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Begole — 
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Lamport — 

Transportation of cattle 

Wilson, James — 

Transportation of cattle 

Agriculture, Department of 

ALibama affairs, Select Committee on — , 
Coburu — 

Condition of affairs in Alabama 

Buckner — 

Views of a minority, same subject 

Alabama, Lawrence County Narrow-^auge Railroad, in the State of 
Albright, Military Affairs — 

Lydia Benjamin 

Henry C. Parry, M. D 

Promotion of three senior assistant surgeons. 

United States Army 

John S.Wood 

Alien claims 

Allcock, Thomas 

Allen, E. G 

Amesbury, Marvin H 

Ammahe, John 

Anderson, John J 

Appropriations, Committee on — 
Garfield — 

Deficiency appropriation bill 

Indian appropriation bill 

Legislative, executive, and judical appropriations.. 
Legislative, executive, and judicial appropriations . . 

Sundry ci vil appropriation bill 

Swann — 

Public buildings in Baltimore , 

Tyner — 

Post-Office appropriations 

Arkansas, Hot Springs reservation in the State of 

Arkansas, Bell vs. Snyder, contested case of 

Arkansas, condition of affairs in the State of 

Arkansas, condition of affairs in the State of 

Arkansas, condition of affairs in the State of 

Arkansas, Gause vs. Hodges 

Arkansas, Gause vs. Hodges, contested case of, views of a minor- 
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Condition of affairs in the State of Arkansas ... 

Resolution relating to Arkansas affairs 

Arms and munitions of war taken from the State of Maryland 

Armstrong, Francis 

Arthur, S^ilways and Canals — 

Southern Maryland Railroad Company 

Atkins, James 

Austin, Valorous G 

AveriU, Indian Affairs — 

Pawnee Indian lands in Nebraska 



B. 

Bachelder, A. G., and Mrs. Alsie M. Thompson 

Bailey, Mary 

BaU, O.M 

Ballister, Joseph 

Baltimore, public buildings in 

Banking and Currency, Committee on — 
Durham — 

Freedman^s Savings and Trust Company 

Hubbell— 

Benjamin W. Reynolds 

Maynard — 

Finance 

Phelps— 

Printing of United States notes and other securities. 
Banning, Foreign Affairs — 

Joseph J. Brown 

Charles O. Shepard 

Andrew Ten Brook 

Barber, War-Claims— 

John J. Anderson 

Valorous G. Austin 

James F. Blount 

Priscilla and Armistead Burwell 

Butler, Miller & Co., and Hawk, Miller & Co 

Mrs. Mary C.Geary 

Elizabeth Gillock 

Rosanna Hogan 

James Lindsay 

Lucinda McGnire 

Turner Merritt 

Thomas Weeks 

Barnes, Almont 

Barrett, Dwight A 

Barry, Invalid Pensions — 

Mrs. Sophia Green 

SallieT. Lee 

Pensions, continuation of certain 

Bartholomew County Agricultural Society 

Beeler, Isaac, guardian of Sarah Mackey, minor heir of Enoch 

Mackey 

Begole, Agriculture — 

Department of Agriculture 

Bell, John H : 

Bell vff. Snyder, Arkansas 

Benjamin, Lydia 

Berrall, Levina 

Bethel College, trustees of 

Bigley,N. J 

Bishop & Co 

Black, Edward 
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Boice,W. R 

BoBsert, Wilhelmiua 

Bowen, Georife P 

BowmaD, Harriet L 

Bradley, Georj^e M 

Bradley, Public Lands — 

Lawrence County Narrow-gauge Railroad 

Mineral lands 

Timbei* lands in California, &c 

Braanin, Summers <&Co 

Briges, Lafayette 

Brignt, Private Land-Claims — 

Hot Springs reservation in Arkansas 

Brown, Joseph J 

Brown, M. V., Mrs 

Brown, Rubaroy, Mrs 

Brown, Ruth B 

Brunt, William 

Bryant, Robert E 

Bagbee, Charles H 

Barcbard, Ways and Means — 
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Berthold Lowenthall 

J, E. Robertson & Co 
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Judicial district of Oklahoma 
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Cannon, George Q., Delegate from Utah . 
Cannon, George Q., Delegate from Utah. 

Cattle, transportation of 

Cattle, transportation of 

Cavanaugh, Robert 

Cessna, Judiciary — 

Raphael M. Miller 
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Chamberlain, Lowell A 

Chapman, John S 

Charges of desertion , 

Cbase, Lucius S 

China mail-service 

Chinese indemnity fund, surplus of the . 
Claims, Committee on — 
Dunnell — 

George W, Bradley , 
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Hamilton — 
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Claims, Committee on — Continned — 
Hamilton — Continued — 

Osoola C. Green 

Harvev and Livsey 

Jon. T. K. Hay ward et al 

John C. Lemmon 

Eliza Howard Powers 

Hawlev, John B — 

E/W. Blackiston 

William H. De Groot 

John Fletcher 

William Joslin 

James B. White 

Howe — 

Hall Colby 

Lansing — 

John W. Hickey 

Silas Reed 

GuBtavus A. Scroggs 

Shoemaker — 

James Atkins 

Vance — 

I. M. Roane 

Jacksou T. Sorrells 

Clark, Susan C 

Clements, Patents — 

Jonathan L. Jones 

Thomas Mitchell 

Clune, Margaret R 

Cobb, Clinton L., War-Claims — 

James G. Williams 

Cobum, Military Affairs — 

John Ammabe 

Robert E. Bryant 

Lowell A. Chamberlain 

Fort Wilkins military reservation 

Cochran, George T 

Colb;^, Hall 

Comingo, Indian Affairs — 

Indians in Washington Territory 

Condition of affairs in Alabama 

Condition of affairs in Alabama, views of a minority 

Condition of affairs in the South, Select Committee on — 
Foster — 

Condition of the South 

Hoar, George F. — 

Condition of the South.-r 

Condition of the South, (evidence) 

Condi tiou of the South, (evidence) 

Marshall — 

Condi tion of affairs iu the South, views of a minority . 

Condition of the South 

Condition of the South, evidence relating to the 

Condition of the South 

Condition of the South, views of Mr. Marshall 

Continuation of certain pensions 

Cooksey, Heila C 

Cooper, Samuel Z 

Cooper, William M 

Coston, Martha J 

Cox, John C 

Cranston, Mary 

Crittenden, Invalid Pensions — 

Levina Berrall 

William C. Edmondson 

Mary Ann McDonald 
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Crittenden, Invalid Pensions — Continued — 

Mrs. Ellen Morrow 

Coleman Simms 

W. T. Simms 

Mary C. Toy 

Crosby, Sarah Ann 

Crofisland, Elections — 

Ganse vs. Hodges, views of a minority. 
Cmdlngton, Elijah 
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Dahlgren, M. V.,Mr8 

Daley, Hannah M 

Davis, Andersou • 

De Coster, Francisco V 

Deficiency appropriation bill 

DeGroot, William H 

Department of Agriculture 

Department of Justice - 

Desertion, charges of. 

Dettweiler, Germain 

Dice, Jacob 

District of Columbia, Committee on the^ — 
Hagans — 

Washin^on Market Company. 

District of Columbia, libel law of the 

Dixon, Shinault,ef al 

Dobbins, Patents — 

Mrs. Mary A. McComb 

Mrs. Mary A. McComb 

Donnan, Military Affairs — 

Francisco De Coster , 

Desertion, charges of 

Jacob Dice 

Joseph B. Eaton 

Rachel Frisbie 

George W. Graham 

William B. Hazen, for soldiers' savings deposit. 

First Lieut. Henry Jackson 

Charles A. Luke « 

Transportation of Army supplies , 

Albert Von Steinhonsen 

L. K. Worthom * 

Dougherty, Charles 

Draher, Charles A 

Drew, J. W 

Duncan, William R 

Dunlap, Joseph 

Dunn, Abraanna L 

Dnnnell, Claims — 

George W. Bradley 

Jackson Lavenburg 

James C. McBumey 

nrham, Banking and Currency — 

Freedman's Savings and Trust Company 
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Eames, Patents — 

Lucius C. Chase 

Samuel A. Knox 

Nicholas Whitehead 

Eaton, Ann J 

Eaton, Betsey A 

Eaton, Henry Z 
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Eaton, Joseph B .^ 

Edmondson, William C .* 

Education and Labor, Committee on — 
Monroe — 

Agricultural colleges . 

Elections, Committee on — 
Harrison — 

BeU V8. Snyder 

George Q. Cannon, Delegate from Utah 

Election of President and Vice-President 

Sheridan i'«. Pinchback 

Crosslajid — 

Cause V8. Hodges, views of a minority 

Pike— 

Cause V8. Hodges 

Robinson. James W. — 

Lawrence V8. Sypher •. 

Smith, H. Boardman — 

George Q. Cannon, Delegate from Utah 

Evans, Maria P 

Evans, Samuel P 

Expenditures in the Department of Justice, Committee on — 
Sener — 

George P. Bowen 

Department of Justice 

Expenses of United States courts for Nebraska. 

Western district of North Carolina , 

Expenses of United States courts for Nebraska 
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Farley, Annie , 

Ferry, Catharine , 

Finance 

Finok, Judiciary — 

Right of franchise 

First National Bank of Saint Albans, Vermont 

Fletcher, John 

Folkes and Winston 

Foreign Affairs, Committee on — 
Banning — 

Joseph J. Brown 

Charles O. Shepard 

Andrew Ten Brook , 

Willard, Charles W.— 

Marie Louisa Perrin and Trautman Perrin 

Surplus of the Chinese indemnity fund 

Williams, Charles G. — 

Charles Dougherty 

Matilda Leipsker 

Forgey, James A 

Fort, Sucg 

Fort Wilkins military reservation ;. 

Foster, Select, on the condition of the South — 

Condition of affairs in Louisiana 

Franchise relative to the right of eniployds of the United States. 

Frank, Charles H 

Franklin, John H ^.. 

Freedman s Savings and Trust Company 

f^nch, Luther C 

Frisbee, Rachel 
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Garlield, Appropriations — 

Deficiency appropriation bill 
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Garfield) Appropriations — Continued — 

Indian appropriation bill 

Legifllative, executive, and judicial appropriations. 

Lej^slative, executive, and judicial appropriations. 

Sundry civil appropriation bill 

Gaul, John W., heirs 

Gaase V8, Hodges 

Gaase va, Hodges, Arkansas 

Geary, Mary, Mrs 

Giles, Susan 

Gillett, Cyphert P 

Gillock, Elizabeth 

Glacken, Patrick 

Goocb, Naval Affairs — 

Mrs. M. V. Dahlgren 

Graham, Greorge "W 

Gratz, Benjamin 

Green, J. and T 

Green, Osceola C 

Green, Sophia, Mrs 

Greland, Ruth Ellen 

Griffith, Priscilla 

Ganckel. Military Affairs — 

Arms and munitions of war taken from the State 
of Maryland 

John H. Franklin 

Henry C. Hirst 

Maj. N. H. McLean 

Protection of Army officers' widows, orphans, and 
heirs at law 

James M. Seeds v 
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Hamilton, Claims — 

E. G.Allen 

Bishop &Co 

Dixon, Shinault, et al 
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Harvey and Livsey 

John T. K. Hay ward et al 

Eliza Howard Po were 

John C. Lemmon 

Hanley, Edward 

Harlan, W. B 

Harrall, Nancy 

Harrison, Elections — 

Bell V8. Snyder 

George Q. Cannon, Delegate from Utah- .. 

Election of President and Vice-President. 

Sheridan f«. Pinchback 

Harvey and Livsey 

Hathaway, John R 

Hawk, Miller & Co 

Hawley, John B., Claims — 

E. W. Blackiston ^ 

William H. De Groot 

John Fletcher 

William Joslin , 

James B., White , 

Hayes, Dwight F 

Hayward, John K.j eidl 

Hazelton, G. W., War-Claims — 

Bethel College, trustees of 
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Hibben & Co 
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Hicks, Alvah W.... 

Hirst, Henry C 
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Condition of the South , 

Evidence submitted on the condition of the South 
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Evidence in the case of Louisiana 

Hogan, Rosanna 

Hoi man, War-Claims — 
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N. J. Bigley 

William M. Cooper 

Sterling A. Martin 
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Houghton, Pacific Railroad — 

Texas Pacific Rail way 

Howard, Axef S 

Howe, Claims- 
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Hoyle, Henry 

Hoyt, Samuel 

Hubbell, Banking and Currency — 

Benjamin W. Reynolds 

Huflf, James W 

Hull, Elizabeth 

Hunt, Harper P 

Hunter, W., Godfrey 

Hunton, Military Afifairs — 

R. H. Chadbourne 

Signal service 

Hurlbut, Railways and Canals — 

Hennepin Canal 

Hurlbut, Select to visit Vicksburgh — 

Condition of afiairs at Vicksburgh, Mississippi .... 
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Fort Wilkins military reservation 
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Charges of desertion 

Francisco De Coster 

Jacob Dice 
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Rachel Frisbie 

George W. Graham 

William B. Hazen, memorial of, for soldiers' savings 

First Lieut. Henry Jackson 
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Transportation of Army sapplies 
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L. R. Worthom 
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Arms and munitions of war taken from the State 
of Maryland 

John H. Franklin 

Henrv C. Hirst 
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Signal service 

MacDougall— 

Edward Black 
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Nesmith — 
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Modoc war 
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Young, Pierce M. B. — 
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Vicksbnrgh troubles 
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Modoc war 
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I*owers, Woodson « 
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Printing of United States notes and other securities 
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Bright — 

Hot Springs reservation in Arkansas 

Privileges of the House, Select Committee on — 
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Promotion of three senior HHsistant surgeons, United States Army. 
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Right of franchise .• 
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William Lyon ^ 

Mary E. Meliue 
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PREFACE. 



There were two principal objects in preparing the following pages : 
first, to show that the whole business of examining claims by com- 
mittees of Congress should be abandoned, and appropriate tribunals 
created for that purpose, having judicial powers, with all the machinery 
now exercised by the commissioners of claims for ascertaining the 
truth ; and, second, to state some principles of law which seemed neces- 
sary to secure justice for honest^ claimants and to protect the Govern- 
ment against demands which find no sanction in sound precedent or 
public law. 

Some of the reasons in favor of witlidrawing from Congress the con- 
sideration of claims were presented in a speech in the House of Repre- 
sentatives June 3, 1874, (Congressional Eecord, vol. 2, part 5, (vol. 6,) p. 
4511,) and still more appear in the following pages. 

Since that time the writer has found a vahiable discussion of the sub- 
ject at the second session of the Thirtieth Congress, which is well worthy 
of attentive perusal. (Globe, vol. 20, pp.^SS, 139, 141, 159, 163, 172, 
178, 188, 198, 203, 303, 303, 307, 378, 492, 543.) 

A report made at the same Congress on the same subject is also very 
instructive. (See House Report 441, vol. 2, first session 29th Congress ; 
House Report 498, vol. 3, first session J30th Congress; House Report 
937, vol. 4, second session 27th Congress ; House Report 295, vol. 1, first 
session 28th Congress ; HouseJReport 442, vol. 2, first session 30th Con- 
gress; House Report 10, vol. 1, first session 39th Congress.) 

Some of the earlier debates inJCongress are equally deserving atten- 
tion. (Annals of Congress, 14thJCongress, second session, 1816-17, pp. 
245, 299, 382, 426, 462, 1028, 1035, 1040, 1051, 1211.) 

Some of the reforms which are believed to be just, salutary, and de- 
sirable are indicated in the following pages. 

The vast increase of population and business in the United States is 
sach that it is believed there should be a tribunal of claims, the mem- 
bers of which should be selected from the best talent of the country, 
and have a tenure of office like that of the judges of the courts, with 
power to make awards to be reported to Congress for payment. Their 
opinions on questions of law should be subject to revision by the Su- 
preme Court. This tribunal should have all the powers \xo^ ^^^y^\^^^ 
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by the commissioners of claims, aud their conclusions of law and fact 
on every claim should be printed. 
Their awards, when not taken to the Supreme Court for review, should 

be final. 

Either this tribunal or a bureau of claims in the Department of Jus- 
tice would seem to be necessary to secure the rights of honest claim- 
ants and protection to the Government. 

The following pages were not designed as a full statement of the law 
of claims or the procedure applicable to them. The right to relief and 
a mode of procedure to attain it in the many classes of claims which 
have hitherto appealed to Congress, because in many, if not most of 
them, there was no other tribunal having jurisdiction, should be recog- 
nized, and provision made by law for securing justice to every claimant 
having a meritorious claim. 

The future cannot fail to give rise to claims which will always require 
a tribunal such as is suggested. 

The Court of Claims has a jurisdiction well defined, and its continued 
existence is a necessity. 

Its jurisdiction may be properly enlarged. 

That portion of the following pages which relates to the law of claims 
in the United States is a revision and enlargement of House Report No. 
262, made by the Committee on War-Claims March 26, 1874. at the first 
session of the Forty-third Congress. 

That report was reprinted entire in *' The Forum Law Review " for 
April, 1874, pp. 213-291, then published at Baltimore, (now New York,) 
and the substance of it in an elementary form was published in the 
(Philadelphia) American Law Register for May, June, and July, 1874, 
and February, 1875, (vols. 13 and 14, N. S.) 

The secretary of legation of the Japanese embassy procured copies of 
the report and forwarded to the international-law adviser of the Japan- 
ese government, who was formerly a citizen of the United States. 

Many claims were presented to and urged upon that government, 
growing out of a rebellion there. It is believed the revised work now 
presented may be found useful as furnishing a reference to authorities 
on some questions of international and constitutional law. 

There are some references in the following pages to the justice and 
necessity of fixing a limitation on thepresentation of claims, not only in 
the courts, but in the Departments of Government, and in all tribunals 
having jurisdiction of them, (gee pp. 13, 18, 238, 242, 318, 324.) 

This is more fully discussed in sundry reports made to the House of 
Representatives during the Forty-third Congress by the Committee on 
War-Claims, to which reference can be had j and the reports of other 
committees in this and preceding Congresses doubtless present the sub- 
ject in a more forcible light. 

The experience of all time has shown the necessity for applying a lim- 
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itation on the prosecution of actions in courts. The common law raises 
a presumption of the payment of claims after a given time. (House 
Bep. Com. War-Claims No. 784, 1 sess. 43 Cong., p. 17.) 

There is greater necessity for applying a limitation in favor of the 
Government in many, if not most cases, than between individual 
citizens. 

The officers of Government who may be cognizant of facts necessary 
to protect it from unjust claims are too frequently changed, and thus go 
out of position where duty or interest so strongly requires them to watch 
its interests, or where opportunity may exist for doing so. It is even 
possible for some, by employment or otherwise, to become adversely in- 
terested. . 

Even officers do not always exercise the same vigilance for the public 
interest that private citizens do for theirs. These and other considera- 
tions no less weighty render this subject worthy of consideration. (See 
Index, " Fraudulent Claims.") 

In the examination of war-claims, there is one important principle of 
law which is liable to be overlooked — that which relates to the measure 
of damages. War generally furnishes the occasion for demanding exor- 
bitant prices for property sold to, or used by, the Government. The 
presence of an army often makes such demands for some kinds of prop- 
erty, that holders of it take advantage of the situation to extort enor- 
mous prices. When the Government takes property in time of war, under 
circumstances which require "just compensation" to be made, the meas- 
ure of damages is not the fictitious prices so often asked, but only " a fair 
price, without regard to the enhanced value resulting from the presence 
of" an army. {Sgq post 23G — House Rep. No. 497, 1 sess. 43d Cong., Com. 
War-Claims; House Rep. No. 748, 1 sess. 43d Cong. ; Halleck Int. Law 
460, sec. 17.) During the rebellion, on the theater of war, in localities 
alternately occupied by the contending armies, property was so insecure 
that it could be scarcely said to have any real value. 

A practice has grown up, to some extent, which is often injurious to 
claimants and prejudicial to the Government. Officers in the Depart- 
ments, and even the courts, when rejecting claims upon the ground that 
no law authorizes payment, sometimes take occasion to say that a rem- 
edy may be sought in Congress. (House Rep. No. 073, part 2, 1 sess. 43d 
Cong., Com. War-Claims ; 8 Wallace, 275.) 

It is no part of the duty of these officers, or courts, to advise claim- 
ants as to the means by which they may obtain relief in opposition to 
the established law, nor is it within the sphere of their appropriate duties 
to make recommendations to Congress. The Constitution devolves on 
the President the duty of recommending to Congress such measures as 
justice and the public interest require. 

Congress can with no more propriety disregard law, settled on cor- 
rect principle, than courts, or officers in the Departments. Unauthor- 
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ized saggestioDS to appeal to Congress for relief often involve claimants 
in expense and disappointment. 

The following pages are perhaps the first attempt by a report in Con- 
gress to discuss at considerable length some of the subjects therein con- 
sidered, and they are submitted in the hope that they maj' be of some 
value. 
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ALIEN CLAIMS. 



February 10, 1875. — Ordered to be printed and recommitted to the Committee on War- 

Claims. 



Mr. Lawrence, from the Committee ou War-Claims, submitted the fol- 
lowing 

REPORT: 

[To accompany bill H. R. 3916.] 

The Committee on War-Claim^j to whom was referred the bill (R. R, 3916) 
to provide for the adjudication of the claims of aliens^ have con- 
sidered the same, and report : 

The bill, in the form in which the committee have agreed upon the 
same, is as follows : 

A BILL to provide for the a^jadication of the claims of aliens. 

Be it enacted by the Senate and House of Representatives of the United States of America in 
Congress assembled^ That the claims of subjects or citizens of a foreign state against the 
United States may be referred to the Court of Claims by the Secretary of State, with 
the concurrence of the foreign government presenting them ; and the Court of Claims 
fihall then have jurisdiction to hear and determine the same in accordance with the 
principles of international law, or in pursuance of any treaty stipulation or agreement 
between the United States and such foreign state. Claims may be prosecuted in the 
name of the claimant by petition, in the nature of a petition of right. All cases shall 

Eroceed according to the rules and practice of the Court of Claims. Either party shall 
ave the right of appeal from the final judgment of said court. Judgments, if against 
the United States for damages in money, shall be satisfied in like manner as other 
judgments of said court, unless otherwise provided by treaty or uther stipulation be- 
tween the United States and the government presenting the claim. 

The committee have agreed to recommend the passage of this bill in 
this form. There are many reasons which might be urged in support of 
the bill. 

The President, in his annual message of December, 1873, said to Con- 
gress : 

I recommend legislation to create a special court, to consist of three judges, who 
bIihU be empowered to hear and determine all claims of aliens upon the United States 
arising out of acts committed against their persons or property duriug the insurrection. 
The recent reference under the treaty of Washington was confined to claims of British 
subjects arising during the period named in the treaty ; but it is understood that there 
are other British claims of a similar nature arising after the 9th of April, 1855, and it 
is known that other claims of a like nature are advanced by citizens or suhjects of 
other powers. It is desirable to have these claims also examined and disposed of. 

There are many reasons why some court should have jurisdiction of 
alien claims. Almost from the foundation of the Government unv^^^k 
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commissions have been created, by diplomatic arrange men ts^ to make 
awards on the chiims of our citizens against other nations, and those 
of subjects of other powers against this nation. The result shows a 
necessity for a permanent court. 

The rapidly increasing population and commerce of the United States, 
and the multiplied means of and necessity for intercourse with foreign 
nations, must necessarily add to the number and magnitude of claims 
and questions arising on international law. 

While the awards of these commissions have been valuable in many 
respects, they have not resulted in giving to the world a well defined 
and authoritative system or uniform rules of international law. Their 
decisions have sometimes been contradictory in principle. 

A court regularly clothed with jurisdiction to pass upon questions of 
international law and of all claims of aliens would seoure a degree of 
learning and uniformity scarcely attainable by temporary commissions 
composed of different persons selected for an occasion. 

Heretofore the awards of these commissions have been final. 

If a court shall be given jurisdiction, from whose decision an appeal 
may be taken to the Supreme Court of the United States, the great 
learning and ability of that court will aid in securing a settled system 
of international law w hich will not reach it in any other mode. A court 
will also be more economical than the plan of a mixed commission.^ 

1 Treasury Department, Washingiofif D, C, February 14, 1874. 

Sir : Referring to your letter of the 19th ultimo, I transmit herewith an amended 
statement of the expenses of the several commissions held during the last ten years, 
showing the total exjjenditures to the close of the last fiscal year, the detailed items 
of expenditure, the annual expenditure, and the salaries of the principal officers. 
I am, very respectfully, 

F. A. SAWYER, Assistant Secretary, 
Hon. Wm. Lawrence, House of Representatives. 



Salaries and erpeiues of the United 
States and iSpanuh Claims Com- 
mission from July 1, 1871, to June 
30, 1873. 

Salary of advocate 

Salary of secretary, ($5 per diem) . . 
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Salary of arbitrator 
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ending — 
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The whole subject of the necessity and value of giving this jurisdic- 
tion to some court has been fully considered by the learned and able 
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as conipeusation to umpire to 
Kew Gi'anada 




15i 
60 



Commutation on the part of tJte United 
States to carry into effect the treaty, 
«#e., between the United States and 
Hudson Bay and Puget Sound 
Agricultural Company. 

Salary of counsel from January 1, 
1865, to November 30, 1669, and 
expennes 

Salary of clerk (same date) and e::- 
ijensea ,.. 

Witnesit and other fees 

Me««engers and porters 

Copyinjr 

Contingent expenses 



Amount for which no vouchers have 
hvten rendered, and with which 
the parties stand charged 



Total amount expended 



Salaries and expenses of the Mixed 
Ck>mmission on American and 
Briitsh claims, from April 17, 1871, 
to June 30, 1873. 

Salary and expenses of £. R. Hoar, 
oommissioner 

Salary and expenses of 6. fl. Wil- 
liama, commissioner 

Sxpenses of Samuel Xelson, com- 
missioner 

Salary and expense* of R. S. Hale, 
ai^ent and consul 

Salary and expenses of James S. 
Praizer. commissioner, from July 
», 1871, to June 30, 1873 

Salary of T. C. Cox, secretary, fW>m 
October 1, 1671, to June 30, 1873 . . . 

Contingent expenses, including mes- 
sengers, furniture, refreshments, 
stationery, clerk-hire, printiuff, 
newspapers, carpets, telegrapn* 
ing, labor, Slq 

Legal services, witness fees, and 
of stenographer 



Amount for which no vouchers have 
bc'en rendere<l, and with which 
the parties stand charged 



Total amount expended 



1, 500 00 



19, 178 21 

13,656 00 

10, 979 63 

3, 247 00 

793 40 

20, 109 27 



6,000 00 
6,000 00 
1,440 00 
6,083 S3 

20, 117 87 
5,032 61 

132,631 84 
4, 313 60 



66,963 51 



7, 458 36 



74,421 87 



181,618,15 



92.054 79 



273,672 94 



Annual expenditures 
for the fiscal year end- 
ing- 



June 30, 1866 
June 30, 18(57 



18. 494 61 



June 30, 1865 

June 30. 1866 
June 30, 1867 
June 30, 186« 
June 30, 1869 
June 30, 1870 



June 30, 1871 
June 30, 1872 
June 30, 1873 



Salaries. 



15,406 15 

3, Oob 66 Umpire 



8, 494 8; 



^$1, 500 



7, 570 00 

9,872 70 

20,333 00 

18,667 18 

9, 452 79 

8,526 30 



. 74, 421 87 



20,000 00 

56, 493 13 

197, 179 81 



Commiss'ner *5, 000 

Counsel t2. 500 

Clerk 12,500 



2commi86'ers ^6, 000 
1 commiss'er's ezp's. 
AgL&, couns'l f 10,000 
1 commiaa'r. flO, 000 
Secretary... ♦3,000 



273, 672 94; 
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Secretary of State, wliose enlightened labors have added so much luster 
to our diplomatic history. His conclusions on this subject are submitted 
herewith.* 



Ementei of^ American and Mexican 
Ctnnmigtdon, from July 1, 1869, to 
June 30. 1873. 

Salary of George H. Gaitber, secre- 
tary 

Salary of R. Coyle, secretary 

Pay of clerks, measenf;ers, and 
porters 

Contingent expenses, rent, facl, 
stationery, Scq 




Annual expenilitnres 
for the nscal year 
ending — 



Salaries. 



Amonnt for which no vouchers have 
^ been rendered, and with which 



the part ies stand charged. 
?otal amount expended 



11,801 76 
9,193 74 

33,448 90 

19. 938 69 



$a3, 383 09 



43.340 34 



June 30. 1870 
Jane 30, 1671 

Jnne30, 1872 

June 30, 1873 



96, 623 33 



$30,981 03 
27, 048 65 

38,381 45 

30, 313 20 



96, 633 33 



Commiss'ner |f4, 500 

Umpire i3,000 

Agent t4,000 

Secretary... t2,500 
Asst.toagent t3,000 

3 clerks |il,40A 

3 translators || 1.500 
1 messenger. f60(l 
lasa*tmess. t300 



* Per aunuui. - |1Per diem. 1 1° ^"^^ for services. § Moiety paid by United States. 
* In fnll for services and.expensos. f Per annum. ; Each, for salary and expenses. || Each, per annum. 

■ They are as follows : 

Department of State, Washington, February 27, 1874. 

Sir: Referring to my previous letters respectioji^ the ^' bill to establish a court of 
alien claims/' I have now the honor to inclose a niemorandnm, showing the several 
amendments to the bill (H. K. 1739) which have been proposed or suggested by such 
gentlemen as I have had time to consult upon it ; and the views of this Department in re- 
spect of their suggestions. 

I also take advantage of this opportunity to present for your consideration sundry 
reasons (1) why it is desirable that Congress should pass an act for disposing of '* alien 
war-claims;'' (2) why the provisions of the bill introduced by you, amended by such 
suggestions as are adopted by the Department of State, should be enacted ; (3) why, 
should it be enacted, the results will be favorable to the United States; and (4) why 
we may hope that such results will be accepted by other interested powers. 

I. — Reasons tvhy a t^w should be enacted for disposing of alien war-clmnis. 

f During and after the late war many claims were presented by representatives of for- 
eign powers, for injuries alleged to have been suffered by citizens or subjects of such 
powers, arising out of acts committed against their persons or property during the 
war. Enpecially were such claims presented on behalf of citizens or subjects of Great 
Britain, Fiance, Germany, and Italy. 

No recognition has been made of any possible liability for the claims advauced by 
the representatives of France, Germany, or Italy. But by the treaty known as the 
treaty of Washington it was agreed that the British claims arising out of such acts 
committed between April 13, I8t)l, and April 9, 1865, should be submitted to arbitration* 
The result of this arbitration is thus described in the last annual message of the l^resi- 
dent: 

'* It was awarded that the Government of the United States should pay to the gov-^ 
ernment of Htr Britannic Majesty, within twelve months from the date of the awards 
the sum of $1,929,819 in gold. The c<»mmis8ion disallowed all other claims of Britislx- 
subjects against the United States. The amount of the claims presented by the Brit^ 
ish government, but dii<allow«'d or dismissed, is understood to be about $93,000,000." 

These proceedings practically. worked a preference of this class of liritisli claims 
over all others It left unrecognized, and without means provideil for adjudicating^ 
upon, fu>t the claims of other governments, (as France, Germany, and Italy,) and^ 
second, British claims later than April 9, 1865. 

It cannot be doubted that the United States rightfully exercised acts of war affce r 
the 0th of April, l'^<>5. That was the date of Lee's surrender. A state of war continued 
after that time which rendered necessary many or all of the acts which are complained 
of, and those acts, when sifted, will i)robably prove to constitute as little foundation for 
claims against tlie United States as tiie acts committed within the date named iu the 
treaty ol Washington. 

The powers whose subjects have had their claims deferred to those of British sub* 
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It cannot be doubted that such a court would be a great agency for 

jects, as well as Great Britain herself, oo behalf of British subjeots whose claims arose 
After April 9, 18t35, stand ready to ask ns to decide upon the validity of their claims. 
What answer can the Department of State make to such a request? 

This bill proposes to furnish an answer. If passed, it will enable us to say, ** It is 
tme that British claimants between April, 18B1, and April, IBHS, had a commission to 
establish snch claims as might be found valid. The United States had then no court 
in which such claims could be examined. Now, we offer to all such claimants a court 
of law, aud invite them to submit their claims to judicial investigation. We thus 
avoid a number of simultaneous mixed commissions, with possible contlicting decisions, 
aud we render substantial justice to all who shall jirove substantial injuries." 

II. — Reasons for the provisions of the proposed act, 

Iq the intercourse of nations it is an admitted principle of comity that where the 
local court-s afford a remedy, and where there is no reason to distr.ist the firmness and 
tense of equity of those ^ourts, a claim wili not be urged diplomatically until the local 
remedies shall be exhausted, unless good and satisfactory reasons can be shown for not 
pursuing the remedy to the highest court of appeal. 

The proposed bill aims to give such complete remedies to the foreign claimants, that 
gnbiitautially nothing will be left for diplomatic discussion. 

In order to secure such completeness, it has been thonght essential to confer upon 
claimants the right of appeal, to the Supreme Court, from the court of alien claims, in 
case of adverse decisions. 

This has made it necessary to make the tenure of the judges "during good behavior." 
No other court is recognized by the Constitution as entitled to be " vested" with " the 
judicial power of the United States," in such a way as to confer upon the Supreme 
Court ** appellate jurisdiction" from its decisions. In order, therefore, to secure the 
right of appeal, the bill proposes to create a permanent court. 

It has been suggested that jurisdiction should be conferred upon this court over 
claims of citizens of the United States as well as of aliens for torts committed by the 
Unit4^ States. Should the House think best to so widen its jurisdiction, the Depart- 
ment of State would not feel disposed to question the wisdom of the act. 

It has also been suggested that jurisdiction over this class of cases might be con- 
ferred npon existing tribunals. 

If the jurimliction should be conferral upon the United States district op circuit 
oonrts, it would greatly increase the expense to the United States, and would make it 
almost impossible for one person to supervise all the proceedings in defense. I need, 
not say to so intelligent a lawyer as yourself how advantageous, bow absolutely 
necessary, in fact, it will be to the United States to put their defense against these 
claims under one guidance. This advantage would be lost should claimants be allowed, 
to sue in circuit or district courto. And, further, the crowded state of the calendars of 
those courts in the large towns, where probably most of the suits would be conducted, 
would prolong the proceedings beyond what would be desirable. 

It has also been suggested that the present Southern Claims Commission should be 
empowered to hear and determine upon this class of claims. Bat this commission is 
Dot a court from which appeals can be taken to the Supreme Court; and although 
greatly respected here, where its members are best known, it could not be expected to 
command abroad the weight and confidence which won Id induce foreign governments 
to accept its decisions as final. 

The Court of Claims has also been mentioned as a bo<ly justly entitled, by its high 
character for learning and for patient investigation, to be clothed with the power of 
deciding these claims. Although the Court of Claims is not so well known abroad as 
mt home, and although foreign governments might, therefore, feel more disposed to 
qnestion it« decisions than would be just, yet this objection might, perhaps, be over- 
looked if the state of the calendar of that court promised an early settlement of these 
claims. But, unfortunately, such is not the case. I annex a statement of the condi- 
tion <»f the calendar of that court, prepared by the examiner of claims of this Depart- 
ment, which shows that the court is already ovorburdene<l with business, and would 
not be able to perform the great additional labor of deciding these claims. 

There seems, therefore, to be no escape from the necessity of creating a court f jr the 
porpose and endowing it with the necessary powers. 

Tbe proposed bill recognizes the fact that this court is to be the creature of a diplo- 
i&atic necessity ; that it is to take the place of diplomatic action ; aud that its results 
^ay be set up hereafter, diplomatically, as a bar against claims of foreign governments, 
advanced on behalf of their citizens or sabjiicts. It therefore proposes to have the 
proceedings conducted with the knowledge of, and iu some respects under, the super- 
^won of the Secretary of State. 
In order to prevent purely speculative or fictitious claims from being advance.^, \\, 
equires claimants to print, at their own expense, all documents atiA «\\d«>w<ift Y^^^'^^^ 
be case by them; but, Je^t a bona-Jide claimant should Buft'er itoTi\Wi\^xv^c,vb^\V^,VV» 
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good Id preserving a'good understanding between nations and in secur- 
ing the relations of peace. 

will, as ameuded, authorize such claimant to recover, with an award for his claim, the 
expenses he may have been pnt^to for such printinj^. 

It guards against surprises on either side, by requiring claimants to furnish to the 
Government a full statemenlof the claim, with the names of all the witnesses relied 
upon to establish it, and by obliging the Government to set forth in its answer all the 
grounds of law and fact upon which it relies for its defense. 

It guards against perjury by provisions for the punishment of the perjurer, and for 
the disallowance of the claim sought to bo maintained by such evidence. 

It provides for an appeal to the Supreme Court of the United States. And, in order 
that such appeal may not un reasonably prolong the term of the court below, it pro- 
vides that such appeal shall be heard upon the original papers, including the argu- 
ments, and that final judgment shall be rendered in the Supreme Court without a 
remitter; and, in order that claimants may not be vexed by appeals that ought not t« 
be taken, it requires the written assent of the Attoruey-Genertll to an appeal by the 
United States. 

It is believed that such a system would work out justice and give satisfaction to all 
concerned. 

III. — Reasons why a favorable I'esnlt may be looled for. 

It may be assumed that the claims which it is proposed to adjust through the instru- 
mentality of the proposed act are similar in all respects to those which were adjusted 
through the instrumentality of the British and Americau Mixed Claims Commission 
under the treaty of Washington. 

In view, also, of the intimate commercial and social relations between Great Britain 
and the United States which existed at the outbreak of the war, and of the magnitude 
of the British-American commerce as compared with the commerce of any other nation 
with the United States, it may be asutned that that commission passed upon a large 
majority of the claims of aliens growing out of the war. 

It may also be assumed that the rules of proof w;hich it is proposed to adopt will 
deter persons from presenting purelv speculative claims. 

Assuming these facts, let us examiue the results of the American-British Mixed Com- 
mission. Four hundred and seventy-eight cases against the United States were pre- 
sented and tried, and judgment entered within two years from the organization of the 
commission ; of these, 253 included claims for ])roperty taken by the United States 
forces, 181 for property destroyed by the United States forces ; 7 for property destroyed 
by the rebels, 100 for alleged unlawful arrests or imprisonments, 76 for unlawful cap- 
tnie < I ndemnation of vessels, 3 for unlawfully warning off vessels, and 34 for other 
matters. 

All the expenses of printing in these cases were borne by the two governments 
jointly — ^5 per cent, retained from the award being applied toward re-inibursing them. 
Under the proposed court, this expense will be much reduced, but no percentage is de- 
ducted. 

The aggregate amount of the claims presented was about 896,000,000. The amount 
allowed was a little less than $2,000,000, the exact sum being, :is already stated, 
$1,929,819. 

There is no reason to suppose that, in the cases which remain, there would be a 
larger proportion of valid claims. 

But whether the proportion would be greater or less, it is evident that the opportu- 
nities for a judicial examination into the facts and merits in each case would be greater 
in a court such as it is proposed to establish than in a mixed commission, compose<l of 
commissioners trained under different systems of law, and accustomed to difierent 
modes of investigating facts. 

IV. Reasons why the judgments of such a court woM probably be accepted by other govern- 
ments. 

It might be enough under this head to say that there is a probability, amounting 
almost to a certainty, that the judgments of the proposed court as revised by the Su- 
preme Court will be in entire harmony with the recognized principles of international 
law, and will therefore not be quostion^d. I l)«liev^e that such would be the case. 

The bill proposes to give the right of appeal to all who feel themselves aggrieved by 
the decision of the court below. 

No claimant who did not exercise that right could properly claim the assistance or 
his government in a diplomatic prosecution of his claim. And I am persuaded that 
such is the respect in which the Supreme Court is held throughout the civilized world, 
that no government would feel disposed to question its decision. 

It appears from the report of the Navy Department that the total number of vessels 
captured and sent to the courts for adjudication between the dates named in the treaty 
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It is mauifestly jast that there shoald be some tribunal clothed with 
the power to hear the claims of aliens against oar Government. 

The committee have concluded that the Court of Claims can properly 
be clothed with the jurisdiction of alien claims arising not only during 
the rebellion but at any time hereafter, and the foregoing bill proposes 
to give this jurisdiction. 

of WanhingtoD was eleveu hundred aud forty-niue ; aud that throe hundred and lifty- 
five vessels were bnrned, sunk, or otherwise injured. 

In the proceedings before the late British-American Mixed Commission, seventy-six 
memorials were filed, advancing claims against the United States for vessels and cargoes 
captured, detained, or warned away from blockaded ports. Awards against the United 
btates were made in the case of eleven vessels. 

The injuries complained of in the cases of the Boyne and the Monmouth were re- 
ceived in consequence of being illegally warned off the coast. This was an injury for 
which our courts afforded no remedy; consequently the cases were nev^er brought 
before our courts. 

The injuries in the case of the Tiibjil Cain and the Labuan were caused by an ille- 
gal detention in a port of the United States, for which, also, our laws afforded no 
reoieily. 

The Madeira was a collision case, and was never before the Supreme Court. 

The York was burned on the coixst of North Carolina, consequently no proceedings 
con Id be taken in rem against the vessel and cargo. 

The Circassian, the Hiawatha, the Science, the Sir William Peel, the Springbok, and 
the Volant were decided adversely to the United States, in whole or in part, after a 
hearing and decision in the Supreme Court. 

In the case of the Circassian th<*re was a dissenting opinion by the late Mr. Justice 
Nelson. The mixed commissioD, by a majority vote, sustained the conclusions of the 
dissenting justice. 

In the case of the Hiawatha, there were dissenting opinions by Chief-Justice Taney 
*nd Justices Nelson, Catron, and Clifford. The mixed commission, by a majority vote, 
agreed in the resnJts reached bj' the dissenting justices. 

The Science and the Peel were onlered by the Supreme Court to be restored, as not 
being subject to capture. The mixed commission, by a majority vote, decided that 
there was no probable cause to justify the seizure, anil awarded damages in addition 
to restitution. 

In the cases of the Springbok and the Volant, the commission sustained the decision 
of the Supreme Court on all the main issues, but rendered in each a trifling award 
against the United States on collateral issues. 

Thns, out of 449 captures sent to the courts for adjudication, the adjudications have 
been shaken in but six cases — two of which decisions were rendered by a divided court, 
two of which were sustained by the mixed commission in principle, and reversed only 
on the question of fact as to the probable cause ; and two of which were sustained in 
principle, aud reversed only on unimportant collateral points. 

Such a record fully justifies the language used by the late Lord Palmerston, in the 
House of Commons, during the war: '* We have no reason to mistrust the equity and 
independence of the tribunals of the United States, which have to try questions such 
M those now under discussion.'' 

It also authorizes the expression of a confident opinion that foreign powers, whose 
•objects or citizens may be claimants before the court which your bill proposes to 
establish, will acquiesce in the decisions which that court may make. 
I have the honor to be, sir, your obedient servant, 

HAMILTON FISH. 

Hon. Wm. Lawrence, Chairman of Com mittc4; on War-Claimat House of Representatives. 

And see article in the (Boston) American Law Review, July, 1857, vol. 1, pp. 655- 
657. 

At the first session of the Forty-third Congress a bill was introduced into the House 
^y Mr. Lawrence, as follows : 

A BILL to eAtablish a Court of Alien and War CL-^iras. • 

Be iteneuited by the Senate and House of Heprefientaiires of th^ United States of America 
i» Congress assembled. That, for the purpose of providing a tribunal to hear and de- 
termine the claims of citizens of the United States and aliens against the United States 
for compensation for alleged torts sntfered through tlie acts of persons for whose doings 
it may be asserted that the United States should be held lesponsible, there shall be 

*ThecomTnia8ionerii of claim n bavu no jurisdiction over alien claims of any kind. The Court of 
^i%iin« haa no jurisdiction of tortt. 
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Under its provisions there may be an appeal to the Supreme Court of 
the United States, whose final decisions will make valuable rules of 
international law. The usage heretofore prevailing in this Government 
has been to organize special tribunals to pass upon claims of aliens. 
These have been found expensive, and the long delay required by diplo- 
matic arrangements to secure the organization of such tribunals, fol- 

eHtablished in the city of Waahingtoii a court to be called *' The Court of Alien and 
War Claims/' to consist of three judges, with power to hear and determine all claims 
on the part of citizens of the United States, who during the rebellion were not citizens 
of any State* proclaimed in rebellion, and who remained loyal to the Government of 
the United States, or corporations under the authority of and located in any State not 
proclaimed in rebellion, or citizens or subjects or corporations of any foreign power, 
upon the United States, arising out of acts committed against the persons or property 
of such citizens or subjects during a period of recognized war between the United 
States and a belligerent not the sovereign of the claimant or claimants, which may be 
brought before it, as hereinafter provided. The said court shall consist of a chief-justice 
and of two associate justices, to l>e appointed by the President, by and with the advice 
and consent of the Senate, and to hold office during good behavior. Any two of the 
justices of the court hereby established shall constitute a quorum, and may hold a 
court for the transaction of business. The compensation of the members of the said 
court shall be as follows : For the chief-justice, tor the term during which the court is 
occupied in the transaction of business, including adjournments, at the rate of 
thousand dollars a year ; and for the associate justices for such period, at the rate of 
thousand dollars a year. The compensation shall cease when such term ceaaes^ 
as hereinafter provided, and shall be revived whenever said court shall be again con- 
tinued by order of the President, and shall then, and in each case, be convened for 
such time as said court may be occupied in determining the matters for which it may 
be convened. 

Sec. 2. That the first meeting of the said court shall be held on the first Monday of 
December next, (which shall be the commencenjent of the first term,) for the purpose of 
bvaring and determining all claims which may be brought before it on the part of said 
corporations, citizens of the United States, or citizens or subjects of any foreign power, 
against the United States, arising out of acts committed against the persons or proper- 
ties of such claimants during the period which intervened between the commencement 
and the close of the late rebellion, except such claims as are barred by the provisions of 
the treaty of the eighth of May, eighteen hundred and seventy -one, between Her 
Britannic Majesty and the United States. It shall be lawful to present said claims, 
which are to be submitted to the adjudication of said court, up to and including the 
thirty-first day of December, which will be in the year eighteen hundred and seventy- 
five, but not later; all claims so> presented must be adjudicated and determined by the 
said court before the first day of January, which will be in the year eighteen hundred and 
seventy-eight, and the close and determination of such adjudications, and the final 
adjournment of the court, shall be regarded as the close of the first term. Thereafter 
the said court may be again convened at the pleasure of the President, as there may 
be occasion for its services. It shall, in term time, have authority to establish rules 
and regulations for its government not inconsistent with the provisions of this act ; 
to perform such acts as may be necessary to carry into effect the powers hereby con- 
ferred npou it ; to administer oaths ; to punish for contempt in the manner prescribed 
by law ; to appoint commissioners to take testimouy to be used in evidence ; to pre- 
scribe the fees they shall receive for their servicer ; to issue commissions for the tak- 
ing of such testimony; and to issue subpoenas for witnesses, either before the court or 
before such commissioners, which shall have the same force and effect as if issued 
from a circuit or district court of the United States, and compliance therewith shall 
be compelled under such rules and orders as the court hereby created may establish. 
Said court may have a seal, with such device as it may order. It may on its organi- 
zation appoint the following officers, who shall serve during the pleasure of the court,, 
but not later than its dissolution when the business for which it is organized shall le- 
completed ; namely, a reporter, with a compensation at the rate of thousand 

dollars a year ; one stenographer, with a compensation at the rate of thousand 

dollars a year ; a bailiff, with a compensation at the rate of thousand dollars a 

year ; and such other officers as Congress may make appropriations for. Said court 
may, when again convened by the President, make new appointments to such offices, 
for the term for which it may be convened, and with like compensation. 

Sec 3. That upon the organization of said court, and whenever the same shall be 
convened by the President as hereinbefore provided, the court shall appoint a clerk of 

• Provision is made for allowing claims for military supplies by act March 3, 1871, to loyal citi- 
zens of r^M StatsK. but not. in favor of such citizens in loyal States. (See House Ex. Doc. No.'iai, 1st 
sess. 43d Cong.) Alien claims are not within the jurisdiction of the Commissioners of Claims. 
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lowed by the further delay necessary to secure a final adjudication, ha» 
not only long postponed but often defeated the ends of justice. 

These tribunals have rarely ever given written opinions, at any con- 
siderable length, announcing the principles on which their decisions 
have been based; they have, therefore, furnished no settled principles 

of international law, and are rarely ever quoted or looked to as author- 

* 

said court, who shall receive a conipeusation at the rate of thonsaud dollars a 

year for tlie tinie for which he shall serve, and who shall, for such period, have the 
custody of the seal and records of the court, and shall be authorized to administ-er 
oaths and allidavits. The said clerk shall disburse, under the directions of the court, 
the coutin^eut fund which may at any time be appropriated for the use of the court; 
but be shall, in each case, first nive bond in such an amount and in such form as may 
be approved by the court, and his accounts shall be settled by the proper accounting 
officers of thel^reasury in the same way as those of clerks of courts of the United States 
are or may be settled. An assistant clerk may also be appointed by the court for a 
like term, if necessary, with a compensation at the rate of thousand dollars 

per annum. 

8kc. 4. That, on or before the organization of the said court, an agent for the United 
States to represent the Government before the said court, until its business shall be 
transacted, shall be appoiated by the President, by and with the advice and consent 
of the Senate. And as often as the said court shall be convened by the President, an 
agent shall in like manner be appointed. He shall receive a compensation at the rate 
of thonsand dollars a year. With the consent of the Secretary of State, he 

may employ an assistant, with a compcnsanon at the rate of thousand dollars 

» year. It shall be the duty of the agent to prepare all cases on the part of the Gov- 
ernment for hearing before said court, and to argue the same orally or in writing, as 
may be ordered by the court; to cause testimony to be taken when necessary in order 
to protect the interests of the United States ; to prepare forms, file interrogatories, 
aod superintend the taking of testimony in the manner prescribed by said court ; and, 

fenerally, to render such services as may be required of him from time to time in the 
ischarge of the duties of his said office. Neither such agent nor snch assistant agent 
shall receive any fee or compensation for services rendered in said court, except the 
salary herein-before provided. 

Sec. 5. That, as soon as possible after the passage of this act, it shall be the duty of 
the Secretary of State to give notice thereof to all foreign governments who have pre- 
sented, or shall hereafter present, on behalf of their corporations, citizens, or subjects,, 
olaims against the United States arising out of acts committed against their persons or 
property during the late rebellion, and to invite each to appoint an agent to present 
such claims to said court. And whenever and so often as the President shall hereafter 
eonveue the said court, it shall be the duty of the Secretary of State to give a similar 
■otice and invitation to each government which may, at the time of such notice and 
invitation, have diplomatically presented, on behalf of its subjects or citizens, claims 
against the United States of the character for the settlement of which the said court 
is created. All claimants whose governments are not represented before said courts 
sod who are not themselves represented by an attorney or attorneys qualified to prac- 
tice in the Supreme Court of tlie United States, mast, on filing; their petitions, notify 
the clerk of the court, in writing, of some address in the city of Washington where 
orders and notices in the cause may be served upon them. 

Sec. 6. No claim which might have been heard and determined in a district or cir- 
cuit court of the United States, or in the Court of Claims, shall be heard and deter- 
mined by the court hereby created, unless it shall appear that snch claim was heard 
and determined in such district or circuit court, or in snch Court of Claims, and either 
that no appeal lay by law to the Supreme Court, or that on an appeal to the Supreme 
Court and bearing therein the claimant avers that there has been a miscarriage of 
justice, or that the claimant shall satisfy the court that there was good and sufllcicnt 
reason why no appeal was taken t<o the Supreme Court. And all cases shall be heard 
and determined according to the rules and canons of international law, as accepted in 
practice by the civilized powers. 

Proceedings by claimants in said courts shall be commenced by a memorial pre- 
sented on behalf of the claimant by the agent of the government of which the claimant 
is a citizen or subject, or, if there be no agent of such government, presented with the 
assent of the principal diplomatic representative of such government at Washington. 
The memorial shall set forth a full statement of the claim, with references to dates and 
places, with the names and residences of the witnesses who are relied upon to establish 
the claim, and with a reference to any action which may have been had on the claim 
either in Congress or in any Department. It shall also specify by name each and every 
person interested in the claim, either directly or indirectly, and shall state when, and 
upon what consideration, such person became so interested ; and it &lv«A\. ^'^OL'dx^ 
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ity. They may sometimes lack that training in international law and 
other experience which could be secured by a court devoted for life to 
such inquiries. 

Other nations, almost without exception, have given to all nliens, in- 
cluding onr own citizens, the right to go into their courts, and have an 
adjudication of their claims upon snch nations. This is shown by the 
following extract from a note to the report No. 202, made by this com- 
mittee March 26, 1874, to wit : 

In Fichera r. U. S., 9 Court Claims R., decided in 1873, Nott, J., said : 
"The only question presented by this case is whether, under the Italian law, an 
American citizen may maintain an action against the governnieut of Italy. As we have 
"before found, the perfected justice of the civil law made the government, in matters of 
ordinary obligation, subject to the suit of the citizen, in the ordinary tribunals of the 
country. We have found this right to be preserved under modern codes in Prussia, 
Hanover, and Bavaria, {Broxcn^s Case, 5 C. Cls. R., p. 571 ;) in the republic of Switzer- 
land, (/vofc«iV/er'« Ca«c, id., p. 687 ;) in Holland, the Netherlands, the Hauseatic Prov- 

affirmatively that no other person is interested therein, either directly or indirectly. 
■Such memorial shall be verified by the oath or affirmation of the claimant or party in 
interest. The memorial, and all other papers ott'tTed on behalf of the claimant, shall 
be printed by him for the use of the court and the other party, in such form as the 
conrt may by rule require. 

Sec. 7. That the United States shall be allowed such time as the court may direct, 
not more than six nor less than two months, to answer each petition, in which shall 
be set up fully and specifically all matters of law and fact which are relied on. The 
answer shall not be required to be under oath. The answer, and all other papers 
oftered by the United States, shall be printed by the Government for the use of the 
court and the other party in such form as the court may order; and the same regula- 
tion shall apply to any subsequent pleadings which the court may permit either i)arty 
to file. 

Sec. 8. That evidence shall be taken at the expense of the party offering it on such 
notice by each party to the other, and in such manner as the court shall direct ; ex- 
cept that the court may, if the interests of justice require it, order any witness whose 
deposition is offered in evidence to appear personally for examination, and also may, 
on the motion of the United States, make an order in any case pending in said court, 
directing that the claimant or claimants in such case, or any one or more of them, shall 
appear upon reasonable notice, either before the court, or before any commissioner 
thereof, and be examined, on oath or affirmation, touching any or all matters pertain- 
ing to said claim. If any claimant, after such order shall have been made, and dne 
and reasonable notice thereof shall have been served according to the rules of the 
court and the requirement* of the order, shall, without just excuse, fail to appear, or 
shall refuse to testify or answer fully as to all matters within his knowledge material 
to the issue, or if it shall appear that any claimant has corruptly practiced, or at- 
tempted to practice, fraud against the United States touching his claim, or any part 
thereof, the said court is hereby empowered to find specifically that the claimant has 
«o failed to appear, or has so refused to testify or answer fully, or has so practiced, or 
attempted to practice, fraud, and thereupon the said conrt shall give judgment in 
favor of the United States, and the claimant shall thereupon be forever barred from 
prosecuting his claim in said conrt. 

Sec. 9. That no evidence shall be received on either side on the trial of the main 
<lue8tions, in any case pending in said court, which is taken ex partCj without notice to 
the other party in such manner as may be required by the rules of said court. In 
taking any testimony to be used in support of any claim before said court, opportu- 
nity shall be given to the United States to file interrogatories, or by attorney to exam- 
ine witnesses, under such regulations as said court shall prescribe, and like opportu- 
nity shall be afforde<l the claimant in cases where testimony is taken on behalf of the 
United States under like regulations. If anj' person shall knowingly or willfully swear 
falsely before said court, or in proeeodiugs therein, or before any person or persons 
commissioned by them, or authorized by law to administer oaths or take testimony in 
a case pending before said court at the time of taking such oath or affirmation, or 
in a case thereafter to be submitted to said court, such person shall be deemed guilty 
of perjury, and on conviction thereof shall be subjected to the same pains, penalties, 
and disabilities which now are, or hereafter shall be, pre8cril>ed for wiilfnl and corrupt 
peijury. All evidence shall be printed at the expense of the party at whose request 
it is taken. 

Sec. 10. That the said court shall have power to call upon any of the Departments 
for any information or papers it may deem necessary, and shall have the use of all re- 
corded and printed reports made by committees of each House when deemed to be 
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iDces, and the Free City of Hamburg, (Broii'M*« Cme^ 6 C. Cls. R.,p. 193;) in France, 
{Dauphini'n Case., id., p. 2*21;) in Spaio^, {Molina's C««^, id.,p. 269;) and in Belgium, 
\D€ Givers Case,! C. Cls. R.,p.517.) 

It was also shown in Brown^s Case^ (5 C. Cls. R., p. 571,) by a distinguished historical 
writer who was examined as a witness, Mr. Frederick Kapp, that tliis liability of a 
Ifovernment under the civil law is not a device of modern civilization, but has been 
deemed inherent in the system, and has been so long established that, to use,the phrase 
of the conSmon law, the memory of man runneth not to the contrary. Therefore, it is 
to be expected that in Italy, the seat and fountain of the civil law, this same liability 
of government is to be found existing. The ^* Civil Code of the Kingdom of Italy " of 
1866 recognizes, rather than establishes, the fundamental principle of liability ; but it 
expressly provides (article 10) that, " in suits pending before the judicial authority 
between private persons and the public administration, the proceedings shall always 
take place formally at the regular session." 

It is also provided, by the third article of the same code, that ** the alien is admitted 
to enjoy all the civil rights granted to citizens." These provisions establish the right 
of an Italian citizen to mamtain his action in this court, within the meaning of the 
Act July 27 J ISiVi, (1.5 Stat., p. 243, $ 2,) which prohibits the subject of a foreign gov- 

necessary in the prosecution of the duties prescribed by this act ; but the head of no 
Department shall be required to answer atiy call for information or papers if, in his 
opinion, it would be injurious to the public interests. 

Skc. 11. That, within thirty days after entry of final judgment in any cane pending 
in said court, either jmrty may appeal therefrom to the Supreme Court of the United 
States; but the agent of the United States shall not in any case give notice of appeal, 
except under written instructions from the Attorney-General. It shall be the duty of 
the party appealing to cause to be printed, for the use of the justices of the Supreme 
Court, all the papers in the case, including the memorials, the answers, the evidence, 
the arguments, all interlocutory motions and orders, the judgment, the opinions of the 
judges, (if any are given,) and the record or judgment-roll. The appeal shall be 
entered at the first term of the Supreme Court held in Washington after the entry of 
final judgment in the court below, within ten days after the opening of the term. If 
not entered within that time, the judgment of the court below shall stand. If entered 
within that time, the ca«e shall be heard upon the printed papers without further 
argument, unless the Supreme Court shall order an argument, and shall give notice 
thereof to the Secretary of State. Final judgment may be rendered by the Supreme 
Court in all such appealed cases ; and in each case the clerk of that court shall give 
uotice thereof to the Secretary of State. 

Sec. 12. That at the close of their labors at the first term of the court as hereinbe- 
fore provided, and at the close of any term for which the court may be hereafter con- 
vened, the said judges shall transmit to the Secretary of State, under their hands and 
seals, a statement showing in detail the decisions and awards made by them, with the 
nationality of each claimant, and the amount awarded to each ; also, showing in like 
detail, and with like statements, the claims which were presented for allowance, and 
which were not allowed; also, showing, in like detail, and with like statements, the 
cases in which appeals may have been taken to the Supreme Court of the United States. 
They shall also deposit in the Department of State the original records and other pa- 
pers of the court (including all original papers on file and the seal of the court) 
during the period for which it may have been in session, which shall thereafter consti- 
tute « part of the ari^Iiives of that Department. And it shall, be the duty of the Sec- 
retary of State in each case, as soon thereafter as may be, to transmit to Congress a 
copy of the said statement, and to notify each government whose citizens or subjects 
may have presented claims for adjudication by said court, of the judgments made in 
favor of or against such citizens or subjects. And it shall also be the duty of the Sec- 
retary of State to give similar notice to Congress and to foreign governments of judg- 
ments rendered by the Supreme Court of the United States on appeals taken from the 
judgments of the court established by this act. And the result of the proceedings of 
the said courts are to be regarded as a full, perfect, and final settlement of all claims 
of aliens which were, or which might have been, presented before the court estab- 
lished by this act. 

Sec. l:i. That whenever and as often as said court may be convened, the Secretary 
of State shall provide proper rooms and accommodations for the transaction of its 
business. 

Sec. 14. Said court shall have jurisdiction of and power to hear and determine 
all Claims and rights of action against the United States which shall be presented to 
the Secretary of State, by petition, in the nature of a petition of right, and which 
shall be by him referred to said court, and all claims and rights of action which shall 
be referred to said court by the President of the Unitiul States or by either House of 
Congress. And the provisions of this act shall, so far as applicable, govern the pro- 
ceedings on such claims and rights of action. 

Sec. 15. That this act shall take effect upon its passage. 
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ernment from maintainiDg a snit for captured property, unless " the right to prosecnte 
claims agaiDSt such government in its courts m reciprocal, and extends to citizens of 
the United States." 

In Eugland aliens have a remedv by " petition of right," regulated by act 23 and 24 
Victoria, July 3, 1860. (U. S. v, O'Keefe, 11 Wallace, 179; Carlisle v. U. S., 16 Wallace, 
148. See Whiting's War-Powers of the President, 51; The Venus, 8 C ranch j The 
Hoop, 1 Robinson, 196; The Army Warwick, Sprague, J.) 

See Whiting's " War-Claims," affixed to 43d ed. of" War-Powers," p. 333, ed. of 1871 ; 
Perrin r, U. S., 4 Court Claims 547.^ 

3 In addition to the reasons in favor of a court of alien claims, it may be stated that 
it is provided by act of Congress as to the Court of Claims, that— 

** The jurisdiction of the said court shall not extend to any claim (fgainst the Govern- 
ment not pending therein on December ouo, eighteen hundred and sixty-two, growing 
out of, or dependent on, any treaty stipulation entered into with foreign nations or 
with the Indian tribe^s." 

In Brown r«. The United States, decided in the Court of Claims May 22, 1871, Xott, J., 
said : 

** Our popular orators and writers have impressed upon tbe ]»nblic mind the belief 
that in this republic of ours private rights receive unequalled protection from the 
Grovemment; and some have actually pointed to the establishment of this court as 
a sublime spectacle to be seen nowhere else on earth. The actiou of a former Congress, 
however, in requiring (act 27 July, 1868, 15 Stat. L., p. 243) that aliens should not 
maintain certain suits here unless their own governments accorded a corresponding 
right to citizens of the United States, has revealed the fact that the legal redress given 
to a citizen of the United States against the United 8tai«s is less than he can have 
against almost any government in Christendom. The laws of other nations have been 
produced and proved in this court, and the mortifying fact is judicially established that 
the Government of the United States holds itself, of nearly all governments, the least 
amenable to the law. 

*^ First in this high civilization that protects the individual and assures his rights 
stands the great empire of the German states. * The state,' says a lawyer, also dis- 
tinguished as a writer, who was examined as a wituess in this court, ' represented in 
its pecuniary capacity as the representative of money and property affairs, is called the 
fisau. For the purpose of maintaining suits against the government, the fiscus stands 
in the place of the government ; for the purpose of compelling the payment of demands 
against the state, the fiscus is substituted for the state itself. I know of no restriction 
of the rights of the subjects of Prussia to maintain any suit against the fiscus ; 
foreigners as well as subjects, any man, can sue the fiscus : the power to maintain a 
suit against the fiscns is a matter of absolute right. Suits in relation to state property, 
in which the fiscus is either plaintiff or defendant, are treated and decided like suita 
among private parties, and all the consequences of defaults and executions take place 
against the fiscus. The fiscus is brought into court by the service of summons and 
complaint upon the fiscal attorney. The fiscal attorney has to answer just like any 
other party and bring his proof. Judgment rendered against the fiscus may he satisfied and 
discharged in the usual way, by execution.* Brown^s Case^ (5 C. Cls. R., p. 271.) 

'^ In Hanover and Bavaria the redress is substantially the same. Muller^s Case, (6 id., 

E. — .) In the republic of Switzerland the 'federal tribunal takes cognizance of suits 
etween the confederation on the one side and corporations or individuals on the 
other when these corporations or private citizens are complainaats and the object of 
litigation is of the value of at least 3,000 francs.' Law bth June, 1849 ; {Lobsiger's Case, 
5 id., p. 687.) In Holland, the Netherlands, the Hanseatic Provinces, the free city or 
Hamburg, and probably in all countries which have inherited the perfected justice of 
the civil law, the government is in legal liability thus sulrject to the citizen. Even in 
France, under the late empire, there was a less circumscribe<l means of redress, a more 
certain judicial remedy, a more effective method of enforcing the judgment recovered, 
than has been given to the American citizen, notwithstanding the pledge of the Con- 
stitution. Of all the governments of Europe, it is believed that Kussia alone does 
not bold the state amenable in matters of property to the law. Of all the conn- 
tries whose laws have been examined in this court. Spain only resembles the United 
States in fettering the judicial proceedings of her courts by restrictions and leaving 
the execution of their decrees dependent upon the legislative will. Yet, even in 
Spain, we know historically, back in the time of Ferdinand and Isabella, that the son 
of Columbus * did not succeed to his father's dignities till he had obtained a judgment in his , 
favor against the Crown from the council of the Indias, an act,' adds Prescott, * highly hon- 
orable to that tribunal,' and showing that the independence of the courts of justice, the greatest 
bulwark of civil liberty, was well maintained under King Ferdinand* (Ferd. and Isabella, 
3d vol., p. 245.) The records of this court also show that, within the present century, 
an American citizen recovered a judgment against Spain, in a Spanish tribunal, to the very 
large amount of $373,879.88, and that he elected to retain Spain as his debtor when 
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Mach valuable information has been obtained since the last session of 
Congress through the State Department at the instance of a member of 
the committee from foreign governments in relation to the mode of ad- 
judicating claims under their authority/ 

the decree was abont to be transferred to, aud assumed by. the United States, and that 
his choice was Judicious, for though thus transferred and assumed, the debt has never 
been paid. Meadt?% Case, (2 C. Cls. R., p. 225).'' 

The jurisdiction of the Court of Claims is also limited to actions ex contractu. 

The jurisdiction of this and, to some extent, other courts is also limited or res^ulated 
both as to contracts and torts and as to aliens and citizens by act of March 3, 1863, 12 
Stat., 755; act of May 11, 1866. 14 Stat., 46; act July 4, 1864, chap. 240, 13 Stat., 381 ; 
joint resolution June 18, 1866, No. 50, 14 Stat., 360 ; joint resolution July 28, 1866, No. 
99, 14 Stat., .370 ; act February 21, 1867, chap. 57, 14 Stat., 397 ; joint resolution March 
2, 1867, No. 50, 14 Stat., 572 ; act July 27, 1868, 15 Stat , 243, sec. 2; Planters' Bank t». 
Union Bank, 16 Wallace, 483. 

* The whole subject of claims against the Government is one of great difficulty. 
There can be but little difficulty as to the payment of salaries and claims arising on 
express written contract. The proper Departments of the Government are authorized 
to andit and allow these generally ; and in cases of doubt, as to claims arising on con- 
tracts, d&c, the Court of Claims has jurisdiction, subject to a six years' statute of lim- 
itations. 

But there are claims in great numbers and of immense magnitude, as the journals 
of Congress show, growing out of the rebellion, out of contracts, and in various forms, 
for the consideration of which there is no tribunal but Congress. 

The many fraudulent claims presented to Congress, and sometimes paid under special 
acts, show that the relief in this form is exceedingly slpw and unsatisfactory. 

One great danger to the Treasury is, that claims are preseut'ed long after they arose, 
and when the Government has no means of meeting and refutiug the plausible evi- 
dence often furnished in support of them, but which might be shown to be false or 
susceptible of explauation if earlier presented. 

The President, in his annual message of Dec«m1.er, 1873, said : 

" There is a still more fruitful source of expenditure, which I will point out later in 
this message. I refer to the easy method of manufacturing claims for losses incurred 
in suppressing the late rebellion. #••••* 

" Your careful attention is invited to the subject of claims against the Government, 
and to the facilities afforded by existing laws for their prosecution. Each of the De- 
partments of State, Treasury, aud War have demands for many millions of dollars 
upon their tiles, and they are rapidly accumulating. To these may be added those 
now pending before Congress, the Court of Claims, and the southern claims commis- 
sion, (Commissioners of Claims,) making in the aggregate an immense sum. Most of 
these grow out of the rebellion, and are intended to indemnify persons on l>oth siden 
for their losses during the war; and not a few of them are fabricated and supported by 
false testimony. Projects are on foot, it is believed, to induce Congress to provide for 
new classes of claims, aud to revive old ones through the repeal or modification of the 
statute of limitations, by which they are now barred. I presume these schemes, if 
proposed, will be received with little favor by Congress, and I recommend that per- 
sons having claims against the United States cognizable by any tribunal or department 
thereof J be required to present them at an early day, and that legislation be directed, ah far as 
practicable, to the defecU of unfounded and unjust demands upon the Government ; and I would 
suggest, as a means of preventing fraud, that witnesses be called upon to appear in 
person to testify before those tribunals having said claims before them for adjudication. 
rrobably the largest saving to the National Treasury can be secured by timely legislation on 
ihesr subjects, of any of the economic measures that will be proposed." 

This subject has been somewhat discussed elsewhere. (Congressional Record, Forty- 
third Congress, first' session, June 3, 1874, vol. 6, p. 4514 ; 2Uth vol. American Law 
Register, p. 189; note by Judge Redtield on decision of Court of Claims in Brown's 
case.) 

Case of Charles J. Davis, administrator of John Davis, a claim for S58,000, passed 
twice at difterent times by both Houses of Congress, then referre<i to the CJourt of 
Claims, which developed the fact, by decision made January 18, 1875, that the claim 
had already been paid. (D^vis' speech in Siniate May 13, 1H74 ; (Jongressional Record, 
vol. 5, p. 38iV2 ; House Report No. 91, Committee on War-Claims, first session Forty- 
third Congress, February 9, 1874.) 

Among the measures which are believed to be reforms in the matter of claims intro- 
duced, recommended, or acted on during the Forty-third Congress, are the following : 

I. A bill relating to tlie Commissioners of Cl;iims,!iiid for other purposes. (See Con- 
gressional Rt^cord, vol. 6, p. 4514, June 3, 1874.) This bill passed the House. If to this 
could be added a provision by which the Commissioners of Claims should be converte<l 
into a court, with power to report their conclusions to Congress, \t \vqw\^ v^^^\.q \X\v£\\. 
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It is deemed of so much importance that it is hereto appended and 
made a part of this report. 

iDdepeudence, and tend to secure justice. The machinery which these commissioners 
have, by which they send agents into the locality where claims arose, enables them to 
defeat many unjust claims. , 

It seems remarkable that for so many years claims have been examined by commit- 
tees of Congress and acted on with no counsel to represent the interests of the Govern- 
ment, and no officer clothed with the duty to procure evidence. If committees mast 
examine claims, they should act' as judges, and should never be approached with per- 
sonal solicitations, or hear private communications. Whatever is heard or said should be 
to the whole committee. Claims often involve great questions of law. Claimants very 
generally present able arguments on the law and the facts. Members of committees are 
not generally all lawyers ; and if they were, they are often not so well qualified to judge 
of facts as other persons. But if they had the time and the qualifications to investigate both 
law and fact, Ihey should not be required to examine arguments of claimants with a 
view to see if they could be answered. This involves the dauger of acquiring a habit of 
taking sides against claimants. The judge should never become the lawyer on either 
side. In courts the State is always represented by counsel. If a similar usage is not 
applied before committees, the Government is almost certain to suffer for want of as 
full a presentation of the proper view of the law and facts which may exist Offainut as 
well as in favor of claims. The Commissioners of Claims should be converted into a 
court, with proper counsel for the Government. 

The bill above referred to would, it is believed, effect a reform in the mode of inves- 
tigating claims. 

The following is the bill as it passed the House, with amendments proposed in the 
Senate : 

[H. R. 1565, 4:3d Congress, 2d Session.] 

IN THE SENATE OF THE UNITED STATES. 

June 17, 1874. — Read twice and referred to the Committee on Claims. 
January 21, 1875. — Reported with amendments, viz: Strike out the parts within 

brackets [] and insert the parts printed in italics, 

AN ACT relating to the Commissioners of Claims, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assenibledf That the time within which petitions for the allowance of claims 
may be presented to the Commissioners of Claims be, and hereby is, extended to the 
[foorth day of Joly, eighte«n hundred and seventy-five] first day of January, eighteen 
hundred and seventy-six; and that all claims within the jurisdiction of the Commission- 
ers of Claims which shall not be filed in their office on or before the [fourth day of 
July, eighteen hundred and seventy-five] first day of January, eighteen hundred and sev- 
enty-six, shall be, and hereby are, forever barred, and the commissioners shall not ex- 
amine the same. 

Sec. 2. That every petition or memorial, filled after the passage of this act, for the 
allowance of a claim, shall contain a st.atement, by items, of the several amounts 
claimed on account of the matters set forth in such petition or memorial ; and all peti- 
tions or memorials already filed which do not contain such statement shall, if the commission- 
ers so order, he amended to furnish the same within such time and under such rules as shall be 
prescribed by the Commissioners; and the aggregate amount so claimed shall not there- 
after be increased for any cause. Everj' such petition or memorial, or the amendment 
thereof, shall also contain an explicit statement of any payments already made by or in 
behalf of the United States on account of property taken, furnished, or used by the 
forces of the United States during the late rebellion, and a declaration that the said 
petition or memorial, or the amendment thereof, embraces every just item and cause of 
claim against the United States for property so taken, furnished, or used. 

Sec. 3. That in [lieu of] addition to the three agents now provided by law, the said 
commissioners shall be authorized to eihploy [five] two agents to investigate and re- 
l>ort upon claims; and all the said agents shall have power to administer oaths and 
take depositions[ ; and, in addition to the clerks now authorized by law, the said 
commissioners may employ each one clerk, at a salary not exceeding one thousand 
eight hundred dollars per annum]. 

Sec. 4. That whenever the commissioners are satisfied [that a claim is fraudulent in 
whole or in part, or] that the claimant is attempting to procure, by fraud, false evi- 
dence, or conclusion, or by the willful concealment of payment or other material fact, the 
allowance of a claim, in whole or in part, it shall be their duty to disallow the entire 
claim. 

Sec. 5. That every person who knowingly and willfully swears falsely in any oath or 
affidavit which is or may be authorized by law, or in any oath taken or affidavit made, 
to be used as evidence in any court, *' or before either House of Congress, or any com- 
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This confirms the statement already made, that foreign governments 

mittee or officer thereof," or before any officer or person acting under the authority of 
the Constitution or law, shall be deemed guilty of perjury, and shall be punished by 
fine not more than two thousand dollars, or imprisoned at hard labor not more than 
five years, or both, in the discretion of the court. And in every case wbere such oath 
or affidavit is subscribed by the person making the same, proof of such fact shall be 
sufficient evidence of the official authority of the person before whom the same pur- 
ports to be made or taken to administer and certify said oath or affidavit. All offenses 
heretofore committed may be prosecuted or punished in the same manner as if this act 
bad not passed. 

Skc. 6. That every person who procures, or endeavors to procure, or counsels or 
advises, another to commit perjury, shall be punishable as if guilty of perjury. 

[Sec. 7. That the Commissioners of Claims shall receive, examiue, and consider the 
jostice and validity of such claims, growing out of the late war of the rebellion, as may 
be referred to them by either House of Congress; and said commissioners shall make 
report of their proceedings, and of each claim considered by them, with the evidence 
in relation thereto, and their conclusions of law and fact thereon, at the commence- 
ment of each session of Congress, to the Speaker of the House of Representatives , 
who shall lay the same before said House. ] 

[Sec. S. That the President of the United States be, and is hereby, authorized to 
nominate, and, by and with the advice and consent of the Senate, to appoint, in addi- 
tion to the Commissioners of Claims now authorized, two Commissioners of Claims, 
who shall continue in office until the tenth day of March, eighteen hundred and sev- 
enty-seven, with like power and duties and compensation as the Commissioners of 
Claims now in office. Any two commissioners, with the approval of the president of 
the board of commissioners, shall be competent to make a report, and the president of 
the board shall assign to the commissioners the claims, to be by them examined, con- 
sidered, and reported on.] 

Sec. [9] 7. That the provisions of an act to prevent and punish frauds upon the 
Oovernment of the United States, approved March second, eighteen hundred and sixty- 
three, are extended and made applicable to a time of peace, and to persons who shall 
make or cause to be made, or presented to the Commissioners of Claims, or to either 
House of Congress, an}** claim upon or agaiust the Government of the United States, 
or any Department or officer thereof, or any evidence in support thereof; and if any 
person shall fraudulently withdraw or abstract from the files of said commissioners, 
or from the files of either Honse of Congress, or of any committee thereof, any docu- 
ment or evidence, every person so offending shall suffer the penalties and be liable to 
punishment as in said act provided. 

Sec. [10 J 8. That every petition presented to either House of Congress for the pay- 
ment of claims [may] shtill be verified by oath or affidavit. 

Passed the House of Representatives Juue 16, 1874. 
jLttest : EDWARD McPHERSON, Clerk, 

II. The bill to provide for the adjudication of the claims of aliens. 

The Committee on War-Claims have decided to report this bill to the House, with a 
recommendation that it do pass. 

III. A bill as follows : 

[H. R. 3862. 43d Congress, 2d session.] 

" IN THE HOUSE OF REPRESENTATIVES. 

" December 8, 1874. 

"•'Read twice, referred to the Committee on War-Claims, and ordered to be printed. 

" Mr. Lawrence, on leave, introduced the following i>ill : 

" A BILL to limit the time for the allowance of claims. 

" Be it enacted hy the Senate and House of Repr&^entatives of the United States of America 

"•t Congress assemhled^ That after the first day of January, eighteen hundred a^d seventy- 

^ ve, no claim against the United States shall be presented to, audited, allowed, or paid, 

^y any Department or officer of the United States, unless the same shall have Deen 

^ led in the proper Department, or with the proper officer, within six years after th^ 

claimant had the legal capacity and right to so file or present such claim. Nothing 

l^Qrein shall limit the time for filing any claim where by existing law the time is fixed 

^ lor filing such claims." 

The Committee on War-Claims have decided to recommend the House to pass this 

ViUl. 
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give to oiir citizens the right to go into their courts to have an adjudi- 
cation of their claims against such governments. 

IV. A bill wbich passed the House as follows : 

" [H. R. 3478. 43d Congress, 1st session.] 

" IN THE HOUSE OF REPRESENTATIVES. 

" May 25, 1874. 

" Read twice, referred to the Qommittee on Revision of the Laws of the United States 

and ordered to be printed. 

" Mr. Lawrence, on leave, introdaced the following bill : 
"A BILL in relation to parties in the Conrt of Claims. 
" Be it enacted 6y the Senate and House of Rfpresentalives of the United States of America 
in Conyresa assembledj That in all cases pending in the Conrt of Claims, where a new or 
additional party or parties may be necessary to a complete determination of the case, 
or necessary to protect the interests of the United States, the court shall have power 
to order any such person or corporation to be made a party or parties, and to issue pro- 
cess to the marshal of any district or Territory in which such corporation may be lo- 
cated, or snch person reside, or be found ; and it shall be the duty of such marshal to 
serve and return the same as other process. And if any such person or corporation be a 
non-resident of the United States, service may be made by publication of notice in rfuch 
manner as the court may order." 

V. A joint resolution, as follows : 

" [H. Res. i:il, 43d Congress, 2d session.] 

"In the House of Representatives.— i)i?eew6fr 21, 1874.— Read twice, referred to the 

Committee on War-Claims, and ordered to be printed. 

" Mr. Lawrence, on leave, introduced the following joint resolution : 
"JOINT RESOLUTION proposing an amendment to the Constitntion. 

''^ Resolved by the Senate and House of JRepresentatives of the United States of America in 
Congress assemhledy (two-thirds of each House concurring therein,) That the following arti- 
cle is hereby proposed as an amendment to the Constitution of the United States, and 
when ratified by the legislatures of three-fourths of the several States shall be valid to 
all intents and purposes as a part of the Constitution, to wit : 

^'Article — . No claim against the United States shall be paid unless presented in 
pursuance of law by the claimant within ten years after having the legal right and 
capacity to do so, or within such less period as may be prescribed by law. A claim 
rejected by any authorized officer, or reported on adversely by a committee of either 
House of Congress, shall not be re-examined or paid unless within six yeai-s after such 
rejection or adverse report." 

The following, explanatory of this subject, is from the Chicago Daily Tribune, De- 
cember 28, 1874 : 

LIMITATION OF CLAIMS. 

letter from the HON. WILLIAM LAWRENCE. 

House of Representatives, Washington^ D. C, December 25. 
To the Editor of the Chicago Tribune : 

1 notice an article in the Tribune of the 23d instant, on " The limitation of claims,'^ 
in which you refer to a proposition I submitted in the House to amend the Constitution 
so that no claim against the United States shall be paid unless presented by the claim- 
ant, in pursuance of law, within ten years after having the legal right and capacity to 
do so. 

You do me the honor to say, " The proposition is a good one ; " but you say you ** fail 
to see the necessity for a constitutional amendment," because a law of Congress would 
serve the practical end to be attained, and that *' Congress itself will be bound 
thereby." 

You forcibly point out the difficulty of procuring an amendment of the Constitution, 
the delay, and the fact that *'it is doubtful whether such an amendment would not be 
opposed by the democratic party and the Southern States as an effort to undermine 
their pet schemes for the future." This, I believe, would be the case to a considerable 
extent ; and yet if public attention could be aroused to the necessity of an amendment, 
I believe it could be secured. 

I hope, therefore, you will permit me briefly to call attention to the necessity of it. 

You say the whole object can be accomplished by law. 

I have introduce<l a bill, and have been directed by the Committee on War-Claims to 
report it to the House and recommend its passage, which provides: 

*' That, after the 1st day of July, 1875, no claim against the United States shall be 
presented to, audited, allowed or paid, by any Department or officer of the United 
States, unless the same shall have been filed in the proper Department or with the 
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We canDOt hope to preserve the entire good will and respect of for- 

propcr officer within six years after the claimant had the legal capacity and ri^bt to 
so file or present snch claim.'' 

Your theory is, that a limitation in the presentation of claims to Congress can be 
provided by law, and that " Congress itself can be bound thereby." 

The Constitution, Art. I of amendments, provides that '* Congress shall make no law 
respecting an establishment of religion, or prohibiting the tree exercise thereof; or 
abrideing the freedom of speech or of the press ; or the right of the people peaceably to- 
asseroble, and to petition the Government for a redress of grievances." 

It is now generally conceded that, where there is a right to petition, there is a corre- 
sponding duty to hear and act on the petition. 

A practice has prevailed, from the foundation of the Government, to petition Con- 
gress for the payment of claims. Can the right of the citizen thus to petition, or the 
duty of Congress to hear and act on snch petition, be prohibited or abridged by law 7 
The language of the Constitution cited would certainly seem to prohibit any such law. 

The only theory on which such a law could be passed would be, that the investiga- 
tion of claims is a judicial duty — not legislative; that Congress may by law limit the 
time within which there may be a judicial investigation in courts; and that hence the 
right to ask of Congress the performance of a duty not legislative in its character may 
be denied and its exercise prohibited by law. 

I had the privilege of discussing this question somewhat in a speech in the House,. 
June 3, 1874, in which I said : 

" The Constitution provides that * the judicial power shall extend to controversies 
to which the United States shall be a party.' 

"At the lime this was adopted, the * petition of right ' was a recognized common-law 
mode of reaching the courts of England with claims against the Government. It is fair 
to presume the Constitution was designed to give an equivalent remedy. 

** It has been urge<l with much force that the Government is composed of three 
co-ordinate branches, the legislative, judiciary, and executive, to each one of which are 
delegated certain powers and duties. It is the duty of the legislative department to 
provide the means or remedies by which the right of parties may be determined, but 
not to pass upon or determine such rights. This latter power is exclusively vested in 
the judiciary. It is therefore not within the power of the legislative body to pass any 
act of a judicial nature. Jones r«. Perry, 10 Yerger, 59; Holden rs. Jarvis, 11 Massa- 
chusetts, 400 ; Picquet's Appeal, 5 Pickering, 65 ; Lewis vs. Webb, 3 Greenleaf, 326 ; Ex 
parte to Be<lford, Jurist and Law Magazine for October, 1833, page 301,4 New Hamp- 
shire, 572 ; Lane vs. Dorman, 3. Scammon, 235 ; Davenport vs. Wood, 11 Illinois, 551." 

But the practice of investigating claims, and ascertaining their amount, by commit^ 
tees of Congress, has been so long exercised that it may be regarded as too late now to 
call it in question. This view was taken in a speech in the House on the 21st iu8tant> 
in which it was said : 

** There are two classes of powers ; those which are conferred by express provisions 
of the Constitution and those which are incidental. No man doubts but eiich House of 
the British Parliament has power to punish for contempt. It is a power long exer- 
cised, declared by all writers on the British constitution, and denied by no one. When 
our Constitution confers upon Congress, as it does in the very first section of the first 
article, all legislative powers therein granted, there is given to Congress the incidental 
power to ascertain every fact necessary to enable it to legislate intelligently on every 
subject within its constitutional jurisdiction. Among the powers necessary to accom- 
plish this purpose is the power to summon witnesses and to compel them to testify. 
That power has been exercised from the foundation of the Government up to this time,, 
and it has never been doubted or denied." 

Congress clearly has the power to appropriate money to p'iay claims ; and whatever 
theory might be presented as to the duty of Congress to examine and ascertain their 
amount, Congress will continue to do so, especially with the democratic party and the 
Southern States, so largely interested in claims, fnlly represented in Congress. 

A law would, therefore,*be utterly ineffectual, so wr as Congress is concerned. 

This may be shown by an example. Congress established a Court of Claims to get 
rid of the evils of examining claims in Congress. These evils are numerous. 

I quote again from my speech of June 3, 1874, as follows: 

**The act of March 3, 1863, amending the act establishing the Court of Claims sought 
to avoid all these evils by providing (12 Statutes, 765, sec. 2) as follows : 

" * That all petitions and bills praying or providing for the satisfaction of private 
claims against the Government, founded upon any law of Congress, or upon any regu- 
lation of an Executive Department, or upon any contract, express or implied, with the 
Government of the United States, shall, unless otherwise ordered by resolution of the 
House in which the same are presented or introduced, be transmitted by the Secretary 
of the Senate or the Clerk of the House of Representatives, with all the accompanying 
documents, to the court aforesaid.' 

" But this in practice has failed for two reasons. The junsdicUoTi wA^ «x\a\A% V> 
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e'grn natious whose citizens have just claims on our Government, if we 

three classes of claims ; and as to this it has been a failure, because the provision ' ud - 
less otherwise ordered ' has totally defeated its object. It is always ' ordered ' that 
claims when presented shall go to committees." 

I respectfully submit, therefore, that your proposition that a sufficient remedy may 
be provided by law, and that "Congress itseli would be bound thereby," is not correct. 
Each Congress would have the right to repeal any such law. 

That there is a great and urgent necessity for some means to protect the Government 
against enormous and fraudulent claims, especially those arising in the Southern States, 
and growing out of the war, would seem to be certain. Without this there will be no 
end of them. I might illustrate this by many examples. The celebrated '^ Fisher 
<;laim " is one. 

In 1812, the Florida Indians, or our troops, or both, committed some depredations on 
Fisher's corn-fields, in that State. He made a claim originally for $6,000. Congress 
has already paid on it $66,803.33, and yet there is a demand in this Congress for $6(),84d 
imore; and on the 27th of March last the Committee on Military Affairs in the House 
reported in favor of paying $16,848. 

There are now pending before the Committee on War-Claims of the House more than 
1,300 claims, demanding over $20,000,000, besides other claims in the Senate to an 
enormous amount. 

Those who were rebels during the war can now prove loyalty that cannot now be 
met by proof of the truth. Claims can and will be multiplied indefinitely, and hun- 
dreds of millions will not satisfy them, if the democratic party comes into power. The 
recent "Sugg Fort claim," which was hurried through the Commissary Department 
and the Treasury Department, and which is now, on Investigation, reported a fraud, 
is sufficient to show that claims which have been kept a dozen years and now come 
to the front, when the evidence against them is lost or inaccessible, are entitled to but 
little favor, if any. One claimant can exert more power and influence than half the 
population of a State. The claimant is vigilant, and so are his friends and his lobby. 
They can enlist powerful influences, political, personal , social, news papers, and other- 
wise. There are no such influences, or but few, and rarely ever so active and vigilant, 
on behalf of the Treasury and the people. Now, if the Tribune will give the power of 
its great influence to aid in the good work of doing justice to honest claimants, and of 
•cutting ofl* those fraudulent claims which dare not come forth while memories are fresh 
to defeat them, I believe it will be a public service rightly performed. 
Respectfully, &c., 

WM. LAWRENCE. 

VI. The Committee on War-Claims adopted the following : 

"Room of Committee on War-Claims, 
"Hoi SB OF Representatives, Washingtonj D, C.y January 9 , 1874. 

"The following resolution, adopted by the Committee on War-Claims of the House 
of Representatives of the Forty-third Congress, is published for the information of all 
-concerned : 

*^ Resolved, That the claimant in each claim which now is, or may be hereafter, re- 
ferred to this committee, other than those from the Commissioners of Claims, shall be 
and is required to furnish, with the papers relating to the claim, information on the 
following points: * 

" 1st. Whether the claim, or any part of it, has been presented to any Department 
or officer of the Government. 

''2d. If so, when, and what Department or officer, and what action has been taken 
thereon. 

"3d. Whether the clajm, or any part of it, has been presented to either House of 
•Congress, or to any committee of either House of Congress. 

"4th. If so, when, and what action has been taken on the same. 

" The above information to be furnished by affidavit of the claimant or his attorney. 

" A true copy. 

" HENRY H. SMITH, Clerlcr 

It might be salutary to require all this hj law in all cases and in all Departments of the 
Oovernment. And as to claims presented more than two years after they arose, or 
other fixed period, the claimant should be required, on presenting his claim, to give 
notice in a prescribed form of the filing thereof in one or more leading newspapers in 
the capital of the State or Territory where he resides, stating the office or tribunal 
having jurisdiction to consider it. This would often elicit information which would 
secure justice. The Commissioners of Claims say the publication of the claims filed 
before them has in many cases enabled them to procure very valuable evidence. 

[From the WaHhington Chronicle, Monday, December 21, 1874.] 
PRIVATE CLAIMS BEFORE CONGRESS. 

We call attention to an article printed in the Chronicle this morning from the pen 
♦o/ BD able and experienced member of Congress, on the subject of the proper disposi- 
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refuse or delay to make provision for them. Nor indeed can we hope 

tion of nrivate claims pending before the two Houses, which is well worth careful peru- 
sal on the part of his fellow-members. 

It was not our purpose, in the article to which our honorable friend refers, to cen- 
sure the members generally for inattention to this branch of their public duty. No 
doubt it now receives an eqaitable share of the time of the hard-working members, of 
whom the writer is known to be one of the most indefatigable. It is to be regretted 
that all do not, perhaps cannot, work with the same degree of effectiveness. The 
capable and industrious ought not, certainly, to be condemned on account of the inca- 
pacity or indolence of others of their associates. 

And it is a truth, that the most capable Senators and Representatives of experience 
will heartily indorse, that a committee of Congress is, in many respects, an unfit and 
unsafe place for the abjudication of such causes. Unfit, because the members of com- 
mittees will not all attend and give their attention to the business. The whole work, 
consequently, devolves on a few persons, who cannot carefully examine all the cases of 
this description sent to them for investigation. And the small part which is reported 
cannot, as the writer shows, secure the deliberate consideration of the House and 
Senate, so that the bulk of the work performed by the committees is not finally acted 
on by the Congress to which it is submitted, and roust be abandoned by the claimants, 
or continue to be presented from Congress to Congress, constantly accumulating in 
magnitude. 

It is an unfit place, because an adverse decision does not necessarily terminate the 
application of the claimant for redress. He is almost certain to attribute his defeat 
to the stupidity or inattention of committeemen, rather than the badness of his cause. 
And if not broken down in his finances, he is almost certain to return in person or by 
agent, or through the interposition of his Representative or Senator, year after year, 
with the hope of better luck. Hence, it has become a sort of axiom at the national 
capital that no claim presented to Congress can ever be effectually disposed of except 
by its payment ; while an adverse decision by a court, after a full hearing, would end 
it forever. 

A committee of Congress is an unfit tribunal because the testimony submitted is 
nearly always ex parie^ and in favor of the applicants for relief, no one being interested 
who has facilities for taking testimony in favor of the Qovernment. This, being well 
known to Senators and Represeutatives, has induced a habit with many of systemati- 
cally voting against all private claims, however just they may appear on their face 
and well supported by evidence, believing that the Government side has not been fully 
represented. 

It would, therefore, be far better for honest and meritorious claimants, as well as for 
the Government, to have them all referred to a court properly constituted, which 
appears to the committees of Congress to possess intrinsic merits. 

Tq the Editor of the Washington Chronicle: 

In the Chronicle of the 18th instant yon discuss with much force and justice the sub- 
ject of ^* private claims before Congress.'^ You allude to the fact that these are very 
numerous, often fraudulent in character or amount, or both, and that the general im- 
preaaion that this is so, *' no doubt often results in the greatest injustice to honest " 
claimants. 

Yon say also, " it is the duty of Senators and Representatives to either take time to 
examine them, [claims,] carefully winnowing the chaff from the grain, and provide, 
with reasonable promptness, for the payment of those found to be Just, or to provide a 
jadicial tribunal for tneir adjudication.'' 

I think it fortunate that attention has been called to the subject from a source which 
is entitled to and wiU command respect. 

I wish to correct one inference which might, by possibility, be drawn from your arti- 
cle ; that is, that members or committees orCongress have been negligent in examining 
and disposing of just claims, or have done less than they might. 

If this were even so, it is by no means a chief source of the great evil and wrong of 
justice, long delayed. 

By the rules of the House of Representatives Fridays are " private-bill days;" that 
is, these days are set apart for the consideration of private bills as the regular business 
of those " unfortunate" days. 

Experience has shown that the demands upon the time of Congress are so numerous, 
pressing, and great, that it is not practicable to devote more time to private bills than 
the rules now prescribe. It is often found, indeed, that the general business of Congress 
requires that Friday be devoted to that, as was the case last Friday in the House. The 
private bills include not only claims for money, but for land, and relief in various 
forms, as for pensions, &c. 

There are now on the private calendar of the House one hundred and sevent^'-six 
private bills, many of them claims for money, nearly all of which came over from tU^ 
lost session. 
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to preserve our own self-respect in case of a denial of justice to any 

I - 

DariDg the last Bession of CoDj^ess Mr. Speaker Blaine said, from the chair, that the 
private calendar had received more attention during that session than during any pre- 
ceding session since he had been in Congress. 

After the first of January next, there are only seven Fridays dnring this session, 
requiring about twenty-five bills to be disposed of for each day, or one for every 
twelve minutes, allowing the sessions to be five hours each, to clear the calendar. It 
is not very probable that Congress could dispose of much more than this even if the 
committees were to crowd the calendar with a hundred or five hundred more bills. 

The committees of Congress can act on and report more private bills than Congress 
can act on, and this has always been so. This inability of Congress to act on all claims 
and private bills is the real and chief source of the delay, and consequent injustice 
done to honest claimants. 

And as the country increases in population, wealth, and business, this evil is to become 

freater, for the general public business will require still more of the time of Congress, 
ven if Congress should continue in session as nearly all the time as might be practi- 
cable, (as I believe it should during the whole year,) the private claims and bills could 
never receive the requisite time ana attention. 

This must be apparent from the number and character of the claims and the amonnts 
involved. Those before the Committees of Claims, both of the Senate and House, are 
very numerous. 

There are now before the Committee of War-Claims of the House about thirteen 
hundred claims, involving, asestimated by the clerk of the committee, about $20,000,000. 
This number does not fully represent the claimants, for one claim, or bill, frequently 
includes the claims of numerous persons. The committees have not been negligent iu 
the work assigned to them. 

The Committee of War-Claims at the last session of Congress reported on one hun- 
dred and thirteen claims, and, besides, examined many on which reports could have 
been made if Congress could have acted on them. Many of the claims were argued at 
much length by able counsel, consuming much of the time of the committee. The 
reports made have settled principles which, if adhered to, are decisive of the questions 
involved in a majority of the claims now pending. 

The committee reported seven general bills, one covering appropriations for one 
thousand and eighty-six claims, reported allowed by the Commissioners of Claims, 
reaching, in the aggregate, $575,000. These claims required a general examination to 
an extent sufficient to test their correctness. One of the gener^ bills reported by the 
committee required much consideration, as it proposed to confer jurisdiction on the 
Commissioners of Claims to examine and report on claims which might be referred to 
them by either House of Congress. (See Congressional Record, vol. 2, part 5, [vol. 6,] 
p. 4511, June 3, 1874.) 

The committee during the last session of Congress performed more labor in relation 
to claims than the whole work of any one of the liighest State courts in a year in many 
of the States. I refer more especially to this committee because I am more familiar 
with its work than of any other. But other committees, having other classes of claims 
and private bills, did an immense amount of work — all that could be done. 

There are grave difficulties in the way of examining and allowing claims by com- 
mittees of Congress. There are still gi'aver objections to adopting this mode as the 
general plan of passing on claims. But it is not the purpose of this article to discuss 
these now. They have been considered somewhat elsewhere. (Congi-essional Record, 
vol. 6, p. 4511.) 

Your article says it is the duty of Congress either to examine claims, ** or to provide 
a judicial tribunal for their adjudication." The act of Congress of March 3, 1871, cre- 
ated the Commissioners of Claims to examine and report on certain claims for stores 
and supplies furnished or taken for Union military forces during the rebellion in the 
insurrectionary States. 

The bill (H. R. No. 1565) already referred to, reported bv the Conmiittee on War- 
Claims, giving the Commissioners jurisdiction of claims which might be referred by 
either House of Congress, passed the House, and is now before the Committee on Claims 
of the Senate. 

If this bill should pass, and become a law, it would remedy the whole evil to which 
you have so well and so properly called attention. It would require but little labor 
to examine claims iu Congress suflicientl}' to see if they had such merit as to refjuire a 
full examination by the Commissioners. 

These Commissioners are clothed with the best means yet devised to thoroughly 
ascertain the true merits of claims. 

If this bill shall pass it will relieve the whole difficulty. 

I would regard it as an improvement that this tribunal should be created into a 
court, with all its present powers. The Government will always need such a tribunal. 
It would be well it claims belore the Departments could be referred to it also. 
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citizen or alien, however hamble. The committee therefore recommend 

the passage of the bill. 

— ^— ^— ^ 

Now, if yoa can examine this sabject and give the aid of the Chronicle in the direc- 
tion of the needed reform, yoa will contribate mnch to secare justice for honest claim- 
ants, and protect the Government from fraudulent claims. 

If this reform is secured there will be a tribunal, accessible at all times, where claim- 
ants can be heard, and justice done without denial or delay. 

W. L. 

VII. The following bill has been introduced in the House of Representatives and is 
now pending : 

[H. R. 4569. 43d Congress, 2d Session.] 

»* IN THE HOUSE OF REPRESENTATIVES. 

" February 6, 187.5. 
*' Read twice, referred to the Committee on War-Claims, and ordered to be printed. 
*-^ Mr. Lawkenck, by unanimous consent, introduced the following bill : 

*' A BILL to prevent abases in the prosecution of claims against the Government. 

''^Be it enacted by the Senate and Houseof Bepresentativea of the United States of America 
in Congress assembled, That no account or claim against the United States exceeding 
one hundred dollars, which shall not have been presented to the proper officer author- 
ized to receive, audit, and examine the same, or which, having been so presented, has 
not been paid within two years after the samQ accrued, shall be audited* examined, or 
paid until the claimant, his agent, or attorney, shall have given public notice, in a 
newspaper in general circulation in the locality where the account or claim accrued, 
of the presentation thereof, with the title of the officer authorized to examine the same, 
in such form and with such other particulars as may bd prescribed by the head of the 
Department in which the fame may be presented ; and no such account or claim shall 
be paid until at least four months after the same has been examined and the 
balance duly certified. 

*' Sec. 2. That no account or claim against the United States shall be received, 
audited, or examined by any officer thereof until the claimant, his agent, or attorney, 
shall present therewith an affidavit stating that said account or claim is just and is 
justly due or owing to the claimant from the United States ; that there is no set-ofiT 
against the same, and that no payment has been made thereon except as thereon 
credited, and showing whether such account or claim, or any part thereof, has ever 
previously been presented to any Department or officer of the Government, or to 
either House of Congress, and, if so, when, and what action has been taken thereon ; 
and that the same has never been otherwise or at any other time so presented. Said 
affidavit shall only be made by the agent or attorney when, for some reason shown by 
affidavit satisfactory to the officer charged with the duty to receive, audit, or examine 
such account or claim, it is not practicable that it should be made by the claimant 
personally. 

" Sec. 3. That it shall be unlawful for any Senator, Representative, or Delegate in 
Congress, or other officer, clerk, or employ^ of the Government, or any clerk or em- 
ployd in any Department or Bureau, or in any Office authorized by law, or the clerk of 
any committee of either House of Congfress, or of any joint committee of the two 
Houses, otherwise than in the performance of a duty autnorized or required by act of 
Congress, either while in office or within four years thereafter, to counsel, advise, advo- 
cate, or urge the payment or allowance of any account or claim or other action or pro- 
ceeding in favor thereof against the United States, either before or to any member or 
committee of either House of Congress, or any joint committee of the two Houses, or 
any officer of the Government. But nothing herein shall apply to pension-claims, or 
deny to any such Senator, Representative, officer, or clerk the right to give testimony in 
writing as to any account or claim, or to give an opinion in writing on the request of 
the head of anv Department in which any such account or claim may be pending,^>or to 
any member of any committee in the perfonnance of any duty as such ; nor to anv 
account or claim held by any such Senator, Representative, Delegate, officer, or clerk 
in his own right. Every person who shall oifend against or violate any provision of 
this section shall be deemedguilty of a crime, and, on conviction thereof, shall be fined 
in any sum not exceeding two thousand dollars, or imprisoned at hard labor, for a 
term not exceeding five years, or both, at the discretion of the court. And if any officer 
authorized by law to receive, examine, or certify the amount of any account or claim 
shall so certify or recommend or advise payment thereof, without a careful examina- 
tion thereof, and of all evidence filed or presented in sunport thereof, he shall in like 
manner be liable to fine and imprisonment as aforesaid.^ 



THE LAW OF CLAIMS ON FOREIGN GOVERNMENTS. 



THE MODE OF ADJUSTING CLAIMS AGAINST FOREIGN GOVERNMENTS, AND 
THE PROCEDURE ADOPTED IN THEIR INVESTIGATION. 



DOCUMENTS TEANSMITTED BY HON. HAMILTON FISH, SEC- 
KBTARY OF STATE, TO THE CHAIRMAN OF THE COMMIT- 
TEE ON WAR-CLAIMS OF THE HOUSE OF REPRESENTA- 
TIVES IN THE YEAR 1874. 



Depabtment of SXATEi, 
Washington^ September 21, 1874. 

Sir : Referring: to your letter of the 5th of June last, requesting that 
the diplomatic officers of the United States might be instructed to obtain 
certain information in regard to the adjustment of war-claims by the 
governments to which they are accredited, I have now the honor to 
inclose, herewith, for your information, a copy of a dispatch of the 21st 
ultimo, No. 281, and of its accompaniment, upon the subject, from Mr. 
Peirce, minister resident of the United States to the Hawaiian Islands. 
I have the honor to be, sir, your obedient servant, 

JOHN L. CADWALADER, 

Acting Secretary, 
Hon. William Lawrence, 

Bellefontainey Ohio, 

Inclosure. 

Mr. Peirce to Mr. Fish, August 21, 1874, No. 281, with an accompani- 
ment. 



[luclosare.] 

No. 281.] Legation of the United States of America, 

Honohilu. August 21, 1874. 

Sir : In reply to the inquiries propounded by the honorable J. C. B. 
Davis, Acting Secretary of State, in his circular of date June 23, 1874, 
in regard to the course pursued by the Hawaiian government in rela- 
tion to the adjustment of claims presented against it, whether held by 
its own subjects or by aliens, and as to the mode of procedure adopted 
in the investigation of such claims, I have to inform you that the sub- 
ject-matter was fully presented by me in a note addressed to the min- 
ister of foreign affairs ad interim, of dat€ July 29, and inclosing a copy 
of the schedule of inquiries referred to by Mr. Davis. The minister 
requested the Hawaiian attorney-general to reply to the schedule of 
inquiries. A copy of his answers the former has this moment sent to 
me, and I herewith inclose the same as received, the immediate depart- 
ure of the mail for San Francisco not permitting a copy to be taken by 
the legation. 

With great respect, your obedient servant, 

HENRY A. PEIRCE. 

Hon. Hamilton Fish, 

Secretary of State, Washington, D, C, 
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[iDclosare.] 

Copy of His Hawaiian Majestp^s attorn ey-generaVs reply to Mr. Dariti^s schedule of inquirie^f 

dated August 20, 1874; signed Jt. H, Stanley. 

Honolulu, August 20, 1874. 

Sir : The schedule of iDqairies which I have the honor to receive at yoar hands ha» 
received cnreful consideration, and I beg to submit my replies thereto. 

First. Claims against the government may be investigated, determined, aod, if 
allowed, their payment directed and provided for by the legislature. Heretofore such 
claims have been instituted iu the courts of the kingdom by the consent of the gov- 
ernment. 

Second. No mode of procedure is pointed out by the rules of the legislative assem- 
bly; but should a claim against the government be presented to the legislature it 
would be referred to either the finance or Judiciary committee, and evidence would be 
procured by the committee sending for persons, books and papers, as authorized by the 
rules of the assembly. 

Third. No provision is made for the examination and determination of claims by the 
executive department. In the enforcement of claims by the executive department,, 
suit is brougnt in the courts of the kingdom and evidence procured by subpcena, depo- 
sitions, and letters rogatory. There is no mode of procedure established for the inves- 
tigation of claims by or before executive officers. 

Fourth. The government cannot be sued without its consent, and it is expressly 
provided that no suit can be instituted against the government unless by permission 
of the kin^ in privy council. 

The privilege of maintaining an action against the government, t. e., with its consent, 
extends to aliens. 

Fifth. The status of aliens before the courts of this kingdom is the same as subjects, 
and all aliens can maintain an action in such courts against citiasens or subjects. 

Sixth. In the adjudication of claims, the same rule applies to the government as to 
individuals in regard to evidence, whether in law or equity side of the court ; and the 
government has no privilege in relation to evidence in its behalf, and the same means 
are used in procuring evidence as noted in third reply. 

Seventh. In common-law actions, 'the plaintiff or defendant of record, or the real 
plaintiff or defendant in interest, is not allowed to testify iu his own behalf. 

In bringing an action before the courts of this kingdom by non-resident aliens, it is 
necessary that full power be given the attorney, the same to be acknowledged of before 
an Hawaiian consul or a notary public ; if before a notary, then to be authenticated by 
a consul for Hawaii. 

Very respectfully submitted by your excellency's obedient servant, 

R. H. STANLEY, 

Attorney-General. 

His Excellency William L. Grkkn, 

His Hatcaiian Majesty's Minister of Foreign Affairs ad interim j j'C. 



Department of State, 

Washington^ December 12, 1874. 

Sir : ReferriDg to your letter of the 5th of June last, reqaesting that 
the diplomatic representatives of the United States be instructed to 
procure information respecting the mode of adjustment, &c., of the 
claims of private persons against the governments to which they are 
accredited, I have the honor to transmit herewith a copy of the instruc- 
tions and schedule of inquiries addressed to the several ministers of the^ 
United States, and copies of all correspondence, together with the orig- 
inal printed papers and books which have been received from them by 
the Department in answer to those instructions, except a dispatch from 
Mr. Peirce, the minister of the United States at Honolulu, of the 21st 
of August, 1874, (No. 281,) a copy of which was sent to you with the 
letter of this Department of the 21st of September last. 
I have the honor to be, sir, your obedient servant, 

HAMILTON FISH. 

Hon. William Lawrence, 

Chairman of Ihe Committee on War-Claims^ House of Representatives. 
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List of accompaniments. 

1. Mr. Davis to United States ministers, June 23, 1874. 

2. Mr. Jones to Mr. Fish, July 18, 1874, (two inclosures.) 

3. Mr. llublee to Mr. Fish, No. 177, Angust 1, 1874, (five iuclosures.) 

4. Mr. Delaplaine to Mr. Fish, No. 773, August 3, 1874, (six inclos- 
ares.) 

5. Mr, Boker to Mr. Fish, No. 210, August 11, 1874, (two inclosures.) 

6. Mr. Hoffman to Mr. Fish, No. 1018, August 13, 1874, (thirteen 
inclosures.) 

7. Mr. Wing to Mr. Fish, No. 410, August 13, 1874, (three inclosures.) 

8. Mr. Gorham to Mr. Fish, No. 149, August 20, 1874, (one inclosure.) 

9. Mr. Scruggs to Mr. Fish, No. 56, August 27, 1874, (three inclosures.) 

10. Mr. Turner to Mr. Fish, No. 147, September 11, 1874, (three in- 
closu res. ) 

11. Mr. Williamson to Mr. Fish, No. 235, September 12, 1874, (one 
inclosure.) 

12. Mr. Russell to Mr. Fish, No. 18, September 21, 1874, (three in- 
closures* ) 

13. Mr. Andrews to Mr. Fish, No. 241, September 26, 1874, (four in- 
closures.) 

14. Mr. Davis to Mr. Fish, No. 18, September 28, 1874, (two inclosures.) 

15. Mr. Marsh to Mr. Fish, No. 521, October 7, 1874, (two inclosures.) 

16. General Scheuck to Mr. Fish, No. 624, October 17, 1874, (four in- 
closures.) 



Department of State, 

Wa^hingtofij June 23, 1874. 

Sib : For the purpose of facilitating the adjustment and determination 
of claims presented against the Govern ment of the United States, whether 
held by its own citizens or by the subjects or citizens of foreign govern- 
ments, and with a view of establishing, as far as may be practicable, a gen- 
eral and uniform system and mode of procedure for the investigation and 
determination of these classes of claims, the Department is desirous of 
obtaining exact and trustworthy information in regard to the course 

pursued by the government of in relation to the adjustment of 

claims of a similar character against that government, and the mode of 
procedure adopted in the investigation and determination of such 
claims. 

It is, therefore, desired that you will, at your earliest convenience, 

avail yourself of such opportunities as your position may afford to pro- 

. cure this information, and that you will also, with as little delay as the 

nature of the required service will allow, transmit the result of your 

inquires to the Department. 

Accompanying this instruction is a list of inquiries, numbered from 
1 to 7, inclusive, pointing more directly to the particular information 
sought and the specific points upon which it is most desired. While it 
is supposed these may aid you in your researches, it is not intended 
either to limit your inquiries to these particular questions nor to confine 
you to the manner thus indicated in obtaining the desired information. 

It is especially desirable that the information be derived from the 
most trustworthy and authentic sources, and that when it is based upon 
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legislative enactments or public and general regulations by the execu- 
tive departments, copies of such laws and published regulations should, 
as far as practicable, accompany your report. 
I am, sir, your obedient servant, 

J. C. B. DAVIS, 

Acting Secretary. 
Inclosure. 
Schedule of inquiries. 



[Inclosare.] 

SCHEDULE OF INQUIRIES. 

1st. Are claims against the government investip^ated, determined, and, if allowed, 
tbeir payment directed and provided for by the legislative branch of the Government f 

2d. If the legislative authority does entertain such claims, what is the mode of pro- 
cedure, by committee or otherwise, and what means, if any, are provided for procuring 
evidence on behalf of the government f 

M. What provision, if any, is made for the examination and determination of claims 
by the executive department f What is the mode of procedure in the investigation 
of claims by or before executive officers, and what means are provided for procuring 
evidence on behalf of the government f 

4th. Is there any provision of law allowing a citizen or subject to sue the Govern- 
ment in the regularly-established courts, or in any special tribunal, and does the privi- 
lege of maintaining an action against the Government (if it exists) extend to aliens! 

5th. What is the status of aliens before the regularly-established courts of the coun- 
try ? Can they maintain an action in such courts against a citizen or subject, and, if 
so, does the privilege extend to all aliens, or is it confined to resident aliens only f 

6th. If dinerent systems of adjudication exist as regards different classes of claims, 
what is the system with reference to each class, and what the mode of procedure, and 
the privileges of the Government in relation to evidence in its behalf and the means 
of procuring such evidence f 

7th. Add any other information, general or special, of which you may be possessed 
bearing on the subject. 



Mr, Jones to Mr, Fish. 

London, July 18, 1874. 

Sib : Just as I was leaving Brussels I received yours of the 23d June, 
requesting information for the purpose of facilitating the adjustment 
and determination of claims, &c. 1 gave Mr. Jottrand, p^re, a memo- 
randum of what I required, and he now sends me the inclosed. Mr. J. 
is a lawyer of forty years' practice at Brussels ; has a son in congress, 
and was himself a member of the first congress. I inclose his note to 
me, by which it will be seen that I shall have to pay him 150 francs. 

I must apologize for sending the document in its present form, but 
am constantly on the go, and have deemed it better to send it now than 
to retain it until my return, which I trust will be satisfactory. 
Your obedient servant, 

J. E. JONES. 
Hon. Hamilton Fish, 

Seci'etary of State. 



Ilnoloenre ^o. 1.1 

July 14, 1874. 

My dear Mr. Jones : As I intend to start before long, in some journeying to epjoy 
my holidays iu the next recess of business in the courts of law, and everywhere gene- 
rally, I have lost no time in satisfying to your demand. Here is my paper on the in- 
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qairies wanted by you ; and I hope yoa will find them satisfactory for the use you 
have to make of them. I dare recommend to you the mending of my broken Euglish, 
when used for your purpose. 

The question of my fees is very difficult to be solved by me. I would not charge you 
like an ordinary client ; that is to say, I must take in consideration the kind services 
yon have obliged me with, and owe to make a compensation for them. If you would 
find fault in my charging yon with 150 francs for fees, pray tell it me frankly, and I 
will settle the matter according to your best judgment, after your and my return to 
homo in October next. 

Faithfully, your friend, 

L. JOTTRAND, P^RE. 



• [Inolosnre No. 2. J 

First. Are claims against the Belgian government investigated, determined, and, if 
allowed, their payment directed and provided for by the legislative branch of the gov- 
ernment ? 

Claims against the Belgian government must be directed to the king, at Brussels, by 
a request on stamped paper, of the size called grand papier in the law ; the cost of each 
sheet being 1 franc 20 centimes. The lang[uage to be used is commonly the French — 
albeit, according to article 23, of the Belgian constitution, both the Dutch (Flemish) 
and German may be used also, at will. 

The object of the claim, its cause or origin, the facts and circumstances whereon es- 
tablished must be exposed ; and the documents pertaining to the matter annexed, with 
an inventory index or succinct description of them at the foot of the request ; the whole 
to be deposited at the royal palace or sent thither by post, duly franked, under the plain 
subscription, Au JRoi d Bruxelles. 

On receiving such request, the King taking or not taking knowledge of it, as the 
case may be, the chief secretary of the King's cabinet causes a summary examination 
of the matter to be made by a clerk, in order to know the ministerial department to 
which the matter may be related — foreign 'aflfairs, interior, justice, public works, finances, 
or war — the request is sent from the King's cabinet to the competent department 
in the six. The claimant is made aware of it by a cabinet dispatch ; and from that 
time he must apply for his claim directly to that department under address of the min- 
ister, or by calling on him or the chief clerk intrusted with the matter. The depart- 
ment investigates the case, determines on it ; and,* the claim being found just and al- 
lowable, the minister orders the payment on the special chapter of his department's 
budget which the matter is related to, and causes a bond for payment to be delivered. 
This bond, called a mandat depaiementj is submitted to the Belgian court of public ac- 
counts, la cour des comptea^ at Brussels, which verities of the chapter of the budget de- 
signed is the one properly charged with the expense whereof question ; and, if so found, 
puts on the mandat d visa authorizing payment ; and this takes place then at the treas- 
ury public (the national bank at Brussels or anywhere at its delegates in the provinces) 
on show of the paper. 

If no chapter of the said ministerial department's bndget, ib run for the year, can 
be charged with the expense; or if that chapter is already exhausted by previous pay- 
ments, or if the court of public accounts does not agree with the minister on the ques- 
tion that such or such chapter is the proper one to l>e charged with the payment, the 
ministerial department would propose, in the next budget, au allocation for the pay- 
ment. But the legislative authority may then debate the question, " Is the payment 
to be allowed, yea or nay ? " The competent minister would, of course, sustain his 
proposition, the claimant at leisure to petition to the legislative power, in the house of 
representatives and in the senate, successively, in order to make his rights evident. 
The said claimant could get representatives or senators to his party, the public press 
being called, too, in the discussion. The matter then publicly debated, in both houses 
of representatives and senators, like all matters in the budget, would succeed or not, 
in the sense of the claim. If succeeding, the payment would take place in the way as 
aforesaid ; if not, the claim would drop and be set aside. But in such case yet, like in 
case of rejection of the claim by the minister at the beginning, the claimant would be 
admitted to bring the matter in the regular courts of law, by a suit for his rights against 
the government ; because he could not be debarred in his claim otherwise than by sen- 
tence of regular justice, the legislative authority, no more than the ministerial or gov- 
ernmental one, being competent to decide definitely in matters of civil obligations be- 
tween particulars and government au}' more than between particulars and particulars, 
08 such. Indeed the Belgian constitution provides, in its article 92, " Contestations 
having for their objects civil rights, are exclusively under the competence of the 
courts of law." 
If a claim against the government, on a question of mine or thine^ is \>voN«i<\ ij,q»o^\vi 
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tbe coaiU of law, it mast be settled by tbe public badget of tbe proper ministerial de- 
partment ; and nobody in the legislative nor administrative anthorities has power to 
tbe contrary. 

Second. If the legislative antbority does entertain snch claims, what is tbe mode of 
procedure, by committee or otherwise, and what means, if any, are provided for pro- 
caring evidence on behalf of tbe government f 

From what has been said hereabove, it follows that no claims of particalars in mat- 
ter of obligations can be brought directly before tbe legislature ; and, consequently, no 
procedure, by committee or otherwise, can be kept. In case of discussion in the legis- 
lature, between the ministers and the houses, about matters to be brought or not in 
the budget, and related to particular interests which a minister admits to be claimable 
on his department, and the legislature would not allow, the debate takes place on the 
documents only procured by the party interested, and which the minister himself has 
admitted as doing snflBciently. The debaters in both the legislative houses do <^ject 
only from these documents. No farther evidence is offered ; no investigation by in- 
quiry before committee or otherwise may happen. If the credit asked by the minister 
is allowed, the minister will pay the claim ; if not, the minister will not pay, and tbe 
matter may then be brought by the claimant before the courts of law, with the conse- 
quences aforesaid. 

3d. What provision, if any, is made for the examination and determination of claims 
by the executive department ? What is the mode of procedure in the investigation of 
claims by or before executive officers, and what means are provided tor procuring evi- 
dence on behalf of the Government ? 

As it has been seen, all debatable matter between a claimant and the government, 
like debatable matter between particulars, mast be brought before the courts of law, 
and settled thither only. Thns, it cannot happen that a discussion whatever takes 
^lace between a claimant and tbe government to be settled by way of a procedure be- 
fore tbe government itself, and its officers. Tbe claimant must make his claim good, 
from the beginning, by documents satisfactory to tbe government. It may happen 
that, in the investigation of the documents, the government would require from the 
claimant more documents than those furnished in the l>eginning, and determine that 
snch or sach documents are wanted, and may, perhaps be procured ; which the claim- 
ant is at leasnre to do, in a certain time allowed to him therefor. But the government 
will at the end settle the matter according to tbe documents procured. If the claim 
is allowed, the payment takes place, as said here above ; if rejected, the matter drops 
there ; and the courts of law are the only recourse for the claimant. 

4tli. Is there anv provision of law allowing a citizen or subject to sue the govern- 
ment in the regularly-established courts, or in any special tribunal ; and does tbe 
privilege of maintaining an action against the Government, if it exists, extend to 
aliens T 

Perfectly. According to article 92 of the Belgian constitution, already quoted, the 
regular courts of law are the judges exclusive in all questions of iiitii« or thine between 
all kinds of litigants. During tbe French domination Belgium had what the French 
call la jurisdiction adminiatrativey le oontentieux administratifj which they yet enjoy. In 
suits between the particulars and the government, their con$eil d^6UU is the judge. 
The Belgian have no consul d^etat^ no more than the American of the United States. 
After the French domination Belgium had the Dutch one, during about fifteen years, 
in the beginning of which no eotitentieux admini9trat\f, no furisdiction admni$tratite 
existed. But, at the end of his reign, the king, William First of Orange, endeavored to 
establish that detested jurisdiction again, and had a eonsdl d^eiat for judging the con" 
ientieux adminiatratiff of his own arbitrary reinstallment. This was, in Id30, not the 
least of the griefs of the Belgian against William's government ; and caused, for a large 
part, the eversion of that government, by tbe Belgian revolution of that epoch. Under 
the Belgian national institutions before the French and Dutch domination in their 
country, it was a rule that Brabancons, Flemish, Liegeois, etc., could not be governed 
otherwise than par droit et sentences des tribunaux. The rule was re-established by the 
Belgian constitation of February, 1831, in article 92 aforesaid. Tbe regularly-estab- 
lished courts are the judges in all suits, as well between particulars and government 
as between citizen and citizen. No special tribunal does exist ; and the right and by 
no means the privilege of maintaining an action against the government in the ordi- 
nary courts of law extends to aliens, by force of this other article of the Belgian con- 
stitution, article 128, which provides that an alien being on Belgian ground enjoys the 
beneiit of the Belgian laws, (1.) The Belgian civil code provides further, article 15, 
that a Belgian may be sned before a Belgian court of law fur obligations contracted in 
Belgium, or abroad, with an alien, (2.) 

nth. What is the status of aliens before the regularly-established courts of the coun- 
try f Can they maintain an action in such courts against a citizen or subject ; and, it 
so, does the privilege extend to all aliens, or is it confined to resident aliens only ? 
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The above qnoted articles answer the question. An alien not resident in Belgium 
can sue a Belgian before Belgian courts, like an alien resident, who has nevertheless a 
peculiar privilege ; that is, to sue a Belgian without procuring the cauiio judicatum 
solvi, whereof question in article 16 of the civil code, as here (3) mentioned. 

6th. If different systems of adjudication eidst as regards different classes of claims, 
what is the system with reference to each class, and what the mode of procedure and 
the privilege of the government in relation to evidence on its behalf, and the means of 
procuring such evidence f 

The claims may properly be divided in three classes, according to civil rights in mat- 
ter of obligations. 

A. Rights peculiarly civil, resulting of civil contracts or obligations, as, selling and 
buying; borrowing and lending, (in matters non-commercial;) leasing, and taking 
in lease, houses, lands, furniture, etc. ; wills in matter of succession and heirs, and the 
like. 

B. Rights related to contracts or obligations in commercial matters ; matters of soci- 
eties or partnerships for commercial enterprises ; matters of commercial navigations, 
and the like. 

C. Damages to be recovered in consequence of crimes, misdemeanors, or delinquen- 
cieti of all kind in penal law, (droit p^nal.) 

Iq the first class, and in suits for a value above L50 francs, no evidence whatever is 
admitted, nor for the claimant, nor for the defendant, which is not by written deeds or 
documents. Verbal testimony is not allowed. Every action must be preceded, (ex- 
cepting the cases of great urgency,) by an experience to be made before a magistrate 
called ju^e de paix, in order to know if the to-be plaintiff and the to-be defendant could 
not be conciliated about the matter to sue for. That experience does not take place in 
suits where minors, lunatics, partners above two in number, government, and all kind 
of public establishment are concerned. An alien suitor must furnish cautio jadicatuni 
Holviy as said before ; and would get no hearing by the court, without the deposit of 
cash in the hands of a public otlicer thereto appointed, for a value to fix by the court, 
when thus required by the defendant. 

In the second class,* all kind of evidence, by veibal testimony, pro and con, can be 
admitted ; no preliminary experience for conciliation is wanted ; no cautio J udieatum solH 
is required. The procedure is summary ; at less expenses than in the first class; and 
the parties may plead their cases themselves, without attorneys or barristers, who are 
indispensable in the first class. 

In the third class the damages may be recovered before the court judging the delin- 
quent for his detect, and by a summary procedure peculiar to the criminal courts 
which it seems useless to explain here. 

The government has no privilege in relation to evidence in its behalf; the procedure 
.8 quite the same for itself and the private suitor. 

7th. Add any other information, general or special of which yon may b^ possessed, 
boaring on the subject. 

Asa general information, it can be said that the fee6 of attorneys and barristers are 
less than in England and the United States; except in the second and the third classes 
aforesaid the suits can be protracted long enough, in civil matters properly sued : 
longer than in France, but not so long, as one is generally told, as in England ana 
the United States of America. 

It is now question to abridge the law-snits by a reform in the laws of procedure ; but 
the legislative authority has not yet been seized with the intended prospect of law. 
thereabout. 



Mr. Ruhlee to Mr. Fish. 

y^o 177.] Legation of the United States, 

Berney August 1, 1874, (Received August 28.) 

Sir: Upon receipt of the dispatch, not numbered, of Mr. J. C. B. 
Davis, Acting Secretary of State, dated June 23, 1874, asking me to 
obtain and transmit to the Department of State, exact and trustworthy 
information respecting the course pursued by the government of Switz- 
erland relative to the adjustment of claims against that government, 
and the mode of procedure adopted in regard to the investigation and 
determination of such claims, I addressed a note to tUe Pyq^xOl^wX, q^\>X\<^ 
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confederation, inclosing with it a copy of the series of questions accom- 
panying the aforesaid dispatch. 

Copies of this note, and of the response of the President thereto, with 
copies of the federal constitution of Switzerland, and of such laws of 
Switzerland as relate to the adjustment of claims against the govern- 
ment, are herewith inclosed. 

The not« of the President with the accompanying documents, will 
be found to contain the information desired. 
I have, &c., 

HORACE RUBLEE. 



[Inclosare 1 in Xo. 177.] 
Mr, Rubles to the President of the Stciss Confederation. 

Legation of the Uxtted States, 

Berne, July 13, 1874. 

The nndersigned, luiDist^r resident of the Uuited States, has been requested by his 
Government to obtain as fuU information as possible in regard to the conrse pnrsaed 
by the government of Switzerland in regard to the adjustment of claims presented 
against it, whether held by its own citizens or by the citizens of other states, and 
the mode of procedure adopted in the investigation and determination of snch claims. 

This information is desired in view of the circumstance that the Grovernment of the 
United States is contemplating a revision of its regulations reg^arding snch claims, 
with the object of establishing a uniform system and mode of procedure. 

The undersigned, in order to obtain exact and trustworthy information upon the 
subject in question, incloses herewith a series of inquiries, and respectfully asKS that 
your excellency will be pleased to cause the same to be referred to the appropriate 
department, and the answers thereto to be prepared and transmitted to the under- 
signed at the earliest convenient period. 

The undersigned, &c. 

HORACE RUBLEE. ^ 



[Inclosare 2 in Xo. ITI. — TnuiaUtion.] 
The High Federal CohmciI to Mr. Bnblee. 

Berne, Jmly 29, 1874. 

The federal council has received a note of the 13th instant from the minister resident 
of the Uuited States, in which he asks, in the name of his Government, information 
concerning the modes of procedure of the federal government in cases of claims, either 
on the part of its own citizens or of the refugees from other States. 

The feileral council is obliged to infer from the contents of this note, and the ques- 
tions subjoined to it, that the subject is not of collisions of public rights but of ques- 
tion of civil rights. It is, then, startiug from this point of view, that it has the honor 
to reply to the ques^tions propounded to it. 

In this instance it will commence by calling to mind that, as was the case under the 
n^gime of the federal constitution of iS4^. so tbe new federal constitution of 29th May, 
l?74f and the federal law concerning the federal judiciary of 27th June, 1874, have 
applied rigorously the principle of the division of power for claims of civil rights 
brought up by the confederation, or against it. It follows from this that neither legis- 
lative nor executive anthority are cou)|>eteut to pronounce on claims of this kind, only 
the competent tribunals, which have the prerog:itive of pronouncing upon the text of 
the laws and the principles of right generally obligatory, and that without calling in 
qutrstion the coiislitntiouality of iheM? laws. 

Concerning the question. Which an; the comi^teut tribunals? it is necessary to cite 
the foiiowinjr cases: 

1. Vnestions of civil rigbt l»etween tbe coiifeileniiion \^or a special branch of its ad- 
miui>tration ) and one or uiorv of tbe cantons^. 

AH prccet^liu;^^ of this kiud, wbotber tbe ci>ntVHleralion or an adniiuistration be 
pl.iintiti" or deleinlant, wbetbor tbe qiU'5itit>n is a jHTsonal claim or a real suit, and 
whatever may b*- tbe value of ilie tlispnietl objiHts, must l»e brvugbt before the federal 
iril'unal. v Article 110. No. 1, ot* tbe letieial coiisiiiuiion, and article 27 of the fetleral 
law on ibe oriraiuzaliou of tbe federal jiid:ciarv. of 27ih June, 1?74.^ 

2. The civil siiir I erweeii tbe coiittHiciatiou it a federal admiuistnuion and a corpo- 
ration or an in'livi«l:ial. 

.Snirs oi :h:» caiev;ory apinal uIm* to tbe tVileral tribunal, pn>vi<]etl always that the 
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corporation or the individual are the plaintiffs and that the object under litigation is 
worth at least 3,000 francs. (Article 110| No. 2, f>f the federal constitution, and article 
27 of the aforementioned federal law.) 

On the contrary, in a suit where the confederation or one of it« administrations is 
plaintiff, or if the value of the object under litigation is less than 3,000 francs, it is 
necessary to observe — a, if the object of litigation concerns a personal claim ; or, &, if 
it is of real nature. 

Ad. a, A suit of this kind must be brought by the plaintiff (corporation or individ- 
ual) according to the tenor of article 59 of the federal constitution, before the proper 
tribnnid of the canton in which the administration of the confederation sued or held to 
account has its legal seat. 

In a contrary case, when an administration of the confederation is the plaintiff, the 
snit should, according to the tenor of article 59 of the federal constitution, be brought 
before the competent tribunal of the canton in which the defendant (corporation or 
individual) lives. 

Ad. b. A real suit should, in the two casein mentioned under a, bo opened before the 
tribunal for the place in which the object of the snit is situated. 

The federal council believes thus far to have answered questions I, II, and III. 

IV. Concerning the question of knowing if it is admissible for a citizoa to bring snit 
against the federal constitution, directly or indirectly, by a special branch of admin- 
istration, it must reply in the afi^mative. This case is also provided for by article 110 
of the federal constitution. As regards foreigners, Switzerland has concluded with 
several states treaties of settlement which assure to the refugees of these states the 
same rights as those due to Swiss citizens, so that they also may be treated upon the same 
footing as the latter in the mode of procedure. 

Befugees from other states may also plead, before the competent tribunal, their cause 
against the confederation, but in that case they are usually obliged to give bail suffi- 
cient to indemnify the cost of proceedings. 

Generally, it is admitted, in Switzerland as a principle, that a foreigner, as such, can- 
not be excluded from the right of pleading, but that ne can plead his cause, before the 
proper tribunal, toward aU individuals living on Swiss territory, and this, whether 
the foreigner plaintiff live in the country or no. 

VI. It makes no difference in the proceedings (except the contingent fees.) The 
federal law of 22d November, 1850, on the course to be followed before the federal tri- 
bunal in civil cases makes the rule, and in the cantons it is the special laws on the civil 
snit. 

The government has no privilege as to means; it is assimilated to all other parties to 
the snit. 

VII. To conclude the observations, the federal council has the honor to transmit, 
subjoined, to the minister resident of the United States, the new federal constitution 
of the 29th May, 1874, the federal law on the organization of the judiciary, of the 
27th Jnne, 1874, and the provisional federal law of the 22d November, 1850, on the 
course to be followed before the federal tribunal in civil suits, which went into force 
definitely on the 13th July, 1855. 

I seize, &c. 

In the name of the federal Swiss council. For the president of the confederation. 

(Signed) C£R£S0LE. 

The chancellor of the confederation, 

(Signed) SCHISSS. 



[IncIoBure 3 In No. 177.] 
loi federale provisoire sur la proMare h suivre par devani le Tribunal f^d&al en matitre civile, 

l'assembl^e f£d£rale de la confederation Suisse: 

Eq execution de Tart. 107 de la Constitution f^ddrale 

Dans le but de fixer Idgalement la proc<$dure tk suivre par devant le Tribunal f<^flc^ral 
pour les contestations civiles, conform^ment h Part. 87 de la loi du 5 jnin 184'J sur 
^'organisation judiciare fdd^rale (Voir le nouveau Rocueil officiel I, page 65) ; 

Vu le projet pr<$sentd par le Conseil f6d^ral, 

DECRiSTE : 

DISPOSITIONS GEN^RALES. 

CHAPITRE PREAttER.— FoNCTIONS DES JUGES. 

Article premier. Les dispositions de la pr^sente loi relatives aux tribunaux enx- 
pi^tnes doivent 6tre suivies autant que possible par les presidents des tribunaux et les 
JQges d'instruction, lorsqn'ils agissent isol6ment. 

H. Rep. 134 3 
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Art. 2. Le tiibnnal ne doit pas prendre en consi«l#ratioa les faits qni ne sont pas 
mentionn^i dans le8 actes: cep*'udan|, lor8(|ue les ex|>osed ou les ^ritures des parties 
sont incomplete, vai^nes ou confas, il peat d'odice prendre les niesares neeessaires poor 
in'il y »oit port^ remr^de. 
^ Akt. 3. Le droit federal est appliqu^ d'offiee par le tribnnal. 

Les principes de droit antres, cantonanx ou locaux dont les parties veulcnt faire^tat 
doivent etre indiqnes par elles ; an besoin elles doivent en justitier. 

Art. 4. Le tribnnal ne doit accorder k une partie ni plus ni autre chose que ce qu'elle 
a demand^, ni moins que ce que sa partie adverse a reconnu devoir. 

CnAPiTRK II.— Des parties. 

L — Capacity pour introduire de9 action* juridiquet, 

Akt, 5. Tout personne capable d'a^pr civilement pent faire valoir ses droits devant 
le tribunal £6d^ral soit conime demaudeur soil comme d^fendeur. 

U.—Dfbat colleciif. 

Art. 6. Les personnes qui ont en commun nn droit ou une obligation ou dont le droit 
ou Tobligation depend d'nn seul et m<^me acte juridique peuvent se porter conjointement 
demandeurs ou d^fendeurs. 

Art. 7. Cbacuue des parties pent suivre an procds ($ 147) ind^pendamment des 
autres, pourirn qu'elle ne soit pas liee par des euj^agements jundiqnes particuliers. 
Cependant elles doivent afpr ensemble pour ce qu'elles ont de commun dans la demands 
et dans la defense. (Art. 53.) 

Art. 8. Le d^fendeur (ou les d^fendeurs) ne peut tirer une fin denon-recevoirde oe 
que la demande n'est pas form6e an nom de tons ceux qui 6taient en droit de la faire, 
ou lorsqne tons les co-oblig6s ne sont pas mis en cause ; mais dans ce cas le juge doiti 
lore du prononc^ dn jugement. on partager Tobjet en litige, on, si cela n'est pas possi- 
ble, ajouter an jugement une r^erve en faveur du d^fendeur ou enfin suivant les 
circonstances reponsser momentan^ment la demande. 

Le demaudeur peut dans ces circonstances mettre subs^qnemment en cause les 
co-oblig<Ss que lui d^signe le d^fendenr. S'il en est ainsi ou s'il r^nssit k decider d'antres 
personnes, fondles en droit, h. s'associer subs^nemment k la demande, la procMore 
doit ^tre imm^iatement continu<^, comme si toutes ces personnes avaient 6x^ mises 
en cause des le commencement du proces. 

m. Participation d'un tiers an proces, 

A. — D<^nonciation d'instance. 

Art. 9. Celui qui vent exercer un reconrs contre nn tiers, en cas de condamnation, 
peut lui donner connaissance du proces par Tentremise du juge en iudiqnant pr6able- 
ment les motifs dn recours en garantie et en laissant le tiers libre de prendre part an 
proc^^ pour le soutenir. 

Art. 10. Des le moment oh IMnstanc^^e a 6t6 d^nonc^e, le tiers d^nonc^ doit fitre mis en 
^tat de faire valoir tons ses nioyeos en faveur du d^oon^ant pour la demande ou pour 
la defense, et recevoir k cet eftet communication de toutes les demandes et autres pi^es 
lurid iqnes. Cett« disposition n'est pas applicable lorsciue le tiers ddnonc^ a formelle- 
nient refund de prendre part an proces. 

Les frais occasionn^s sont 8up|K)rt^s provisoirement par le d^non^ant. 

Art. 11. Le d^Don9ant peut, lorsquMl ne veut pas accepter ou contiuuer le proems, en 
donner connaissance an d^nonc6 et lui faire fixer par le juge un ddlai pour declarer s'Q 
veut ^galement renoucer an proces on le poursuivre h ses risques et perils. 

I^ d<^Douc^ ne doit point el re consid^rd comme partie ou comme partie jointe an 
ddiionvaut, par ccia m{'me qu'il continue le proces mais senlemcut comme rempla^ant 
le ddnon^ant. 

Le jugement est prononc^, dans I'affaire principale, nominativement contre le d^non- 
f ant, et le d^nonc^ doit seulenieut acquitter les aiuendes disciplinuires auxquelles 11 a 
6i6 condamnd ainsi que les frais et depeus caus<^s par Ini. 

Art. 12. Le d^nouc<S peut d^noncer H son tour, couform^ment k Tart. 9, une autre 
personne qu'il veut api>eler en garantie. 

Art. 1.3. Tonte personne menac^e de la possibility^ d'nn reconrs peut spontan^ment 
oft'rir son intervention $i la partie iut<^resisde. Si son ofi*re est acceptde elle doit etre 
considdr^e, comme la personne h qui le proems a 6t6 d<5nonc6. 

Art. 14. L'intervention an proces u'dquivant point iV la reconnaissance de Tobli^a- 
tion d'indenmiser soit que cette intervention ait lieu aprh (art. 9) ou sans (art. 13) in- 
citation pr<^alable. 

1^ Art. 15. Les rapports qni pen veut exister entre le ddnon^ant et le d6nonc6 ne doivent 
f>oint faire le snjet de la dclil»<^ration on du jugement, sauf dans le cas oil la partie 
julverse du dcuontaut coutcsterait an d<5uonc6 le droit d'intervenir au proctis. 
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B. — Intervention accessoire. 

Art. 16. Uu tiers dont le droit oa roblls^atioa, depend de Taffaire eu litijije pent en 
tout ^tat de cause s'associer h la partie qne cela concerne. II doit cepeudant prendre le 
proc^ dans I'^tat oh il le troave. II devieut en r^aUt<S par la partie joiute (art. 7) ^ 
celui qu'il soutient. 

C. — Intervention principale. 

Art. 17. Un tiers qui croit avoir sur Tobjet litigieux un droit sup^rieur, exclaant 
totalemeut ou partielleuient les deux parties, ne peut intervenir dans le proems, mats il 
est libre d'iutenter ^galemeut une action. 

Art. 18. Le tribunal peut, selon qu'il le jnge convenable, ordouner que les deux 
affaires soient mendes sdpardment jnsqu*]!^ la tin de la procedure principale ou simultand- 
ment. En tout cas un senl et mdme jngeuient doit statuer sur les deux demandes. 

Art. 19. Les contestatious sur la question de savoir si et comment an tiers pent pren- 
dre part an proems, soit par une iutervention principale, soit par une intervention 
accessoire, sont jngdes pendant la procedure prdparatoire par le juge d'iustraotion et 
plus tard par le tribunal lui-m6me. 

IV. — Droits et devoirs dea parties. 

Art. 2U. Les parties peuvent en tout temps consulter les proc^s-verbaux et les actes. 
Des copies leur sont delivrdes sur leur deniaude et moyenuaut finance. 

Tout ^crit prdsentd au tribunal ainsi que toute ordonance judicaire doit 6tre oom- 
mnniqa^ sans d61ai aux deux parties. 

Gee communications ont lieu d'apr^s le mode present pour la communication des 
citations. (Art. 56-58.) 

Art. 21. Les parties doivent avoir une dgale faculty de prendre part k toutes les de- 
liberations. 

Art. 22. Les parties doivent observer dans leurs exposde le respect dd aux juges et 
iDdnager leur adversaire et les tiers autant que la ddtense de leur propre droit le per- 
met. Celui qui viole cette prescription ou qui nie ou denature malicieusement la vdritd, 
ou qui attaque son adversaire d'une mani^re iuconvenante, ou qui tralne mdchamment 
le proc^ en longueur, est possible d'nne peine disciplinaire, k teneur de Tart. 76 de la 
loi sur Torganisation judiciaire fdddrale. 

Art. 2:). Cbaque partie doit avancer le montant des frais occasionnds par ses actes et 
tout-es deux ensemble la valeur des frais causes par des propositions commuues ou par 
les actes faits d'office par le tribunal. 

Lee parties y sont iuvitdes sous peine d'omission de I'acte dont les frais doivent dtre 
converts et an detriment de la partie qui devait faire Tavance. 

Art. 24. La partie qui succombe est tenue de rembourser a la partie adverse tons les 
frais occasionnds par le proems. 

Les frais sont rdpartis proportionnellenient lorsque le jugement n'est pas exclusive- 
ment en faveur de Tune des parties ou lorsqu'uue partie a restreiut elle-m^me sa de- 
mande primitive. 

Art. 25. Cbacune des parties, avant le commencement de la procedure definitive 
(art. 170 et suiv.) remet au president du tribunal et a sou adversaire uue note des frais 
aussi detailie que possible avec les pi^ces in Pappui. La question des frais est traitee 
et jugee en mdme temps que la question principale. 

Art. 26. Le demaudeur qui n^a pas de domicile fixe dans la Confederation ou qui est 
dans un etat dMnsolvabilite notoire pent, pendant tout le cours du proems, Stre somme 
de donner des sfiretes, par consignation de la somme, par gages on cautions, soit pour 
le montant des emoluments dn tribunal, soit aussi, sur la demande du defendeur, pour 
les frais du proems. L'autorite qui a prononce la sommation, que ce soit le president 
dn tribunal ou le juge d'instructiou (art. 95), est juge de la validite de ces sOretes. 

La procedure est suspendue jusqu'a ce que le demandeur ait satisfait k la som- 
matiou. 

Art. 27. Le tribunal peut accorder le hin^fice da pauvre aux personnes qui prouvent 
qu'elles sont trop pauvres pour pouvoir acquitter les frais du proems. Ces personnes 
sont liberees de Pobligation de founiir caution (art. 26) et les frais de justice leur sont 
reniis, en tout ou eu partie, qu'ils soient dus k la caisse feddrale^ ou k uu fonctionnaire 
ou employe de la Confederation. 

Le tribunal peut refuser le benefice du pauvre, lorsqu'il ressort de I'expose des faits 
joints k la demande que le proems est sans aucun fondement et fait k plaisir. 

Les personnes qui ont joui du benefice du pauvre sont tenues de rembourser les frais 
dont il leur a ete fait remise, lorsqu'elles se trouveut plus tard eu etat de le faire. 

Chapitre III. — Des personnes adjointes aux parties. 

Art. 28. Toute person ne capable d'agir civilement peut dinger elle-meme son proc^a 
OQ ae faire representer par une persoune capable d'agir civilement. 
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Art. 29. Le m^me droit appartient anx personnes, telles qae tatonrs, conseils, cara- 
tenrs, qui sont saffisammeDt aatoriseds d'apr^ les lois de leor canton, ^ demander et k 
d^endre en jnstice poor d'aatres personnes. 

Art. 30. Lea personnee chargdes d'an proc^a aa nom d'nne antorit^ d'ane corpora- 
tion, on d'ane soci^t^ peavent ^galement se faire repr^senter par an mandataire. 

Art. 31. Plnsiears personnee ne peavent dans on seal et ni6me d^bat prendre la 
parole an nom d'nne senle et mdnie partie. 

Art. 32. Celni qui vent faire pour autmi des actes jaridiqoes doit jastifier de sa 
quality par nne procuration ^crite. 

Art. 33. La procuration doit contenir une designation suffisante des parties, du man- 
dataire, du sDJet dn proces, du temps et du lieu ou elle est faite, et la signature propre 
du mandant. Si celni-ci ne sait pas ^crire, la declaration de sa volonte doit 6tre con- 
statue par un acte autbentiqne. 

Art. 34. L'authenticite de la signature doit ^tre certifi6e conformdment aux disposi- 
tions des lois de Tendroit. II doit y ^tre joint, comnie attestant I'execntion legale de 
cette formality, l^galiAation de la Cbancellerie d'Etat dn canton, on, lorsqne la pro- 
curation est faite k Tdtranger, la legalisation d'nne antorite administrative superieore 
du pays. Lorsque le mandant n'est lui-uieme que mandataire d'nne personne inca- 
pable \i'agir civilement, d'nne society, ou d'une personne morale, la legalisation doit 
contenir la declaration que le mandant est autori»e d'apr^s les lois du pays k intenter 
on ^ sontenir le proc^« pour la partie qui fait ou sontient reellement le proces. 

Art. 35. Le mandataire d'un canton est accredite par le gouvernement cantonal, le 
mandataire de la Confederation par le Conseil federal. Les procurations sout exp^- 
diees sous le sceau de I'autorite respective et signees par le president et le secretaire 
d'icelle.. 

Art. 36. Pendant tout le cours du proces, la partie adverse pent exiger ou le juge 
ordonner d'office la production ou la rectification de la procuration. 

Art. 37. Une procuration produite posteriourement doit, dans le doute, Stre consi- 
deree coiume nne approbation des actes deja faits dans I'aflfaire par le mandataire. 

Art. 38. Une procuration generate pour condnire un proc^ autorise le fonde 
de pouvoirs k faire tous les actes qui out pour but la solution de I'affiiire par voie 
juridique ; elle ne I'autorise point ^ signer un accommodement, ^ accepter nn tribunal 
arbitral, h modifier la demande (art. 47) k se desister de la demande ou h recevoir des 
paieraents. 

Art. 39. Le mandataire ne pent transmettre la procuration, k moins que le droit de 
substitution ne lui soit formellement accorde. 

Art. 40. Les act^s et omissions du mandataire obligent le mandant comme s'ils aval- 
en t ete faits par le mandant lui-m^me. 

Les peines discipliuaires eucourues par le mandataire I'atteignent seul. 

ChAPITRE IV.— PrINCIPES GfiN^RAUX DE LA PROCEDURE. 

I. — Interdiction de provocation h former une demande. 

Art. 41. Nul ne peut 6tre force h faire valoir centre sa volonte ou plutAt qu'il ne veut^ 
le droit reel ou probable qu'il possede. 

II. — Cumulation de demandes. 

Art. 42. Le deraandenr on le defendear peut simultanement et dans la m^me proce- 
dure faire valoir plusieurs demandes centre le m^me adversaire, pourvu toutefois qae 
le tribunal soit competent k regard de cbacune d'elles. / 

Art. 43. Lorsque plusieurs personnes ne sout pas parties k un seul et mdme proc^ 
(art. 6), C6S personnes peuveut cepeudaut, par exception et dans le but de diminuer les 
frais, se porter ensemble comme demaudeurs on defendeurs au proc^^, si leurs demandes 
ou les demandes adverses se fondent sur le mdme fait et que les motifs de droit soient 
les mdmes. 

Est reservee la disposition de la loi sur les beimathloses (art. 9) qui deroge au present 
article. 

Art. 44. Dans les deux cas mentionnds aux art. 42 et 43 le tribunal peut pour des 
raisons speciales, ordonner en tout etat de cause, d'office ou sur la demande d'une dea 
parties la disjonction du proems. 

III. — Production aimultant^e des moyens de la demande etdela defense. 

Art. 45. Tons les moyens k I'appui de la demande on de la defense doivent ^tre pre- 
sentes d'une seule fois. Les moyens qui n'ont pas ete presentes ne peuveut plus etro 
produits posterieurement k moins que la loi ne permette une exception. 

IV. — Modification de laplainte. 

Art. 46. Les parties ne peuvent modifier posterieurement au detriment de leur ad- 
versaire, le conteuu de leurs exposes, quant k ce qui concerne les faits. Elles sout lie^ 
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^ la demande telle qo'elle a ^t^ formal<^e primitivement. Celle-ci peat cependant, en 
tont tempe 6tre restreinte on rectifi6e dans lee fautes d'^criture oa de caloal seulement. 

Art. 47. Chacune des partieH pent pendant le cours dn proems, et tant que la proce- 
dure prinoipale n'a pas 6t6 close declarer unefoU la r^forme. 

Art. 48. La r^forme audautit toute la procedure jusqu'au point indiqu^ par la partie 
qui la reclame. 

Cependant la r^forme laisse intactes les parties suivantes du proems: 

a. Les comprouiis couclus par les parties ; 

h, Le semient d<Sf6r6 ou r^f^r^ en tant que la partie adverse s'est d^clarde prdte h, 
Faccepter ; 

c. Lee declarations faites sous serment par les parties ; 

d, Les depositions dos t^moins et les rapports d^experts. 

Art. 49, Celui qui declare la r^fomie doit, dans un d61ai fix^ par le juge rembourser 
4 son adversaire les frais de la procedure mise k n^ant et commeucer la nouvulle procd- 
dure ; dans le cas contraire la reforme reste sans eiiets. 

Le juge d'instruction se fait presenter la note des frais avec les pieces neccssaires et 
decide des contestations qui pourraient s'dlever ii ce snjet, apr^s avoir euteudn les deux 
parties et sous reserve de Taction en reclamation (art. 173). 

V. — Be la fixation du temps dans le proch. 

Art. 60. Les parties doivent proc6der aux actes qui leur iucombent ^ uu jour fixe on 
^ans un d61ai ddtermiud. 

A. — Jours fixes. 

Art. 51. Le juge prononce d'office ou sur la demande d'une partie la citation k com- 
paraitre ^ jour fixe. 

Les parties presentes ^ Tandience du tribunal pen vent 6tre assignees oralement pour 
la stance snivante. Le protocole du tribunal fait preuve de cette citation. 

Tonte citation qui n'est pas faite k Taudience dn tribunal doit etre faite par dcrit. 

Art. 52. La citation doit indiquer d^une mani^re exacte Tautorite judiciaire, les 
parties, la procedure k faire, Tdpoque et le lieu de la comparntion, les consequences 
du defant ; la citation par ecrit doit en outre etre datee et signee par le secretaire de 
rautorite judiciaire dont elle emane. 

Art. 53. La citation est adressee k la partie elle-ra6me ou h son mandataire. 

Lorsqu'il y a plnsieurs personues en cause, ces personnes doivent designer un man- 
dataire commun anquel tontes les citations et communications sont valablement 
remises ; toute personne demeurant hors de la Confederation doit designer dans le 
meme but un mandataire residant en Suisse. 

Art. 54. Tout changement de domicile, soit des parties, soit de leurs mandataires, 
pendant le cours du proc^, doit etre immediatement porte k la connaissance du juge. 

Art. 55. Toute violation des deux articles qui pr6c^dent est passible d^ine amende 
disciplinaire (art. 76 de la loi sur Torganisation judiciaire fed<^rale) et pent entralner, 
suivant les cas, une condaranation en dommages et interdts euvers la partie adverse ou 
envers la caisse federale en reparation du prejudice caus6. Cette disposition n'exclut 
point lee an tree consequences auxquelles les contrevenants sont exposes d'apr^s la 
presente loi. 

Art. 56. Les citations sont remises en deux doubles ^ la poste, qui remet I'un au des- 
tinataire et retourne I'autre h, I'autoritd judiciaire. 

Le Conseil federal est autorise i\ publier, si cela est ndctxssaire, uu r^glement relatif 
aux citations. 

Art. 57. Lorsqne la citation n'est pas acceptee ou que la signature du double est refu- 
8<^, le juge invite I'autorite cautonale compdteute a procedcr k la citation couforme- 
ment aux lois du lieu. 

C^ refus, non-justiti^, entralne outre les frais une amende disciplinaire de 20 francs. 

Art. 58. Les citations qui, pour un motif quelconque, ne peuvent 6tre transmises ii 
la personne qu'elles concerueut, doiveut etre ins^^ides dans la Feuille fdddrale, dans la 
Feuille oflflcielle dn canton respectif et dans deux autres feuilles publiques ddsigndes 
par Tautorite judiciaire. Les citations doivent en outre, lorsque cela est possible, etre 
afficbees dans la commune d'origiue du cite et dans la commune ou il a demeurd eu 
dernier lieu. 

Art. 59. La citation n*est pas valable si la personne cite n'a pas pour y satisfaire un 
ddlai de buit jours ^ datcr de la reception, ou d'un muis i!i dater de la derniere publi- 
cation de la citation publique (art. 5H).i 

Art. 60. Le jour fixe dure depuis le moment fixd par la citation jusqu*^ celui oh le 
jage leve la sdance. 

Art. 61. La partie valablement citde qui ne comparalt pas h Vappel au jour fixe est 
passible d'une amende disciplinaire. Elle pent cependant comparaltre posterieurement 
tant que la seance n'a pas dte levde. 
Art. 62. Si les deux parties ne comparaissent pas au jour fixe, le jage doit lea coi\- 
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damDer h des dommnges et int^r^to envers la caisse f^^rale ponr le pr^jadice cans^ et 
fixer QD nouveaa jonr de companition, except^ dans le cas oii elles auraient concla nn 
aceomniodement et qn'elles Taaraient annouc^ an plus tard an jonr fixe. Si Fune de» 
parties seule est absente, la partie qui comparalt pent proc^der k tons les actes qni Ini 
inconibent et faire declarer forfaits, par le jngo, tons les actes que sa partie adverse 
aurait ^t(5 eu droit de faire. 

B. — Des d^lais. 

Art. 63. Les delais sont fix^s par la loi on par le jnge (d^ais l<^ganx on judici aires). 

Art. 64. Dans le calcul des d<Slais 16ganx, le mois est coinpt^ pour trente jours, et le 
jonr de TeveDenient ^ partir dnquel le d^Iai court n'e«t pas compt^. 

An dernier jour du ddlai il peat etre proc<Sd6 k Facte dont 11 s'agit, jnsqn*^ six heures 
dn soir. 

Art. 65. Les ddlais Mganx ne penvent 6tre prolong<?8 que dn commnn accord des par- 
ties. Celni qui les laisse expirer perd le droit doi\t Fexercice ^tait attach^ par la loi k 
ces d^ais m^mes. 

Art. 66. Les d^lais jndiciaires sont fixes par Findication dn temps anqnel ils ex- 
pirent. Lorsque le dernier jour et non Fheure est indiqu^, 11 y a lieu k appli^er la 
disposition de Fart. 64 deuxilme alin^a. 

Art. 67. Tant que le d^lai judicial re n'est pas ^conl^, le jnge pent, ponr motifs im- 
portants, le prolonger sur la demande de la partie int<^ress6e. 

Art. 68. Lorsq'nne partie laisse expirer le d^lal jndiciaire, le jndge donne conrs anx 
consequences qu'il avait express^ment indiqu^es pour ce cas, dans les limites de la loi. 

C. — Restitution des parties dans le cas d'explration des jours fixes on des d^^lais. 

Art. 69. La restitution centre Fexpiration des d^lais pent tonjours avoir lieu dn con- 
sentement de la partie adverse. 

Art. 70. £n cas d^opposition de la partie adverse, la restitution n'est admissible que 
sons les conditions suivantes : 

a. La demande doit Stre pr^sent^e, par ^crit, an jnge dans les dix joors h dater da 
moment oil le reqndrant a 6t6 averti des consequences qu'entralneralt sa negligence 
(art. 62 68 et 23) ; 

b. Les actes de procedure negliges, tels que Favance des frais (art. 23), Findication 
d'une caution (art. 26), etc., doivent 6tre ex6cut^ en m^me temps, ou du moins on doit 
fournir la prenve qu'ils out et^ executes dans Fintervalle ; 

c. Le requ^rant doit prouver que lui ou son mandataire out 6t^ emp^b^s par des- 
obstacles ind^pendants de lenr volonte de paraltre an jour fixe ou d'agir dans le deiai 
indiqud. Les moyens de prenve sont joints k la demande, ou lorsque cela n'est pas 
possible, ils sont indiqn^s prealablement d'une mani^re precise (art. 158, 159). 

Art. 71. Si la partie adverse dn requ^rant persiste dans son refus, le jnge cit« par 
devant lui les deux parties et lenrs temoins, et apr^ les avoir onis, statue immediate- 
ment sur cette question incideute. 

Art. 72. II n'y a lien ^restitution contre le d61ai de dix jours mentionnd h Farticle 7(X 
que dans le cas ou le requ^rant n'a pn en profiter, par suite d'obsUicles inddpendauts de 
sa volonte, et s'il pnSsente sa demande dans les dix jours k dater de la cessation de 
Fobstacle. 

D. — Jours feries. 

Art. 73. II n*y a pas d'andiences les dimancbes et les jonrs furies. 

Si nn deiai expire k Fun de ces jours, il pourra encore Stre valablement proc^de, le 
jonr snivant, k Facte dont il s^agit. 

Ne sont cousider^s comme jours fiSries que ceux qui sont reconnus comme tels par la 
loi du lieu oil se fait la procedure. 

E. — Suspension du proct^s. 

Art. 74. Sur la demande commune des parties, le jnge pent suspendre le conrs du 
proems ponr nn temps determine. La suspension ne pent exceder six mois. 

La demande eu suspension pent 6tre reuouveiee apr^ Fexpiration du temps deter* 
mine. 

Art. 75. Lorsqn'nne partie perd la capacite d'agir civilement, ou lorsque sesdroita 
passent k antrui par mort ou par insolvabilite, nn deiai est accorde anx tuteurs, beri- 
tiers, creanciers, etc., ponr declarer s'ils venleut coutinucr le proems ou se desister. 

VI. — D^isi^ient. 

Art. 76. Le deKietement an proems produit les m6mes effets qn'un jugement de con- 
damnation envers celui qui e'est desiste. Celni qui se desiste doit payer tons les fraia- 
et emoluments jndiciaires, si les parties ne conviennent du contraire. 
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Art. 77. Le d<5sistcment sous r<?serve de pouvoir intenter plus tard le m^ine proems 
coDtre la lucine personne do doit 6tre admis qae dans le cas oil le ddfendenr d6clare que 
la deinande n'est pas encore fondle h, ce moment, oil bieu lorsque le demaudeur a fait 
spontaudment la m^me declaration et motive ainsi son d^istemeut conditionnel. 
M6me dans ce cas celni qui se d<Ssiste doit indemniser son adversaire pour tous les frais 
et payer les Emoluments judiciaires. 

Dans les cas mentionn^ aux art. 76 et 77, le juge d'iustruction se fait pr<5senter la 
Dot« des frais avec les pieces n^cessaires ^ Pappui et statue apres avoir oui les parties 
et sous reserve de Taction en reclamation, oonformemeut ^ Tart. 171. 

Art. 7d. Les contestations sur des droits dont les parties out la libre disposition peu- 
Tent etre abandonuees par elles momeutanement ou detinitivement, au moyeu d'uue 
transaction ii leur j^rd. 

La transaction n'est valable qu'autant qu'elle est faite par 6crit et signde par les par- 
ties ou par leurs mandataires munis ^ oet etfet d'une procuration spdciale (art. 38). 

Une transaction yalable a force de Jugement rendu. L'^molument judiciaire est 
Bnp])ort6 en commun par les deux parties sauf stipulation contraire dans la trans- 
action. 

Chapitre y. — De la forme des audiences du Tribunal 

Art. 79. La procedure est orale et publique, en taut que la loi u'exige pas ou permet 
la remise de piSces 6crites. 

Ajo*. 80. Le juge ©t les parties peuvent se servir k leur gr6 des trois langues princi- 
pale8 de la Suisse (article 109 de la Constitution feddrale). 

Lorsque cela sera ndcessaire, la deliberation orale et les pieces ecrites devront 6tre 
tradaites par un expert nommd par le juge. 

AnT. 81. II est dresse proc^-verbal des deliberations orale. Le proces-verbal est 
^rit pendant I'audience et e^n presence des parties. 

II contient : la designation du lieu et du temps de Taudience, les noms des personnes 
qni y ont pris part d'une mani^re quelconque, les assertions de fait importantes, les 
demandee de droit des parties, les depositions des temoins et des experts et les ordres 
da juge. 

Art. 82. Le proces-verbal est lu aux personnes qui ont et^ agissantes ^ Vaudience ; 
il doit etre signe par elles. Si quelqu'un refuse de signer, il sera fait mention du refus 
et de ses motifs. 

Ajrr. 83. Les rectifications de fait presentees h la lecture du proces-verbal doivent 
#tre Inserees textuellement ^ la suite et suivies de la signature de celui que cela con- 
oeme. 

Abt. 84. S*il s*eieve des doutes lors de la lecture du proces-verbal sur son exactitude 
relativement h la deposition d'un temoin ou an preavis d^in expert, ces doutes doivent 
etre leves par une nouvelle audition du temoin ou de I'expert. 

Lee eclaircissements donnes par one partie relativement ^ ses propres exposes lors 
de la sigDature du proces-verbal doivent etre in seres. 

Le proce»-verbal ne pent etre modifie que parle juge Ini-meme pour ce qui concerne 
ee ordonnances judiciaires. 

Une fois le protocole signe, aucune modification n'est admise sans le consent-ement 
des deax parties. 

Art. 85. Les pieces ecrites sont signees par les parties on paries mandataires et men- 

tionnees dans le procds-verbal et dans un registre special. 

Les parties re^ivent sur leur demande des recepisses pour tout ce qu'elles deposcnt. 

Art. 86. Les actes aui ont ete perdus doivent autant que possible etre remplaces au 

moyen des actes doubles ou des copies qui se trouveraieut entre les mains des parties. 

Lea frais sont supportes par celni qui a perdu Tacte. 

Art. 87. Les actes deposes par les parties ne peuvent leur etre rendus, h elles ou k 
leurs mandataires, qu'apres k fin du proces et contre re^u. Pendant le cours du pro- 
ems le juge ne pent en ordonner la remise que pour des raisous spedales et en prenant 
les mesnres necessaires pour prevenir tout prejudice. 

Art. S8. Les actes qui resteront aprfes la tin du proems, les re^us pour les actes rendus 
et le proces-verbal seront reunis en un dossier par ordre de date et deposes dans les 
archives federales. 

PARTIE SPECIALE. 

Tttre I. — Introduction du PROcks. 

Art. 89. La demando est faite par ecrit; elle doit designer en abrege mais u'une 
maniere precise : 

a. 1.168 parties ; 

h, Les faits qui motivent la demande ouqui sont relatifs h la legitimation des parties, 
y conipris les principes de droit soit etrangers, suit cantonaux, soit looaux, mention nes 
^I'art. 3; 

c L'objet de la demande ; 
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d, Lorsqae oela est n^cessaire) la valeur de Fobjet litigieox (art. 47, n^. 2 et 4 de la 
loi snr rorganisation Jadiciaire f^d^rale) ; 

e. La designation exacte et ddtaill^e des moyens de prenve k Tappai des faits men- 
tionn^s. 

Les demandes qol se basent snr des comptes doivent Stre accompagn^es d'un compte 
courant d^tailld. 

Art. 90. Dans les contestations entre plnsienrs cantons on entre la Confederation et 
nn canton, la demande accompagnee des pieces ndcessaires est remise an president da 
Tribunal federal par riuterm6diaire dn Conseil federal. Dans tons les antres cas, la de- 
mande est remise direct'Oment an president du Tribunal federal (art. 101 de la Const, 
fed.). La demande doit ^tre accompagnee d'un double qui est rerais au defeudeur par 
le Conseil federal ou respectivemeut j^ar le president du Tribunal federal. 

Art. 91. La remise de la demande au defendeur I'autorise ii former nne demande re- 
con veutionelle, le rend responsable de tout retard, lui enlfeve le droit de disposer libre- 
ment de I'objet litigieux et interrompt toute prescription acquisitive ou liberatoife. 

Art. 92. Le defendeur a un deiai de trois semaines k dater du jour de la reception de 
la demande pour contester aupres de Tautorite qui la lui a transmise la competence da 
Tribunal federal. 

Art. 93. Dans le cas de divergence sur la question de competence, les actes sont re- 
tournes au demandeur, qui est mis eu demeure de reclamer la decision de TAssemblde 
federale. 

Art. 94. Lorsqne la valeur de Vobjet litigieux est importante ponr la question de com- 
petence (art. 47 de la loi sur Torganisation judiciaire federal) le president du Tribunal 
federal pent, sur la demande de I'une des parties, faire expertiser la valear de Tobjet 
par des hommes de I'art , dont le rapport est soumis k PAssembiee federale. 

Les inter^ts et les frais de proc^ ue doivent pas etre pris en consideration. La valear 
de la jouissance d'uue annee se represente par vingt fois la valeur de la moyenne da 
revenu. 

Art. 95. Lorsque la competence du Tribunal federal n'est pas niee dans le deiai de 
trois semaines (art. 92), ou lorsqu'elle aete regiee par TAssembiee federale, le president 
du Tribunal federal charge I'un des membres de ce corps de dinger la procedure pre- 
paratoire et donne communication anx parties de cette nomination. 

Art. 96. Le juge d'instraction nomme lui-m6meson secretaire. 

TiTRE 11. — Procedure PRfiPARATOiRE. 

Art. 97. Le juge d'instruction doit preparer la procedure soit par la fixation des faits 
qui se rapportent k la cause, soit parTaudition de la preuve de mani^reque rafTairesoit 
en etat d'etre termiuee daus une seule et mSme audience du tribunal. 

Chapitre premier. — Fixation des faits. 

Art 98. Le juge d'instruction indique avant tout an defendeur un jour dans lequel 
ou juaqu'auquel il devra : 

a. Presenter toute demande incidente ; 

b. Declarer d'unemanii^reformelleet complete s'il admet ou s'il n'admet pas la de- 
mande principale ou incidente du demandeur, s'il recouualt ou s'il ne reconnalt pas les 
faits avances par ce dernier (art. 89, b.) ; 

c. Presenter tons ses moyens de defense et les raisons de fait h Tappnl ; 

d. Indiquer d'une mani^re detailiee et precise les preuves h Pappui de ses moyens ; 
€. Former s'il y a lieu une demande reconvention nolle. 

Art. 99. L'expiration du jour fixe ou du deiai entralne les consequences suivant-es: 

a. £n cas de retard dans la presentation d'une demande incidente ou dans I'enoncia- 
tion d'un moyen de defense, le defendeur pout dtre coudamne au paiement des frais 
occasionnes et k une amende discipliuaire ; 

b. Les assertions de fait avancees par le demandeur et qui n'ont pas 6t6 contestees 
X>eudant le deiai ou au jour fixe, sont consideroes comme reconnues ; 

c. Les preuves qui n'ont pas ete indiques par les parties ou qui ne I'ont ete que d'une 
mani^re confuse, doivent etre exclues, sous reserve des dispositions contenues aux art. 
164 et 165 ; 

d. Aucune demande recouventionnelle ne pent ^tre formee aprbs I'expiration du deiai 
ou du jour fixe. 

Art. 100. Le demandeur est tenu de se prononcer, au jour fixe ou dans un deiai qui 
lui sera fixe, sur les faits qui serveut de base i\ la reponse du defendeur ; toutes les as- 
sertions qu'il n'aura pas contestees formellement, et chacune specialement, doivent ^tre 
considerees comme reconnues. 

Art. 101. Lorsque le demandeur cberche par nne replique h affaiblir un moyen pre- 
sente par le defendeur, mais sans denier le moyen lui-m6me, le defendeur pourra 
s'expliquer de la mSme mani5re que le demandeur I'a fait ^ son egard sur les faits qui 
servent de base d la replique. 
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Lee dispositions applicables ^ r^nonoiatlon des moyens aax r^pliques, etc., sont respeo- 
tivement applicables anx dnpliqaes, etc. 

Lea moyens de preave 4 rappai des rdpliqaes, dupliques etc., doivent dtre pr^sent^s 
en m^me temps, comme ponr la demande et la r^ponse (art. 89 e, 98 d, 99 c). 

Art. 102. La demande reconventionnelle est dans la r^gle traits dans uue procedure 
sp^ciale, de la m6me mani^re qne la deroande principale. 

Les discussions orales devant le juge d'instruction et qui sont relatives soit h la 
demande principale, soit k la demande reconventionnelle, doivent, autant que possible 
avoir lieu le m^me jour. 

Dans des causes tout k fait simples on peut admettre une seule et m6me procMure. 

Chapitre II. — Procedure probatoire. 

Art. 103. D^s que la distinction est (^tablie entre les faits admis et les faits non admis, 
le jnge applique 4 ces derniers la procedure probatoire. 

Art. 104. Est regard^ comme reconnu tout fait qui dans le conrs du proems est affirm^ 
par Tune des parties et n'a pas ^t^ contests formellement par I'autre. 

Les restrictions et additions fiiites par uue partie iXson aveu,ne doiveut point en 6tre 
s^par^es, sauf dans le cas oti elles ont le sens d'un moyen de defense. 

I. — Moyen depreuve, 

A. — L'aveu. 

Art. 105. Un aveu constant, quoiqne extrajndiciaire a les mdmes effets qne s'il avait 
ea lieu ))ar declaration devant le tribunal, lorsqu'il a 6t6 fait en termes formels en vne 
de la partie adverse on de son mandataire, et dans le but de mettre un certain fait hors 
de donte. 

Si Tun de ces caract^res manque, le tribunal apprdcie librement la declaration extra- 
jadiclaire. 

B. — Documents. 

Art. 106. Les documents faits dans la forme legale par un fonctionuaire jouissant de 
la confiance pnblique, dans les aflfaires de son ressort et dans les limites de ses pouvoirs, 
font prenve complete centre chocun. 

Art. 107. Les documents dmanant de particuliers font preuve complete contre lear 
auteur. 

Les tiers dont les droits sont subordonn^s aux aotes de Tanteur on qui en sont respon- 
sabl^ de toute autre mani^re, sont li^s par sa signature, ^ moins qnW puisse d6mon> 
trer comme probable qu^il y a en entente fraudulense, an prejudice du tiers, entre I'au- 
teur et celni en faveur de qui le document est fait. 

Art. 108. Dans la r^gle, le document qui est aux mains de son propre auteur, ne 
pronve rien en faveur de celui-ci. 

Par exception k cette disposition, le jnge appr^cie librement la force probatoire de 
livres tenus reguli^rement. 

Art. 109. Les documents ^manant de tiers m6ritent d'autant plus de confiance que 
les anteurs sont plus irr6prochable8 et impartiaux, et qu^ls se sont trouv^s en 6tat de 
connaitre les faits dont il est question. 

Cependant les declarations par ecrit, faites pour le proems par des particuliers qui 
anraient pu Stre entendus oralement, ne doivent pas 6tre prises en consideration. 

Art. 110. LWiginal rodme des docameuts doit (Hve presente au juge. 

Sont admis comme Poriginal : 

a. La copie reconnue par les parties : 

b. L'extrait de livres on registres publics certifie par le fonctionuaire competent. 
Art. 111. La partie qui fait la preuve, et qui ne peut, par une cause independante 

de sa volonte, presenter le document lui-mdme, est admise h le remplaccr par une 
oopie dilment vidimee pourvu que I'antbenticite de la signature ne soit pas contestee 
ou qu'elle soit specialement demon tree. 

Art. 112. Tout document doit 6tre presente au complet ; on doit yjoindre tons les 
autres documents sur lesquels le premier s'appuie. 

Art. 113. L'autbenticite d'un document public (art. IOC) est etablte en cas de con- 
testation, par le temoiguage de I'autorite competente. 

Art. 114. Est presumeeT'autbeuticite d'un document particulier qui se trouve depnis 
dix ans au moins dans des arcbives publiques, ou dont la date et le caract^re special 
indique qu'il existe vraisemblablement depuis plus de quarante ans. 

Les copies vidiraees etablissent, sous la mdme supposition, lapresomption d'existence 
anterienre d'un document ideutique ; les copies nou vidimees peuvent dans les m^mes 
suppositions, former tout au moins un iudice. 

Art. 115. L'autbenticite de la signature d'un document particulier motive lapre- 
somption jaridique de I'autbenticite de ce qui precede la signature et la date. 
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Cependant si des modifications ont ^t^ apport^es h ces derni^ros parties da docn- 
ment, et que la partie adverse de celui qui fait la preuve ne veiiillM pas l«js recoaualtre, 
on doit prendre en consideration le texte primitif, et si celui-ci ne peut plus 6tre ^tabli 
d'une maniere certaine, le document perd sa force probatoire. 

Art. 116. L^authenticit^ d'un document contests est ^tablie : 

1. Par la prenve de la reconnaissance extrajudiciaire par la partie adverse; 

2. Par la deposition de t^moins qui ont assist^ ^ la signature dn document ; 

3. S'il s'agit de documents dmanant d'nn tiers, par la reconnaissance m^me de ce 
tiers: 

4. Par la comparaison des Ventures. 

Art. 117. S'il manque d'^critures pour la comparaison, la personn^ qui a 6crit la do- 
cument contests, sera tenue, sous la menace des peines encourues, k dcrire quelqae^ 
lignes qui lui seront dict^es en pr^vsence du juge on d'experts. 

Art. 118. Chaque partie doit, lorscju^elle en est requise par son adversaire, presenter 
les document-s qui se rapporteut an proems ou attester par serment qu'elle ne les po»- 
s^de pas r^ellement, qu^elle n'en a pas transmis la possession h. autrni, intentionelle- 
ment et an prejudice de le partie adverse, et qu'elle iguore oh ils se trouvent dans le 
moment. 

Art. 119. Les tiers sont tenus, sons peine d'etre trait^s comme des tdmoins d^faillants 
(art. 134) de prdter le serment ci-dessus, ou de d^poser les documents qui sont entre 
lenrs mains ou d'indiquer le lieu oil ils se trouvent. 

Cette obligation est soumise aux m^mes restrictions que ^obligation de diSposer 
comme t^mom (art. 133 et 136). 

La partie qui s'appuie sur un document doit en indemniser le possesseur sous tons 
les rapports et avancer provisoirement les frais de procedure qui pourraient 6tre n^ces- 
saires. 

Les passages d'un tel document qui, d'apr^ Tattestation par serment du possesseur, 
ou d'apr^s Popinion mdme du juge, ne se rapporteut pas au proc^,ne doivent pas 6tre 
an^antis, mais peuvent 6tre pass6s s-jus silence. 

Art. 120. Les dispositions relativee aux documents Merits sont aussi applicables, 
autant que la nature des choses le permet, aux monuments d'nn autre genre (bornes de 
£:onti^re, pierres et mddailles comm^moratives, ele.). 

C. — Des descentes sur les lieux et expertises. 

Art. 121. Le juge peut d'oflSce, ou sur la demandede Tune des parties, se transporter 
dans Tendroit oil se trouvent des objets dont il serait important pour le proems de oon- 
naltre la nature par la vne ni^me, et dont le transport serait difficile. 

Art. 122. II est dress^ un proc^-verbal d^tailie de cette descente sur les lienx et de 
tout oe qui s'y ratt<iche (art. 81) et pour plus grande clart6 il y est joint, si cela est 
n^cessaire, des dessins et des modules. 

Art. 123. Le juge pent, d'office on sur la demande de Pnne dee parties, appeler des 
experts lorsqn'il s^git d'une descente sur les lieux ou de tons antres faits dont 1© jnge- 
ment ou Pappr^ciation exigent des oonnaisances sp^ciales. Les experts sont nom- 
m^s dans la r^gle au nombre de trois, ^ moins que les parties ne s'acoordent sur un 
nombre inferienr. 

Art. 124. Le juge nomme les experts. Nul ne doit 6tre nomm^ s*il manque dee oon- 
naissances n^cessaires ou sMl peut Stre r6cus6 comme juge. (Organization judiciaire 
f(6d. art. 56 et 57.) 

Art. 125. Nul n*est t«nu d'accopter les fonctions d^expert, mais celui qui s*en est une 
fois charge, i>eut 6tre force par des amendes disciplinaires successives et de plna en plus 
eievees, h les remplir d(iment. 

Art. 126. Le maudat des experts leur est confere par ecrit et d'une maniere praise. 
Lorsque les experts ne sont pas d6jk assermentes, en raison meme de leur vocation, il 
pent 6tre exige d'enx, sur la demande d'une des parties, le serment " de remplir con- 
Bciencieusement le maudat qui leur est confie et de n'agir ni par liaine, ni par fa\eur 
pour personne." 

Art. 127. Les experts douneut leur preavis avec leur motifs, soit par ecrit pour les 
actes du proems, soit de vive voix, pour dtre insere au proems- verbal. 

Le tribunal apprecie librement ce preavis. 

Art. 128. Si le tribunal ne trouve point dans le rapport les edaircissements suffisants, 
il peut ordonner qu41 soit complete par les mdmes experts, ou en noaimer de nouveanx. 

D. — Xemoins. 

Art. 129. II n'y a pas lieu h entendre des teraoins sur des faits sans importance. 

Art. 130. La preuve testimoniale n'est pas admise centre le texto formel d^un docu- 
ment fait par les interesses, pour une affaire juridique. 

II PJ'nt 6tre fait exception ii cette r^gle : 

a. Pour demontrer I'incapacite d'agir, I'absence de consentemeut, la fraade, et la vio- 
lence ; 
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5. Ponr remplacer an docnment fait post^riearement pour la m^nie affair^ et qoi a 
6t6 perdu ; 

c. Poar completer des documents post^rieurs qui indiquent que le document primi- 
tif a 6t6 modiiid. 

Art. 131. Le juge apprdcie librement les depositions des tdmoins et le dcgr^ do con- 
fiance qu'elles ui^ritent. 

Art. 132. Sont incapables de ddposer comme t^moins et doivent, en consequence, 
^tre exclus d'ofiice : 

1. Les personnes en 6tat d*imb6cilite on d'ali6uatiou mentale ; 

2. Les personnes ddpourvues des organes ndcessaires ^ I'apprdciation des faits en 
question ou h leur communication ; 

3. Les enfants qui n'ont pas atteint I'dge de 14 ans. 
Doivent 6tre exclus sur la demande de la pai tie adverse : 

1. Les plus proches parents de son adversaire, a savoir : les ascendants, les descen- 
dants, et leurs conjoints ; les frtires et scBurs, beaux-freres et bellcs-aojurs ; 

2. Les personnes condamn^es pour crime. 

Art. 1&. Les eccl6siastiques, les m^decins, et les avocats, procureurs ou avonds, ne 
doivent pas 6tre entendus sur des secrets qui leur out ^t^ conhds en raison de leur fonc- 
tion on de leur vocation. 

Art. 134. Le t^moin qui, sans excuse, n'obtcmp^re pas h I'assignation qui lui est 
&ite, doit 6tre condamn6 an paiement d'une amende disciplinaire et an rembourse- 
ment des frais oausds par sou absence. £n outre nne nouvelle citation pent Stre lancde 
contre lui. 

Art. 135. Celui qui se refuse sans motif Idgal, h d^poser on & prater serment comme 
temoin, doit iudenmiser la partie qui fait la preuve pour le dommage que ce refns lui 
canse. Pour calculer le montaut de ce dommage, le tribunal partira de la prdsomption 
que le t^moignage refns6, aurait <St<S en faveur de celui qui fait la preuve. 

Art. 136. Ne sont pas obliges de d^poser contre une partie et sont, par consequent, 
exceptes des dispositions des articles 134 et 135 : 

1. Les plus procbes parents de cette partie, h, savoir: les ascendants, les descend- 
ants et leurs conjoints ; les fr^res et soeurs, beaux-fr^res et belles-sceurs ; 

2. Les personnes qui compromettraient leur bonnenr ou leurs droits parlenrs propres 
depositions. 

Art. 137. €baque temoin revolt d'avance, sur sa demande, I'indemnite k laqnelle il a 
droit. 

Art. 138. Ponr I'audition des temoins qui demeurent k Tetranger, une demande est 
faite au tribunal etranger competent. 

Tons les antres temoins sont entendus soit par le juge dMnstruction Ini-m^me, soit 
snr I'ordonnance de ce magistrat, par le tribunal competent (celui du domicile du 
temoin). 

Art. 139. L'andition a lien en general dans le lieu oh se fait la procedure prepara- 
toire ou au siege du tribunal requis. 

Les temoins qui pour des motifs graves sont emp^cbes de comparaltre devant le juge, 
penvent 6tre entendus dans leur demeure. 

Le mdme mode est anssi autorise lorsqu'il est plus avantageux ponr Tintelligence 
des depositions que les temoins soient interroges dans le lieu auquel out trait leurs 
depositicms. 

Art. 140. Toutes facilites doivent etre accordees aux parties, lorsque cela est possible, 
pour assister k Taudition des temoins. 

Les parties out le droit dMndiquer d'avance les points snr lesquels elles desirent ob- 
tenir aes explications des temoins, ainsi que de leur faire adresser des questions sub- 
seqnentes ; le juge decide si ces derni^res sont admisHibles ou non. 

Art. 141. Le juge avertit les temoins par lecture de la formule du serment, qn'ils out 
k affirmer leur dire par serment, puis il procMe k leur audition pour cbacnn separe* 
ment et en Tabsence des autres. Nul, sauf le juge ou respectivement le president da 
tribunal, ne pent adresser directement des questions aux temoins. 

Art. 142. Les depositions des temoins sont consignees au proc<^s-verbal dans leur 
tenenr snbstantielle, Ines en leur presence et signees par eux. (Art. dl et suiv.) 

Art. 143. Les temoins pret^ut, sur la demande d'une des parties, le serment suivant, 
one fois Tinterrogatoire termine : 

"J'ai repondn selon la verite aux questions qni m'ont ete posees, et je n'ai rien 
eache de ce qui m'etait connu. Je le jure devant Dieu qui salt tout, aussi vrai que je 
sonbaite que sa gr^ce me soit en aide." 

Lorsqae d'apr^ la religion du temoin, I'efficacite du serment est subordonnee k cer- 
taines formes exterienres, ces formes doivent etre observees. 

Art. 144. Pour les personnes qui appartiennent k une secte religiense d^apr^ les. 
croyances de laqnelle le serment est defendu, il sera remplace par une confirmation 
flolennelle eqnivalente an serment d'apr^ ces m^mes croyances. 

Art. 145. Les employes publics peuvent donner par ecrit leurs depositions, lors- 
qn'elles se basent sur leurs proems- verbaux ou actes ; ils ne sont pas appeies k lea. 
attester par serment. 
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£. — Da serment d6i€r€. 

Art. 146. Celai qni &it la prenve peat, lorsqa'il 8*8^1 de £dts importaats qai sont 
cooteet^ d^f<6rer le serment k 8oo adversaire, s'il a'a paa d^ahatre moyea de preaTe. 
K^anmotoa FiDcalpatioo d'aa crime oa d'an dflit ne peat jamais ^X3^ I'objet d an ser- 
meat. Le serment ne peat non plas 4rre defer^ k ane personoe atteinte de folie, oa 
iaible d'esprit, oa maette, oa qni u*a pas encore accompli sa seizi^me ann^ 

Art. 147. Olni qui fait la prenve ne pent deferer le serment a une tierce-personne, 
mais senlement a sa partie adverse et celle-ci doit prater le serment elle-meme. 

Cepeudant cette regie snbit les exceptions saivantes : 

1. Celni qui fait la preuve pent, a son grre. deierer le serment aa tutear oa aa papille, 
poarva que celni-ci ait la capacite re«|uise pour preter serment ; 

• 2. Quand il s'a^t de corporations, celui qui fait la preuve deiiigne deax chefs de la 
corporation pour preter serment ; 

3. Lorsque plusieurs individus se tronvent impliqn^ dans la m^me affaire, cbacan 
d*eux prete serment vart. 7). Cepeudant le meme serment d'uu seul sufiit dans le cas 
oil par sa position il obli^re les autres. 

Art. 14r'. La partie a qui le serment est defen?, pent, on le preter oa le r^ferer k son 
adversaire ou eutreprendre elle-menie la preuve contraire. 

Si elle ne fait ni I'un ni Tautre, le fait avance par son adversaire est consid€r6 comme 
^tabli. 

Art. 149. La partie qui doit preter un serment (soit defers soit r^f^r^) est entendne 
et assermentee de la meme mauiere que led temoins yskrU 1^5-144). Elle ne pent 
mettre en avant aucun preteste d'iguonince pour ce qui se rapporte k ses propres 
actions, et si elle pretexte d'i^rnorance pour d'antres faits, elle doit en outre jurer 
qu'elle s'est appliqnee i recberv*ber la verite et qu'elle n'a pas connaissance d'aatres 
faits que cenx qu'elle a indiqn^ 

Art. 150. Les faits sur le&qneU, contrairement anx dispositioos de Farticle pr^c^- 
dent la partie asserment^ s'e^t prononcee d'une maniere obscure on detoam^ doivent 
^tre consideres comme avere^ Dans tous les antres cas, la deposition faite sons ser- 
ment doit etre aduiise en droit comme ^taie et la preave contraire e:»t interdite. 

F. — De la preuve eomplexe. ^ 

Art. 151. La preave. faite senlement par des indices, est appr^i^ librement par le 
jnge, tontefois dans les limites des presomptions etablies par la loi. 

Art. 152. Chaqne indice doit etre ^tabli d'apres ks memes r^es que les faits sar 
lesquels la demande on la defense se base directement. 

G. — ^Da serment supple toire et da serment ptu^atoire. 

Art. 153. Lorsqu'nn fait important et conteste ne pent ^tre etabli d'une maniere con- 
vaincant ni par temoins, ni par documents, ni par indices, mais qu'il a acquis poor le 
tribanal un certain degre de vraise mblance, le tribunal lui-meme, mais non pas le 
juge d* instruct ion, pent, soit d'otiioe, soit sur re<|uete de Tune des parties, deferer le 
serment a celni qui fait preuve ou a son adversaire dans le but de suppleer oa d*infir- 
mer la preuve commencee. 

Art. l-"^. Le serment est prete de la m^rae maniere qne le serment d^fen? (art, 148). 

H. — Dispositions generales. 

Aftt. 1.V>. Les denx parties penvent e-^ilenieDt utilizer ton: moyt*n de preuve qui n'a 
pas t^re senlement in«li«[ne. mais reelietnent «ieveK»pj>e diias ies acres. 

Art. l'*6. Lors«|a'uQ moyen de preuve j^v^rit p;»r la fuiite de hi partie adverse, la 
preave «^tferte est ct>n»id»^r»?t? couime ayaut ece fuice. St->ut re^^erveos les peaalites que 
Uri iiiits p«>Qrruient entraiaer. 

II. — Prfxt'/M/'f probu'oim. 
A. — Iutro<laction de la preave. 

Art. 1.'>7. Le ja^e fixe, avant tont. nn j-^nr aTi.|TieI ou jn<:>ii*Au«\'ieI les parties out k 
presenter tons les movrns de preuvc a Tappiii de ieurs prv>[ue:> asa>eri:ioas ou pour corn* 
battre le dire de leur adversaire. 

Tuute De;riiirence sous ce rup{>«3rt eutmiuera Texclnsion des moyens de preavea 
apportes ou e nonces tn>p tard. 

Art. 15rf. Celui qui fait la pn^tive remet an jair^ (art. 110 et lllMes pi^^es Writes 
qui sont en sa possession : quant aux documents qui se tn>uvent entre les mains de la 
partie adverse ou d'un tiers, il les dosiirue d'une mauiere aassi precise que possible et 
ide aa judge d*en ordonner la production. 
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Le jage obtemp^re imm^diatement h cette demande en se r^f^rant aax art. 118 et 
119 et eu indiquant les cons^qnencea da refus. 

Art. 159. La preuve par t^inoins commence par la d^nominati(^n precise des t^moins 
et par Tindication des raits qai doivent 6tre dtablis. 

Art. 160. Celai qui demande nne descente sar les lieax on la nomination d'esperts, 
doit se r^f^rer k ce moyen de preuve et en indiquer Tobjet et le but. 

Art. 161. Celui qui veut d6f6rer le serment b, son adversaire, d^signo les faits qni 
doivent dtre ^tablis par serment aiusi que les persouues qui doivent preter le serment 
(art. 147). 

B, — ^D^bat prdalable. 

Art. 162. Apr^ Texpiration des d^Hais fix^ pour Vintroduction de la prenve, le jugo 
Git« les parties, sous les peines mentionndes aux art. 62 et 166 k comparaltre par devant 
Ini k nn jour fixe pour onvrir le ddbat sur les moyens de preuve produits ou senlement 
annonc6s. 

LorsquMl n'a pas 4t6 fixd de ddlai, raais bien un jonr fixe pour Pintroduction de la preuve 
(art. &0 et 51), le ddbat sur les moyens de preuve produits on senlement annoncds pent, 
selon les oirconstances, avoir lieu le jour mdme ou dtre renvoyd k an autre jour fixe. 

Les tiers qui nient la possession d'une pit'ce qui leur est demandde ou qui refusent de 
s'en dessaisir (art. 119) doivent aussl 6tre cit^ k cette audience sur la demande de ]» 
partie int^ressde. 

Art. 163. An jonr fixe cbaque partie doit se prononcer snr rauthenticitd des docu- 
ments produits par son adversaire ; ce dernier est libre de commencer aussitOt la preuve 
sor les points contests (art. 113-116) ou de se faire fixer un ddlai pour oela. . 

Art. 164. Les parties doivent anssi s^expliquer contradictoirement au Jour fixe sur 
lee points snr lesqnels elles sont en d^accord quant k Piraportance des faits pour lesquels 
la preuve est demandde ou quant k radmissibilitd des moyens de preuve indiquds. 

Qaant k la personne des tdmoins, il faut produire non-seulement les motifs de lenr 
incapacity, mais encore dnoncer toutes les oirconstances qui peuvent infirmer la confiance 
en leur t6moiffnage et si cela est ndcessaire, eu fournir immddiatement la preuve ou du 
moios demander un ddlai pour la faire. 

Celui qui fait la preuve pent renoncer aux tdmoins reprocbds et les remplacer par 
d'aatres, s'il prouve qu'il a 6t6 dans I'impossibilitd de les designer plus t6t. 

Art. 165. En gdndral, celui qui a perdu un moyen de preuve d^^k invoqud, pent 
encore, k ce moment de la procedure, le remplacer par nn autre et faire valoir avant la 
fin de la proc^ure pr6paratoire, les moyens de preuve que, d'apr^s son assertion con- 
firmee par serment, il n^a ddconverts qu'apr^ I'expiration du temps fixd pour Tintro- 
dnction de la preuve. 

Art. 166. Celui qui ne signale pas eu temps opportun, conformdment k Particle pre- 
cedent, les vices de forme de la preuve produite ou olferte par son adversaire, ne pent 
plus faire etat plus tard des dits vices. 

C. — ^Admissiou de la preuve. 

Art. 167. Les juge designe, en indiquant ses motifs, les moyens de preuve qu'il estime 
admissibles, ainsi que ceux qu'il croit devoir repousser. 

Les moyens de preuve admis sont immddiatemeut consiguds au proc^- verbal d'apr<^s 
les prescriptions des articles 106-150. 

Cependant le serment ne pent 6tre prdte par nne partie pendant la procedure prdpa- 
ratoire que dans le cas oh il n'y a de contestation, ni sur legitimite de ce moyen de preuve 
en Roi, ni sur la personne de celui k qui le serment est defdre. 

D. — ^Preuve k futur. 

Art. 168. Le juge d'instruction pent, sur la demande de Pune des parties, faire ap- 

Eeler des temoins ou des experts k tout instant de la procedure on ordonuer une vue de 
enx pour prevenir la perte d'un moyen de preuve. II ne doit pas y avoir de delibera- 
tion intermediaire sur radmissibilite de la preuve, ni sur les moyens de preuve iuvoques. 
£n revanche, sont rdservees les exceptions que celui qui fait la preuve pourrait pre- 
senter pour la procedure preparatoire ordinaire. On devra du reste suivre, autant que 
possible, dans radmission de la preuve, les prescriptions contennes dans les articles qui 
precedent. 

Art. 169. Celui qni veut faire une preuve k futur dans nn proems qui n'est pas encore 
pendant, ou pour lequel un juge d'instruction n'a pas encore ete designe, doit presenter 
une demande k cet efiet k Pantorite judiciaire competente du canton. 

CuAPiTiiE III.— Fin de la procedure preparatoire. 

Art. 170. Le juge doit declarer la procedure preparatoire close aussit6t que le but d& 
cette procedure est atteiut et transmettre tons les proc^s-verbaux et actes au president 
da tribunal. 
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Art. 171. Le Tribunal f6d^ral statue snr les r^olamatioDS relatives aux mesnres prises 
par le juge d'instrnctiou. Ces riSclaQiations n'ont pas d'effet suspeosif et doivent, dans 
la r^gle, dtre pr^seut^es et trait^es seulement au commeucement de la proc^ore finale 
(art. 172 et suiv.). 

TiTRE III.— Proc^durb principalk. 

Art. 172. Les proems- verbaux et les actes dresses par le juge d'instr action serveut de 
base pour la procedure priucipale. 

Art. 173. Une partie est foud6e h r^clamer le complement ou la rectification de oes 
actes: 

1. Par de nouveaux raoyeos de prenve, si elle atteste par serment qu'elle ne les a d^ 
couverts qn'apr^s la cl6ture de la procedure pr^paratoire (art. 165); 

2. Par des moyeus de ^renve dout le juge d'iustructiou a rejet6 Fadmisaion sans 
motifs suffisaQts ; 

3. Par la rectification de fautes commises par le juge d^nstruotion dans I'admission 
de la preuve ; 

4. Par Pannulation de prenves inadmissibles an point de vne de la forme et que le 
jage dHnstrnction avait fait insurer au proc^s-vcrbal nialgr^ une opposition fondde ; 

5. Par Taunnlation d'ordonnances qui auraient ^t^ rendnes dans la proc^dore pr6- 
paratoire an prejudice de la partie int^res6<Se et sans motifs snffisants. 

Art. 174. Une requite de cette nature doit 6tre pr€sent6e au pr^ideut dn Tribunal 
federal dans la quinzaine h dater du Jour oti la procedure a 6t6 d^lar^e close, et anssi- 
iAt que possible, sMl s'agit de pr^enter des moyens de preuve d^cou verts post^rienre- 
ment (art. 173, chiffre 1). Les moyens de preuve dont il s'agit dans ce cas, doivent 
^tre joints k la requite, ou si cela n^est pas possible, tout au moins indiquds (arts. 158, 
160). 

Art. 175. Le pr^ident du tribunal communique la requite h la partie adverse, et loi 
^xe an ddlai pour faire la preuve coutraire, s'il y a lieu. 

Art. 176. Lorsque la reclamation d'une partie porte siir le proc^-verbal de descente 
8ur les lienx ou sur ce quMl n'y a pas eu de descente sur les lieux, le president du tri- 
bunal pent deidguer un ou deux autres juges pour op6rer une descente snr les lienx 
.(art. 121 et suivants) ou bien, selou les circonstances, ordonner que le ddbat final ait 
lien sur place, (art. 18, 6, de la loi sur Torganisation judiciaire feddrale). 

Art. 177. II doit 6tre fait droit, h moins d'obstacles tout particaliers, k tout<e requdte 
tendant k ce que le president du tribunal nomme des experts et les fasse paraltre dans 
la procedure finale, ou k ce qu41 cite des tdmoins qui n'auraient pas 6t^ entendus on 
qui ne Tanraient 6X4 que d'une mani^re defectueuse. 

Lee temoiue qui, pour un motif quelconque, ne peuvent se presenter devant le Tribu- 
nal federal, doivent 6tre interroges par le tribunal du lieu de leur domicile ; cet inter- 
rogatoire est ordonne piovisoiremeut par le pre8ident du Tribunal federal. 

Art. 178. Les demaudes et requites tendant k faire completer ou rectifier la pro- 
cedure preparatoire, ainsi que les contestations sur la prestation d'nn serment detereon 
refere (art. 162) doivent ^tre edairaies avant tout dans la procedure finale et videes 
par un jugenient motive, les deux parties entendnes. 

Art. 179. Les preuves appt)rtees subsequemment et que le tribunal declare admissi- 
bleSf sout pro<lnite« de suite, si celn est possible. Dans le cbs d'une declaration con- 
trairts les teinoins ou lew oxptTts cites, doiveut 6tre immediatemeut renvoye**. 

Akt. 180. II e«t eusuite pi*ocede ^ la discussion juridique de Taffaire litigieuse, dans 
toute son eU'udue. 

Dans ce but la parole est accordee deux fois h cbacnne des parties. 

Art. 181. La deiilH5ration ainsi que la votation du tribunal est publique. 

Akt. 182. Le president invite i\ leur tour les membres du tribunal k pre^jenter leur 
opinion. Le president parle le dernier. 

line fois cette privousultatiou termiuee, cbaque membre pent demander librement 
la pamle. 

Iai vote a lion i^ mains IcvtVs ; si les voix sent egales, le president departage. 

Aht. IKt. 11 est vot<^ separement sur cbaque point litigieux. 

1^»'H questions doivent Hve iH>8ee8 de telle sorte que la premiere presentee soit tou- 
Jourscelle par laqueUe la suivaute est eliminee ou prepaiv^ La question priucipale 
doit aus«i ^»trt» jugee avnut les |>oints acce^nsoires, 

AuT. 184. L'an^t doit ^trt» ivndu sous une forme conditionnelle, si Tissue dn proc^ 
depend de la prtM^tation du serment suppietoire ou purgatoire ; Tarrdt doit determiner 
dans ce can, onelle sera la conju^t^uenoe cle la prestation ou de la non-prestation du ser- 
uieut, taut )\ IVgaitl des point^s priueipaux qu ;\ legani des points accessoires. 

Apres la prestation du serment ou le refus de le nret4»r, le tribunal lui-m6me ou le 
juge eoiunus jKnir r«»eev«»ir le serment, attestera qu'il a ete ou qu'il n'a pas ete prSte, et 
pntnoneeru }h>us une tornu* nbsolue le jiigenient qui nVtait que conditionnel. 

Aur. lN*». LVxpeditiou du ju^Muent tloit conteuir: 

1. l«a de.Nighatum du tiibuual, ties juijes pn^senls ainsi que des parties 
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2. Les points de fait lea plos essentiels, et les demandes des parties d'ane mani^re 



somraaire ; 



3. Les motifs de Varr^t ; 

4. L'arr^t lni-m6me ; 

5. La signature du pr^ident et da greffier avec Vindication du lien et da temps oh 
FaiT^t a ^t^ rendu et V apposition da scean da tribunal ; 

Art. 186. Le jugement est prononc6 oralement ; uue exp^ition 6crite en est remise 
aux parties ; 
Le jugement acquiert forces de chose jug^e d^s le moment oh il a ^t^ prononc6 ; 

TiTRE IV. — De l^ex^cution. 

Art. 187. Le d<^blteur est poursnivi conform<Sment aux lois du canton dans lequel il 
babite, lorsque le jugement le condamne k payer une oertaine somme on & fournir une 
caution. Si le d^biteur s'est r^fugi^ k I'^tranger, s'il est absent ou inconnu, sou patri- 
moine devra 6tre imm^diatement saisi par le juge du lieu, sur la demande de la partie 
int^ress^e. et venda k Tench^re jusqn' h concurrence de la somme r^lam^e. La saisie 
devra aussi avoir lieu lorsque le d^biteur present ne pale pas apr^ poursult ou dis- 
simule Texistenoe de ce patrimoine. 

Art. 188. La partie condamnde k livrer certains objets tels que de Targent ou h faire 
certains actes aura un ddlai qui ne pourra excdder un mois pour ex^uter le jugement ; 
ce ddlai lui sera iixd, sur la demande de la partie intdressde, par le gouveruement oii 
eUe a son domicile, ou par celui du lieu oil se trouve Pobjet litigieuz. 

Art. 189. La partie coudamude qui ne se soumettra pas k cette mesure, sera ren- 
xoy6e devant le tribunal de son domicile pour 6tre puuie pour ddsobdissance et Texd- 
cation du jugement aura lieu k ses frais par le gouveruement cantonal. 

Si les olnets k livrer u'existent plus ou si I'exdcution du jugement ne peat plus avoir 
lien pour d'autres motifs, le patrimoine de la partie condamn^ sera saisi jusque'^ oon- 
curreuce de la somme udcessaire pour garantir les intdrdts de la partie adverse; les 
actee seront remis k cette derni^re pour qu'elle puisse demauder au Tribonal f6ddral de 
convertir en une somme d'argent la prestation ordounde. 

Art. 190. Aucune autoritd ne doit entraver Pexdcution ni prolonger un d^i, si ce 
n'est pas ordre du Tribunal f6ddral, ou de son president, ainsi quMl est dit aux articles 
196 et 198, ou bien lorsqu'il ressort dvidemment d'une preuve ecrite, que Fexdcution a 
d^j^ eu lieu. 

Art. 191. Les reclamations sur Pexdcution ddfectueuse des jugements du Tribunal £6- 
dSrtA, sont adressdes an Conseil f^dral qui prend les mesures udcessaires. 

Le Conseil f^ddral pent auasi surveiller d'otiice ^execution de ces jugements. 

TiTRE V. — A.— De la r^:vi8Ion. 

Art. 192. La revision d'un jugement civil rendu par le Tribunal fdddral est admissi- 
ble dans les cas suivants : 

1. En cas d'annulation. 11 y a annulation : 

a. Lorsque les prescriptions do la loi snr I'organisation judiciaire f6ddrale n'ont pas 
^td suivies dans la composition du tribunal ; 

b. Lorhqne les dispositions d< s articles 2, 4 et 181 de la prdsente loi sur la procedure 
civile n'oiit pas 6t6 observdes ; 

c. Lorsque le tribunal n'a pasapprdcie ou n'a apprdcid que d^uue maui^re erronde des 
faits importants ooiitenusdans les proces-vcrbaux ; 

d. Lorsqu'il n^a pasdtd statad sur certains points de la demande ou de la reconven- 
tion. 

2. Lorsque le rdclamant trouve des moyens de preuves concluant^ dout la production 
loi aviiit 6t6 impossible dans la procdilure prdcddcnte. 

3. S'il est prouvd par la voie d'un p^oc^s pdual qu'uo jage qui a prispartau jugement 
dtait corrompu, ou que la partie adverse de I'appelant, ou un iuaividu agissant en sa 
faveu'*, a commis un crime ou ddlit pour obtenir le jugement eu question. 

Art. 193. La demande en revision doit 6rre prdsentde devaut le tribunal, sous peine 
de ddcbdauce, dans nu d«51ai d'uu mois i\ dater de la reception de I'expddition dcrite du 
jugement pour les cas prevus {\ I'art. 192, cbitfre 1, et pvuir les autres cas, dans un dolai 
de trois mois k dater de la ddcouverte du motif de revisions. 

Art. 194. Aprds un ddlai de cinq ans, la revision d'un jugement ne pent plus 6tre 
demaudee que pour les cas prdvus k I'article 192, chiffre 3. 

Unddbat oral a lieu sur I'Hdmissibilitd de la demande en revision devant le tribunal 
qui a rendu le jugement. |Si la demande en revision est adinise, le requdraut ii un ddlai 
de trois mois pour introduire Fa demande en revision du precedent jugement et en resti- 
tution contre les suites du dit jugemeut. 

Art. 196. La demande eu revision ne suspend point Uexdcution du jugement attaqud^ 
^moius que le tribunal n'eu ait ordonnd autremeut en admettauti Va t^\\i^\Q\i. 
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B. — De l*interpr6tation du jcgemknt. 

Art. 197. Le tribunal doit, sar la demande d'nue partie, ordonner rinterpr^tation on 
la reotifioation da jagement dont les dispositions seraient obscures, incompletes, a deax 
sens on contradictoires, on qui contiendraient des fautes de redaction oU de calcnl. 

Art. 198. Une demande semblable doit 6tre communiqude k la partie adverse et on 
d^lai lui est accordd pour r^pondre, a d^faut de quoi elle [sera considdrde comme con- 
sen tan te. 

Ensuite la tribunal statue, dans la rdgle, sur la base de cette communication de 
pieces. 

En tout cas, il n'y a pas lien h un d6bat oral. 

Dans ces occasions, le pr^ident du tribunal pent, provisoiremeut, par ^crit, suspendre 
I'ex^cution du jugement. 

TiTRE VI. — Mesures provision nelles. 

Art. 199. Les mesures provisionnelles out pour but : 

a. De protdger une possession menac^e ; 

h. IVemp6cher qn'il soit apport^d des changements h Fobjet litigeux; 

c. Pour dcarter un domma^e difficile h, rdparer, qui menace le requ^rant. 

Les mesures provisionnelles sont ordonn6es par le juge d'instmction pendant la 
procedure pr^paratoire, on par le Tribunal f6d<5ral avant on apr^ la procedure 
pr^paratoire et lorsque le tribunal n'est pas r6uni, par son pr^ident. 

Art. 200. Les mesures provisionnelles n^ont pour but que de maintenir I'^tat des 
cboses existant et ne doivent pas par consequent aller au-de1^ de ce qu'exige strictement 
ce but. 

Le requ<^rant doit ^tre tenu de fournir des sftret^ pour le dommage qui pourrait 
r^sulter des mesures provisionnelles, pour celui contre qui elles doivent Mre pnses. 

Art. 201. Lorsqu^l n^y a pas p<5ril en la demeure, les mesures provisionnelles ne 
doivent pas dtre ordonn^es avant que celui contre qui elles sont dirig^s ait pa se 
prononcer h leur ^gard. 

Art. 202. Les mesures provisionnelles ne doivent pas avoir d'influence sur la decision 
du proc^ m6me et ne doivent pas modifier la position juridique des parties. Elles 
peuvent en tout ^tat de cause dtre annuldes ou modifides s'U u'y a plus de danger, on 
si les circonstances sont diffdrentes. 

Les mesures provisoires prises par le juge d^nstrnction ou par le president da 
tribunal, doivent dtre soumises h, la premiere occasion h ^approbation du tribunal; 
cependant le tribunal ne sera pas r6uni extraordinairement dans ce but. 

Art. 203. Le Conseil f<Sd6ral est charg6 de Pexdcution de la pr6sente loi. 

I|*A$SEMBL£e F^D^RALE SUISSE, 

Vu le projet de loi pr^sent^ par le Conseil f6d6ral sur la procedure k snivre par devant 
le Tribunal f6ddral pour les contestations de droit civil, 

arr£te: 

Art. 1. Le projet est adopt<5, pour le moment, dans son entier comme loi provisoire,' 
Art. 2. Ce projet ne sera adopts d^finitivement qu'apr^s avoir 6t6 soumis avant deax 
ans expir<Ss ^ une discussion detaill<$e dans les deux Couseils. 
Ainsi ddcr^te par le Conseil national suisse. 
Berne, le 20 uovembre 1850. 
Le Pr^ident. 

Dr. kern. 
Le Secretaire, 

SCHIESS. 
Ainsi d6cv6i6 par le Conseil des J^tats suisse. 
Berne, le 22 uovembre 1850. 
Le President, 

J. RUTTIMANN. 
Le Secr^tairef 

N. VON MOOS. 

LE CONSEIL F:6d6rAL SUISSE, 

Vu le ddcret pris les 20 et 22 uovembre 1850, par I'Asserabl^^e f^d^rale concemant le 
projet de loi qui lui a 6t6 pr<Ssentd, sur la procMure ^ suivre par devant le Tribunal 
federal pour les contestations de droit civil, d6cret con^u comme suit: 

Art. 1. Le projet est adopts, pour le moment, daus son entier comme loi provisoire; 

Art. 2. Ce projet ne sera adopts dc^tinitivemeut qu'apr^s avoir 6t6 soumis avant deox 
ans expires ii une discussion d<5taill<$e dans les deux Couseils; 
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ARRl^rE : 

Ln pr^^ente loi 8ur la procedure h, saivre par devaut le Tribunal fi^d^ral pour les 
C(»Dt«'stations de droit civil sera conimuniqu6e si tons les gouveruemeuts cautooaux 
pour otre publi^e par le d<5p6t qui en sera fait dans les communes, et sera ius6r6e daus 
la Feuille f^d^rale et dans Ih Kecueil officiel des lois do la Confederation. 

Berne, le 2S novembre 1850. 

An nom du Conseil f<6d<^ral Suisse : 

IjC President de la Confed^'ation, 

H. DRUEY. 
Le Chancelier de la Confederation , 

SCHIESS. 
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[Inclosure 4 n No 1T7 ] 
LoifMrale aur V organisation judiciaire f^4rale (du 27 juin 1874). 

L'ASSEMBLtE F]6d£rALE DE LA CONFEDERATION SUISSE, 

En execution des articles 108 k 114 de la Constitution fdd^rale da 29 mai 1874 et en 
moditication de la loi fdddrale du 5 juin 1849, sur la matiefe ; 
Va le message du Conseil fdd^ral du 23 mai 1874, 

ARRfiTE : 

I.— DISPOSITIONS GfiNfiRALES. 

Art. l*^ Le Tribunal fSd^ral se compose de neuf membres et dCautant de suppUants, 
Art. 2. Les membres et les suppliants du Tribunal f6ddral sont nommds par TAssem- 
bl^e f<^l6rale, qui aura ^gard k ce que les trcis langues nationales y soient re'pr^ent^es 
(art. 107 de la Constitution ffSd^rale). 

Art. 3. Peut 6tre uomm^ au Tribunal f6d^ral tout citoyen Suisse Eligible an Conseil 
natioual. 

Les membres de rA88embl<5e f(6d6rale et du Conseil f6d^ral et les fonctionnaires nom- 
ni^ par ces autorit<^ ne peuvent en mdmd temps faire partie du Tribunal fdd^rale 
(art. 108 de la Constitution f^d^rale). 

Art. 4. Les membres du Tribunal fSderale ne peuvent, pendant la dar<^e de leurs 
fonctious, rev6tir aucun autre emploi, soil au service de la Confederation, soit dans un 
Canton, ni suivre d'autre carriiire on exercer de profession, (art. 108 de la Constitu- 
tion f6derale). 

En consequence ils ne peuvent remplir les fonctions de directeur on de membra du 
conseil d^aduiinistration d'une soci^td qui a pour but uu ben6tice. 

Art. 5. Les parents on allies en ligne ascendante on descendante a I'infini, ou en 
ligne coUat^rale jusqu'au degre de cousin germain inclusivement, aiusi que les maris 
de scBurs, no peuvent etre ensemble membres ou suppldants du Tribunal federal. 

Deux persounes qui se trouvent dans Pun des cas d'incompatibilite pr^vus dans le 
present article ne peuvent non plus fonctionner ensemble prtis le tribunal federal ou 
Tune de ses sections, soit comme jnge, soit comme greffler, soit comme juge d'instruc- 
tion on comme ofiicicr du minist^re public. 

Le fonctionnaire judiciaire qui, en contractant mariage, donne lieu ^ an cas dMncom- 
patibilit^ avec un autre fonctionnaire judiciaire, se ddmet, par cefait. de ses fouctions. 
Art. 6. La dur6e des fonctions des membres et des suppliants du Tribunal federal est 
fix^e h six ana. 

La premiere nomination aura lieu immediatement apr^s Tentr^e en vigueur de la 
pr^sente loi et de I'arrdte federal prdvu k Part. 11. 

Les mefubres qui font vacance dans IMntervalle des six ans sont remplac<Ss ^ la pre- 
miere session de PAssembl^e federate pour le rest« de la durde de leurs fonctions. 

Art. 7. Le Pr^den^ et le Vice-President dn Tribunal f<6derale scat nommds par PAs- 
lemblde f6derale, pour deux ans, parmi les membres du corps. 

LoTsque le Pr<Ssident et le Vice-President sont empdcb^s de singer, ils sont remplacds 
pikT le membre du Tribunal federal premier 61u. 

Art. 8. Le Tribunal federal nomme deux greffiers^ dont Pun de la Suisse allemande 
«t I'aatre de la Suisse roniande. Tons deux doiveut savoir Pallemand et le fran^ais. 
L'an des deux an moois doit counaltre la langue italienne, les nominations se font aa 
fccrntiu secret, i)oar la durde de six ans. 

Les greffiers tiennent le prut03ole du Tribunal fdddral et de ses sections. Le Tribu- 
liil federal deaigne d'ailleurs k chacnn des grefiiers ses attributions. Lorsqn'un greffier 
^temp^he de fouctionuer, le President lui ddsigne un remplayant. 
Abt. 9. Dans leslimitesdu credit qui lui est assigue pour cela, le Tt\b\)iixB\ i<^^<^\'dX 

H. Rep. 134 4 
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nomme le personDel de choDcellerie dont il a besoin et les haissiers n^cessaires poar son 
service. 

Art. 10. Poor pror^er h nne dlectioD, ainsi qne pour prendre tonte decision dans les 
causes de droit civil et de droit public placees duns le competence da Tribunal f(6dcral, 
Iskmresence de sept membre* am moinB est necessaire. 

tour toutes ce« d^isions. le uombre des membres, y compris le Prudent, doit fitre 
impair. Le President prend part s^ la delil>erationet ^la votation. 

Art. 11. Le siege dn Tribunal federal et de sa cbancellerie sera d6signe par un ^• 
T^t6 federal special. 

La ville qui aura ^t^ designee pour le siej^e du Tribunal foumira gratuitement, en 
quelque temps qne ce soit. meublera et eutretiendra les locaux n^essaires pour les 
audiences du Tribunal federal et de ses sections, pour sa cbancellerie et pour ses ar- 
cbives. Les dispositions qui auront etc pnses dans ce but seront soumises L Fapproba- 
tion dn Conseil f^l^ral. 

Art. 12. Les membres du Tribunal federal et les greffiers sont tenus de demeurer aa 
si^ge du Tribunal. 

Les dispositions de la loi fetlerale da 23 deceoibre 1851 (III. 33)sur les garanties 
politiqnes et de police (art. 1 et 6), conceruant les rapports personnels des membres dn 
Conseil f^d^^ral et du cbancelior, sout applicable^ aux membres du Tribunal fdd^ral et 
aux grefiiers. 

Art. 13. Les dispositions des art. 3 (alin<5a 2), 4 et 12 ne sont pas applicables aux 
8uppl<Sants du Tribunal iVnleral. 

Art. 14. Les membres du Tribunal f^d^ral re^oivent on traitement de ft. 10,000, le 
Pr^ident nn traitement de fr. 11,000 et les ereffiers un traitement de fr. 6-8,000. Lea 
snppl<Sants et les autres fonctiounaires judiciaires recevront des jetons de presence 
dont le montant sera fixe par nn arrets ^p<^cial. 

Art. 15. Pour autant que les afiaires le {lenuettent, le Tribunal federal peat nne on 
deux fois par an onlonner des tiicances, pendant lesqnelles tous ses membres, sanf le 
President on le Vice-President, pourrout quitter le siej^e du tribunal. La dur6e de 
ces vacances ne ponrra cei>en()ant d^passtr quatre semaines par a ir^*. 

£n outre, et loryqn'il existe des motifs suffis;iut«, le Tribunal federal pent accorder 
an conge' a Fun de ses membres on aux greffiers. 

Art. 16. n est interdit a un membre on suppleant du Tribunal federal de fanctionner 
oomme juge : 

1° Dans toute cause oil lui-meme, sa femme, sa fiancee, ses parents on alli<^ en ligne 
directe a riutini eten lignecollat<^rale jusqu^iu degre de cousin germain inclusivement, 
on le mari de la S4eur de sa femme. a un interet direct on indirect; 

2^ Dans la cause d'une personne dont il est le tuteur on curateur ; 

3^ Dans les aflfaires oil il a d<^ja procede <^tant dans I'exercice d'autres fonctions, soit 
comme membre d*une autorite administrative on judiciaire de la Confederation oa 
d*nn Canton, soit comme fouctionnaire judiciaire. soit comme arbitre, soit comme fond^ 
de ponvoir on agent d'une parti, soit comme exi>ert on comme temoin ; 

4"^ Dans la cause d^une personne morale i\ l^qnelle il appartient. dans celle oil sob 
Canton d'origiue on sa commune apparalt comme partie an proces et dans les recours 
qui sont formes contre les antorit^s legislatives on contre le Gonvemement de son 
Canton. 

Si un juge on snppieant du Tribunal fe*ieral se trouve dans Tun des cas prevns par 
le present article, il doit en avertir en temps utile le President du Tribunal federal oa 
de la section competente. 

Art. 17. Tont juge on suppleant du Tribunal federal peal Stre recuse'^ par les parties, 
on peut demander lui-memc sa r^cu^ation: 

1^ SMI se trouve avec Tune des parties dans uu rapport qui donne naissance k une 
inimitie on Sk une dependance particnli^re ; 

2P SMI a exprime, depuis que le proces est pendant devant le Tribunal federal, sod 
opinion sur le cas sonmis an Tribunal. 

Les demandes en i-ecu.sation, quV^lles soient presentees par an juge ou par les par- 
ties, doivent etre remises en temps utile an President dn Tribunal federal. ou k son 
rempla^ant. Si la demande emane d'nne des parties, le President la communique an 
membre que cela concerne, aiusi qu'a la partie adverse, en les invitant a y repondre. 
Dans les cas con testes, le Tribunal prononce sur la demande en recusation. 

Art. 18. Le Tribunal federal ne pent ^tre recuse en corps. 

Si, dans un cas special, le nombre des membres et des snppieants dont la recasation 
est proposee est tel qu'aucune operation validc ne puivsse avoir lieu, le President dn 
Tribunal federal tirera an sort, parmi les Presidents des Tribunaux supremes des Can- 
tons, le nombre necessaire de supple'ants extraordinaires pour prononcer sor la demande 
en recusation et m^me, le cas echeant sur Paffaire au fond. 

Art. 19. Avant d*entrer en fonctions, les fonctionnaires judiciaires federanx doivent 
prfeter serment de remplir fidMement leur devoir. 

Le Tribunal federal est assermente par TAssembiee federale ; les membres et les sup— 
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3 qni DO sont pas presents h cette solennit^ prdtent serment h la premiere aa- 

k laquelle ils assiileDt. 

greffiers et leur substitute les juj^es d'instruction et Icurs greffiera sont asser- 

I par le Pr^sideut du Tribnuul f<6ddral ou par I'uu des meuibres cuinniis par lui k 

ft, Les officiers du uiinist^re jiublic federal prtHeut senueut eutre les mains du 

1 f^d^ral. 

t cliaque fois dress^ proems- verbal de rassermentation. 

r les fouctioDuaires judiciaires auxquels leurs couvictions d<SfeiideQt de prater ce 

)tf une promesse soleDuelle peut en teuir lien. 

. 20. Les deliberations et les votations du Tribunal federal et de ses sections sont 

ues. 

e disposition n^est pas applicable aux deliberations des jures et de la chanibre 

sation. 

. 21. Les Pr^idents du Tribunal federal et de ses di verses sections resolvent les 

adressees ^ ces autorites et ti^nent un protocole de leur entree et des disposi- 
irises par eux. 

. 22. Le President organise les audiences du Tribunal snivant que les affaires 
>nt et prend dans ce but les mesures necessaires. II dirige les debats et veille au 
en de la tranquillite et de Tordre. II )»eut faire sirtir de la salle des Heances et, 
K)in, faire d6tenir pendant 24 heures au plus les personnes qui re^istent li ses 

• 

. 23. Le President surveille dans raccomplissemeut de leur devoir les juges dMn- 

ion, les greffiers et les employes inferiears. 

. 24. Cbaque anuee le Tribunal federal adresse tk Tassenibiee federale uu rapport 

stancie sur toutes les brancbes de radmiuistration de la justice icdorale. 

. 25. Les autorites et les fonctionnaires etablis pour radmiuistration de la justice 

le accomplissent tous les acres de leur competence dans toute Terendue de la Con- 

tion, sans avoir besoin du consentemeut prealable des autorites du Canton ou ils 

lent. 

autorites cantonales doivent, cbacune dans leur ressort, faire droit aux requisi- 

|ue les fonctionnaires judiciaires federaux leur adresseut dans Piuter^t de Tad- 

tratiou de la justice. 

. 26. Le Conseil federal fait les avances necessaires h la caisse du Tribunal. La 

3llerie du Tribunal tient un conipte exact des recettes et des depeuses. 

II.— ADMINISTRATION DE LA JUSTICE CIVILE. 

. 27. Le Tribunal federal connait de differends de droit civil: 

utre la Confederation et un ou plusieurs Cantona; 

ntre des corporations ou des particaliers conime demandeurs et la Confederation 

Q defenderesse, pour autaut que le litige atteiut uue valeur en capital de 3,000 

an moins; 
ntre Cantons ; 
ntre des Cantons d'une part et des corporations ou des particuliers d'autre part, 

le litige atteiut une valeur en capital de 3.000 francs au moins, et que Tuue des 
s le requiert. 

oniiait de plus des differends concernant le heimathlosat, d'apr^s la loi du 3 de- 
e 1850 (II. 130), aiusi que des contestations qui surgissent eutre communes de 
nts Cautons, touchaut le droit de cit6 (art. 110 de la Constitution federale). 
. 28. Le Tribunal federal connait en outre de toutes les causes que la legislation 
le place dans la competence du Tribunal federal par des lois speciales (art. 114 de 
istitntion federale). 

Tribunal federal counnalt notarament, en vertu des lois federates existantes : 
fs contestations en mat'ihre ^^expropriations pour la construction des cbemins de 
d^autres travaux d*utilite publiqne, auxquels TAssembie^) federale declare que la 
erale du 1**" mai 1850 (I. 319) est applicable, et d*apr^s les dispositions de cette 
nsi qne de celle du 18 juillet 1857 ; 

k?s dirorces de mariages mixtes^ en application de la loi federale da 3 fevrier 1862 
129); 

)e toutes les contestations de droit prive eutre la Confederation et une Compofjnie 
nins defer J en execution de I'article 39 de la loi federale du 23 decembre 1872 (XI. 

les cbemins de fer, et specialement des actions en dommages et inter^.ts prevues 
rticles 14, 19, 24 et 33 de la elite loi ; 

)es actions en dommages et interdts des administrations de vhemins defer coutre des 
uliers, dans les cas prevus h I'art. 15, alinea 2, de la dite loi ; 

)es actions en dommages et interdts des administrations dr chemins defer entre elles, 
les cas prevus h Fart. 30, alinea 3, de la dite loi ; 

3e toutes les contestations qui surgissent ^ I'occasion de la liquidation forcc'e de 
^nies de chemins de fer^ en execution de la loi federale du 24 juin 1874 sur la ma- 
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Art. 29. Dans \en causes oa il s'agira de rapplication des 1^ f^6rales par les tribn- 
Danx cuTitoiiatix, et lorscjiie Tolijeci dii liti«;e sera d'nne valeor d'au moins fr. 3000, oq 
Don HtiM-ejn ible d'estitnatioo, chaqne partie a le droit de recoarir au Tribunal f<6ildral 
ponr olitc!iir la rdforrae du jugeuieiit aa fund renda par la demi^re iustance judiciatre 
cantonaie. 

La vuleur en capital est determine par la somme en litige devant la derni^re instance 
cantouale. 

Le» parties pen vent con venir qne dans ces canse? le jnpenient an fond d'une premiere 
instance cantouale sera soumis directemeut au Tribnual f<5d<5ral sans recourir k la 
secoiule instance cantonaie. 

Art. 30. Pour ce recours, il est accord^ un d^ai p^remptoire de 20 joura d^s la com- 
mnnication dn jugeniect contre leqnel il est dirigd. La partie qni voudra en faire 
nsage doit le declarer dans le nienie delai au si^ge da tribuual cantonal qui a rendu le 
jugenieut dont est recours. Dans ce cas, le tribunal cantonal en question devra adr«»- 
ser au Pr<^>ideut dn Tribunal f^d<^ral, dans un d^lai de 14 jours h partir de celui oil 
cette d<^claration est intervenue, le jnoremeut et les actes des parties. 

Apres avoir re^u les actes, le President du Tribunal f«§<l^ral fixe le jour oh I'affaire 
eera port<^e devant le Tribunal fdddral eteu infornie les parties. 

Les parties ont le droit de couiparaltre au jour fixd devant le Tribunal f6d6ra\ et de 
platder leur cause oralenient on de la faire plaider par des fond6s de pouvoirs. 

Le Tribunal fed<^ral devra baser son jugeiueut sur Tetat des faits tel qu'il aura ^t6 
^tabli par les tribunaux cantonanx. Cependant lorsque devant les instances canto- 
nales la preuve de faits contest^^s de nature h exercer une influence prdpoud6rante sur 
le jugeujeut h rendre n'aurait pas 6t6 adniise, le Tribunal federal pourra faire conipl<5tcr 
les actes du dossier par Tinstance qui a reudu ce jugeraent et statuer ensuite, detiuitive- 
ment, sans une nouvelle audition des parties. 

Art. 31. Le Tribunal federal est tenu de juger, outre les causes prdvues aux articles 
27 ^ 29 : 

1*» cell<8 que la Consiiiution on la le^inlaiioM d^in Canton placent d'avance dans la 
com p<''te lice du Tribunal f^d^ral. De pareilles dispositions ne sont valables que uioyen- 
Dant la ratification de TAsseniblde fdd<?rale ; 

2*» celles qui sont portds devant lui par conrention des parties et dont Tobjet att-cint 
nne valeur en capital de 3000 francs au moins (art. Ill de la Coustitutiou federale). 

III.— ADMINISTRATION DE LA JUSTICE PENALE. 

Art. 32. Le Tribunal assists du Jury, lequel statue sur les faits, connalt en matiere 
p^nale : 

\9 des cas de haute trahison envers la Confederation, de rcvolte on de violence contre 
les autorit^s f6d6rales ; 

29 des crimes et des dibits contre le droit des gens ; 

3» des crimes et des d<^lits politiqnes qui sont la cause on la suite de troubles par 
lesqnels uue intervention f6<l<5rale arui<5e est occasioude ; 

4*^ des faits relevds h la cbarge de fonctionnaires nouim^cs par une antorit^ federale, 
qnand cette autorit<5 en sai^it le Tribunal f^d^ral (art. 112 de la Constitution f^d^rale). 

LcH dispositions alt^rieures concernant la competence des assises federale^ sont ren- 
fermees aux articles 73 h 77 du Code p6nal f(5d6ral du 4 fdvrier, 1853 (111. 3:i5). 

Art. 33. Le tribuual federal est oblig^ de statuer aussi sur d'autres cas que ceux men- 
tionn^s :\ Tart. 32, si la Constitution ou la legislation d'un Canton les fait reutrer dans 
la conn»etence de ce Tribunal et si TAssemblde fddcrale y a consent!. 

Art. 34. Pour radmiuistration de la justice p^uale, le Tribunal federal se divise: en 
Cbambre d'accusation, en Cbauibre criminelle et en Tribunal de cassation. Ces trois 
Chambres sunt nommees au commencement de cbaque annee pour la duree d'uii an. 

Aucun juge ne pent connalt le de la m^me affaire dans plus d'une section du Tribunal 
fexieral. 

Art. 3.'). La Chamhre d'accuMation se compose de trois mombres et d'un uonibre egal 
de 8uppieanl« qui sont appelles h sieger en cas d'empdcbement des premiers. Le 
membre premier eiu est President. 

Art. 36. La Cbambre d'acciisution a sous sa direction et sa sitrveillance deux juges 
d^ instruct ion f que le Tribunal federal nomme pour six ans. lis de^ignent eux-mSmes 
leurs grefiiers, sous reserve de la ratification de ces nominations par le President de la 
Chambre d'accusation. 

En c:is d'emp^chement des juges d'instruction ordinaires, le Tribunal federal on, s'il 
n'est pas reuni, le President pent uommer et appoler des juges d'instruction extraordi- 
naires. 

Art. 37. Le Conseil federal nomme dans chaque cas special le Procureur-general de 
la CfmCederation. 

Art. ;i8. La Chambre criminelle^ qui prend part k toutesles sessions des assises federales, 
ee compose de trois membres et de trois suppieants pour les cas d'empdcbement. Les 
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trois lances Datiooales <V>iveut dtre repre8ent<Ses an sein de ce corps. Le Prdsident de 
la Cliamhre criininelle est nomiiKS par le Tribunal f^d^ral pour cbaque session. 

Jjorsqii'nu niembre ou un suppliant de la Cbambre criniinelle est empt^cbd par des 
circonsta'ces impr<5vnes d'assister d. line session des assises, le Prdsident de celles-ci 
pent noinnier et appeler, pour le remplacer, un sup])16aQt extraordinaire, qu'il clioisit 
parmi les niembres d'une autoritd jndiciaire cantouale. 

Art. 39. Les nssises fdddrales se composent de la Cbambre criminelle et de douze jun'$, 
61u9 dans les cantons par le peuple et tirds au sort dans la liste de rarrondissonieut. 

Art. 40. Le territoiie de la Conf<5d<^ration est divisd en cinq arroi dissemeuts d'as- 
sises. 

Le premier comprend les cantons de Geneve, de Vnnd, de Fribourg (h ^exception dea 
comniunes oh pri^domine la langue allemande), de Nencbiltel et les communes des cau- 
tons de Heme et du Valais, oil la langue frau9aise est prddominaute. 

Le second comprend les Cantons de ^erne {ii Texceptiou des local it<5s comprises dans 
le premier arrondissement), de Soleure, de Bfile, de Lucerne, ainsi que les communes 
des Cantons de Fribourg et du Valuis, oil I'on parle allemand. 

Le troisieme comprend les Carton sd'Argovie, de Zuricb, de Scbaffbouse, de Tburgo- 
Tie, de Zoug, de Scbwyz, et d'Unterwaldeu. 

Le quatrieme comprend les Cantons d'Uri, de Claris, d'Appenzell, de Saint-Gall, et 
des Grisons (h Texception des communes oh la langue italienne pr6domine). 

Le cinquieme comprend le Canton du Tessin et les communes italienues du Cautoa 
des Grisons. 

Seront noramds et port<5s sur la llste de rarroudissement dans les quatre premiers 
arrondiaseinents un jur^ sur 1,000 babitauts, et, dans le cinquit^me arrondissement, un 
jord sur 500 babitants. 

Art. 41. Peat etre nomm^ jur6 towt Suisse ay ant le droit de voter d'apr^s Tart. 74 de 
1a Coustitutitm f<6d<5rale. Sout toiitefois exceptes : 

V* Les niembres des autorit<$s judiciaires cantonales supdrieures, tons les x>rdsident8 
de tribuuaux, juges d^instructiou et otficiers du mifiist^re public, ainsi que tons les 
fonctiouD aires fdSddraux et cantonaux de Tordre admiuistratif, noa compris les employes 
comoiuoaux ; 

2** Les eccldsiastiques; 

3*> Le^i employes dans les maisons d'arrfit et de d6tention ; 

4® Les eniploy6s de police. 

Art. 42. Tout citoyen appeld aux fonctionsde jur<5 est ienu d'accepier. Sont excopt<)S : 

1" Tons ceux qui ont attaint I'slj^e de GO aas rdvolus; 

^ Ceux dont le nom a <5t<S port<$ sur la derniere liste des jnrds ; 

*3P Ceux qui sont emp^cb^s de remplir les fouctious de jure pour cause de maladie oa 
dMufirmitd. 

Art. 43. Les questions relatives h r<$ligibilit6 aux fonctions de jur6 et ti I'obligation 
de les acceptor sont du ressort des Gouvemementa cantonaux. 

lis traiismettent les listes de jur<5s des Cantons au Tribunal f6d6ral, qui en forme les 
listes d'arrondissement et les public (art. 40). 

Les noiDS des jurds qui, pour une cause quelconque, ont perdu cette quality, on qui 
sent ddc^dds, sont trausmis par le Gouveruement caiitoual au Tribunal fdddial pour 
qa'ils soient rayds de la liste. 

AkT. 44. Les listeS de jur<5s sont renouvelees tons les six ans. Le Conseil fdddral pour- 
Yoit 4 ce que les nonvelles listes soient formdes en temps utile. 

Art. 4.5. Avant Touverture de cbaque session des assises, la Cbambre criminelle fait 
d^poser, en f^eance publique, dans une urne, les nomsdes jurdsde Parrondissement dans 
lequel les ddbats devront avoir lieu ; elle en fait eusuite tirer au.sort cinquante-quatre 
Qoius, qui sont lus et enregistrds. 

Des copies de la liste spdciale ainsi formde sont immddiatement communiqudes au Pro- 
cureur-Gdndral ddsignd par le Conseil fdddral, ainsi qu^\ I'accusd ou {i sou ddfensenr. 
Art. 46. Cbaque fois qii'une atfaire est renvoyde aux assises, le Procureur-Gdiidral de 

la Confederation et Paccusd peuvent recuser cbacuu viugt jnrds. 
Si, dans la m^me affaire, il y a plusieurs accuses, ils peuvent exercer conjoiutement 

lenrs recusations, ou faire usage de leur droit separdmeut. Dans Tun et I'autre cas, ils 

ne peuvent, pris ensemble, ddpasser le nombre de recusations jMJcorde b, un accuse seul. 

Sile« accuses ne se concertent pas pour exercer conjoiutement leurs recusations, le sort 

decide entre eiix dans quel ordre cbacun exerce ses recusations. Les jure^ qui, de cette 

mauiere, sont recuses par Tun des accuses, le sont alors pour tons les autres accuses, 

JQsqa^^ ce que le nombre des recusations accordees soit epuise. 

Art. 47. Les recusations sont annonces, verbalement ou par ecrit, au President de la 
chainbre criminelle, dans les quatorze jours des la reception de la copie mentionee ii 
^*rt. 45. Celui qui ne fait pas usage de sou droit dans le deiai prescrit est cense y avoir 

A-RT. 48. Lorsque quarante jures ont ete recuses, les qaatorze restants sont convoquds 
*nx assises. 
Si le nombre des recusations ne s'ei^ve pas li quarante, la Cbambre ct\vxv\\\^i\\'ii O^^^v^vl^ 
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par le sorij parmi les jurds non r^cus^s, lea quartorze qui devront dtre appel^s aux 
afifiises. 

Daim les denx cas, le sort d^signe pnreillement les deux jur^s qui, parmi les quatorae, 
doivent 6tre acijoints au jury pour fonctionner en quality de BuppUanta. 

Akt. 49. Tontefois, loreque dans une session des assises il y a uu grand nombre d'ac- 
cu8^si\ juger, ou pour tout autre motif grave, le President de la Chanibre criminelle peut 
appeller It'S cinquaute-quatre jur6s port^ sur la liste spdciale et ne faire proc<Sder aux 
recusations (\\\^h Voverture des debate. 

Art. 50. L'invitation de se rendre aux assises est addressee aax jnr^s au moins six 
jonrs avant I'ouverture de la session. 

Art. 51. La Cbambre criminelle d^signe dans cbaque cas le lien oti les assises doivent 
Be rdunir. 

Dans les cas ordinaires, nu crime ou ddlit est juge dans I'arrondissement d'assises oil 
il a 6t4> conimis. Ct'pendant dans Tint^rM d'une justice impartiale ou de la stlretd pab- 
lique il peut 6tro fait exception h cette rfegle. 

Art. 52. Pour cbaque session des assises f^^d^rales, le Gouvernemeut cantonal dn lieu 
oil ell es son t appeldes i singer met & leur disposition un local convenable. Les frais 
causes pnr ces urrangementii sont support<Ss par la caisse du Tribunal. Les loyers ne 
8ont cependant pas portes en compte. 

Art. 53. Les gardes, le** escortes, et les ge61iers sont fonrnis^sur requisition du Presi- 
dent des assises ou du juge d'instruction, par les autorit<Ss cantonales du lieu de la 
poursuite d«^ I'aft'aire. Les frais en sont supportds par la caisse du Tribunal. 

Art. 54. Les personnes mises en etat d^arre^tation sont ecroudes dans les prisons can- 
tonales. Leur entretien est bonifie par la caisse du Tribunal d'ax>r^^ les tarifs du Can- 
ton. En ce qui toucbe la surveillance et le trait^ement des detenus, le geftlier se con- 
forme aux ordres du juge d^instruction federal ou, le cas echeaut, du President des 
assises. 

Art. 55. La Cour de caseation connalt soit des recours en cassation, des demandes de 
revision et de rebabilitation dans les causes criminelles (articles 135-168, 175-182 du 
Code de j>rocedure penale federale, H. 735), soit des recours contre des jugeiiients de 
Tribunaux caiitonaux qui port^eiit sur des transgressions des lois tiscales federales (art 
18 de la loi federale du 30 juin 1849, L 87>. 

Le Tribunal de cassation se compose du President du Tribunal federal, qui en est 
d'oftice le president, de quatre juges et de trois suppieants. Pour rendre des arrets 
valables, la Cour de Ciissation doit tonjours 6tro au coraplet, c^est i-dire compo»ee de 
cinq juges. Cas ecbeant, elle pourra 6tre compietee sui vant leur tour de r61e au raoyen 
des autres juges et suppieants ayant le droit de voter d'aprbs I'article 34. Si leur 
nombre ne suftit pas il sera procede couformement h Tart. 18. 

IV.— DES CONTESTATIONS DE DROIT PUBLIC. 

Art. 56. Le Tribunal federal connalt des conflits de competence exxtre les autorites fede- 
rales d'une part et les autorites cantonales d'autre part. (Art. 113, ( 1, de la Constitu- 
tion federale.) 

Lorsqu'une partie pretend qu*nne contestation dont le Tribunal federal a ete nanti est 
dn ressortexclusif de Fautorite cant^nale,ou doit 6tre jugee par une autorite etrang^re 
ou nn tribunal arbitral, le Tribunal federal statue lui-m6me sur sa competence. 

L'Asseuibiee federale connalt des contestations entre le Conseil federal et le Tribunal 
federal, sur la question de savoir si un cas est du re-sort de I'une ou de Tautre de ces 
autorites (art. 85, $ 13, de la Constitution federale). ■ 

Art. 57. Le Tribunal federal coiinatt en outre des diflferends entre Can tOM», lorsque ces | 
differeuds sont du domaine du droit public. 

Sont compris specialement dans cette categoric: les rectifications de fronti^res inter- 
cantonab'S, les questions d'application de traites intercantonaux et les questions d© 
couiv>etence entre les autorites de Cantons ditfcrents, lorsqne dans ces divers cas c'est 
on Gouv<'rriement cantonal lui-mdme qui nantit le Tribunal federal de Tatfaire. 

Art. .5>^. Le Tribunal federal statue sur les demandes dCejctradition qui sont fcirmuiee^ 
en vertu des traites d'cxtradition existants, pour autant que ^application du traite etm 
question est contestee. Les mesures preiiminaires restent dans la competence du Con — ■ 
Beil federal. _ 

Art. .59. Le Tribunal federal connalt enfin des recours presontes par les particnliers e^^ 
les corporations, concernant: 

a. La violation des droits qui leur sont garantis soit par la Constitution, soi"**'^ 
par la ie;;islation federale, soit par la Constitution de leurs Cantons ; 

b. La violation de conventions et de concordats intercantonaux, ainsi que d( 
traites avec Tetranger, 

lorsqne ces recours sont diriges contre des decisions d'autorites cantonales et quMl 
out ete dep'»ses dans les soixante jours d^s leur communication aux int-eresses. 

Sont reservees, k tenenr de I'art. 113, alinea 2'"% de la Constitution federale, les ooi 
testations administratives ayant trait aux dispositions snivantes de la Constitntioi 
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fi^d^rale et dont la solntioD reutre, anx termes dee art. 85, chiffre 12, et 102, chiffre 2, 
daos la competence soit du Cou8eil f6d^ral, soit de TAsseinblde {6d6rii[e: 

1° Art. 18, aliu^ 3, concemant la gratait6 de Peqnipement du soldat; 

2° Art. 27, alin^as 2 et 3, coDcernant les ^coles primaires publiques des Cantons; 

3° Art. 31, concernant la liberty de commerce et d'industrie; 

4® Art. 31 et 32, concernant les droits de consommatiou et les droits d'entr^e sur les 
Tins et les autres boissoos spiritueuses encore reconnus; 

5^ Art. 43, 45 et 47, concernant les droits den snisses 6tablis ; 

6*^ Art. 49, 50 et 51, concemant la liberty de conscience et de croyance et le libre exer- 
cice des cultes, etc. Restent niSanmoins dans la competence du tribunal f<^d<^ral: les 
contestations relatives aux iuip6ts (art. 49, alin6a 6; et les contestations de droit priv^ 
auxqnelles donne lieu la creation decommnnautes religienses nouvelleeou une scission 
de communautes religienses existantes (art. 50, alin^a 3); 

7<* Art 53, concemant I'^tat civil et le droit de disposer des lieux de sepulture, dans la 
meeure oil la loi d6f^rora an Conseil federal la competence sur ces mati^res; 

Sont egalement soumis k la decision soit du Conseil federal, soit de TAssembiee 
federale : 

8° Les reconrs concernant ^application des lois fed^rales pr^vues aux att. 25, 33, 34, 
39, 40 et 69 de la Constitution fed^rale ; 

9^ Les reconrs contre la validity d'eiections et rotations cantonales ; 

lii^' Les contestations provenant des dispositions des traitds avec I'etranger concernant 
le commerce et les phages, les paten tes, I'dtablissement, I'attranchissement do la taxe 
militaire et la libre circulation. 

Akt 60. Le Tribunal federal appliqnera dans tons les cas mentionnes anx art. 56, 
57, 58 et 59 les lois votdes par PAssembiee fed6rale et les arr^t^s de cette Assembiee qui 
ont ane port^e gdnerale. II se conformera dgalement aux trait^s que Passembiee fede- 
rale aura ratifies (art. 113 de la Constitution federale). 

Art. 61. Le Tribunal federal ue prononce dans la r^glesur des contestations de droit 
public qu*i la suite d'une procedure 6crite. 

Les rt^onrs sont transmis pour rapport h. la partie adverse on, h son defaut, h I'auto- 
rite contre laquelle ils sont dirig^s. Une fois la r^ponse re^ue, le juge d'instrnotion 
pent, sMl le juge convenable, prescrire une r^plique et une duplique. II ordonne en 
mdoie temps la production des moyens de preuve n^cessaires. 

Exceptiounellement, sur la demande d^ine des parties, et lorsqu'il existe des motifs 
particuiiers pour le faire, le Tribunal federal peut ordonner des dSbata oraux. 

Art. 62. Dans les proems qui portent sur des contestations de droit public, il ne peut, 
dans la r^gle, ni ^tre deniaude d'emoluments, ni 6tre allou6 d'indemnites aux parties. 

Cependaut le Tribunal peut faire des exceptions dans les cas ou elles seraient justi- 
fiees par Torigine ou la cause de la contestation, ou par la mani^re dont le proems a 6t6 
instruit par les parties. 

Art. 63. Le President du Tribunal pent, sur la demande d'une partie, ordonner les 
mesares uecessaires pour le maintien de Tdtat de fait. 

Ces mesures doivent 6tre ratifiees par le Tribunal dans sa premiere audience. 

DISPOSITIONS FINALES. 

AitT. 64. Sont abrog^es par la prison te loi : 

1" La loi federate sur Forgiuasation judiciaire federale, du 5 juin 1849 (i. 65) ; 
2^ La loi federale sur les attributions et le traitement du procureur-general, du 
20 decembre 1850 (ii. 163) ; 

3<> La loi federate concernant une modification ti Tart. 30 de ^organisation judi- 
ciair, du 16 juillet 1862 (vii. 295), 
ainsi que toutes les dispositions des autres lois federates qui pourraient se trouver 
eo contradiction avec celles de la presente loi. 

Art. 65. La presente loi entrera en vigueur, sous reserve de I'exercice des droits po- 
pnlaires, conformenieut k I'art. 89 de la Constitution federate, aprds un deiai de quatre- 
Tingt-dix Jours d^s celui de sa promulgation. 
I^ Conseil federal est charge de la publication et de I'execution de la presente loi. 
Ainsi arr&te par le Conseil national. 
Berne, le 26 Juin 1874. 
Le PrAideni : 

FEER-HERZOG. 
Le Secretaire : 

SCHIESS. 
Ainsi arrdte par le Conseil des ^tats. 
Berne, le 27 Juin 1874. 
Le President : 

KGECHLIN. 
Le Secretaire : 

J.-L, LUTSCHE.^. 
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LB CONSEIL F^^RilL ARR£tE: 

La loi fdd^rale ci-dessns sera publi^e dans la Feuille f6d^rale. 

Berne, le l"juillet 1874. 

Le President de la Conf^^ration : 

SCHENK. 
Le Chancelier de la Confederation : 

SCHIESS. 

Arreti f^4ral ooncernant le Biige du Tribunal fid^raL (Du 26 Jum 1874.) 

l/ASSEMBLfiE f£d6raL DE LA COXf-^D^RATIOX SUISSE, 

En ez^cntion des dispositions des articles 106 et 107 de la Constitution f^d^rale et de 
Tart.^ll de la loi ffSddral sur Forganisation jadiciaire f6d<^rale, 

arrAte : 

1. La ville de Lausanne est, sous reserve do Pentr^e en vi^enr de la nouvelle loi snr 
Torganisation jadiciaire f<6d6ral, d^sign^e conime si^ge du Tribunal f^d^ral. 

2. Les autorit^s coaip6tentes du Cauton de Vaud, soit de la ville de Lausanne, de- 
vront, dans le d^lai d'uu mois k compter du jour ou la loi f^d^rale sur Porganisation 
jndiciaire fiSd^rale sera entr6e en vigueur, faire parvenir an conseil feddral les engage- 
ments, constataot qu'elles sout en nie.sure de se charger d'une mani^re definitive dett 
obligations qu'impose I'art. 11 de cette loi. 

Ainsi &ttM6 par le Conseil national. 
Berne, le 26 juiu 1874. 
Le Prudent : 

FEER-HERZOG. 
Le Secretaire: 

SCHIESS. 
Ainsi arr£t<^ par le Conseil des £tat8. 
Berne, le26 juiu 1874. 
Le President : 

KCECHLIN, 
Le Secretaire : 

J.-L. LDTSCHER, 

le conseil F^D^RAL ARRftXE I 

L'arr^te f6d6ral ci-dessns sera insdrd dans la Feuille f^d^rale. 

Berne, le ler juillet 1874. 

Le President de la Confederation : 

SCHENK. 

Lu Chancelier de la Confederation : 

SCHIESS. 

Note. — ?ar I'arrdtd ci-dessns il a ^t^ donn6 suite au postulat que le conseil a adopts 
le 23 et le Conseil des £tats le 25 juiu 1874, comme suit : 

'* La question du si6ge du 'I'ribuual federal devant 6tre tranch6e dans le conrs de 1ft 
pr^sento session, le Conseil f^ddral est invitd i^k commuuiquer ^ TAssembliSe fd 6ralele8 
demandes qui lui out 6t<^ adressdcs k ce sujet en les accompaguaut de son pr^avis s'il 
juge ^ propos de le donner." 

[Inclosare 5 in No. 177.] 
Constitution jSderale de la Confederation Suisse du 29 mat 1874. 

AU NOM DK DIEU TOUT PUISSANT! LA CONFEDERATION SUISSE, 

Voulant afferniir Talliance des Conf(6ddr6s, maiuteiiir et accroltre Tunit^, la force, et 
riionueur de la Nation Suisse, a adopt(§ la Constitution f^ddrale suivante : 

Constitution federate de la Confederation Suisse, 

CHAPITRE I, 

DISPOSITIONS GfexEUALKS, 

Article premier. Les peuples des vingt^deux Cantons souveraius de la Suisse, unis 
par la pr^seute alliance, savoir: Zurich^ Berne ^ Lucerne^ Urij SvhwifZj Unterwaiden (le 
Hant et le Bas), Glaris^ Zong, Fribourg.Soleure, Bale, (YiWe et Camimgna), Svhaffhouse, 
Jppenzell (les deux Rbones), St. Gall, Orisons, Argorie, Thurgoi'ie, Ttsain, Vaudj FalaiSf 
Neuchdtel et Geneve, forment daus leur ensemble la Confederation Suisse. 
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Article 2. La Confederation a pour but d^assnrer Tind^pendance de la patrie contre 
V6tTHUf^eT, de maintenir la tranquillity et Tordre k I'int^rieur, de prot^gor la liberty et 
les droits des Coufi^d<5r^ et d'accroltre leur prosp^rit^ cominuue. 

AimcLE 3. Les Cantons sonk souverains en tant que lenr souverainot^ n'estpas limi- 
ts par la Constitution f^^rale, et, comme tels, ils exercent tons les droits qui ne sont 
pas d<^l<^gu6s au pouvoir f^ddral. 

AR'ricLE 4. Tons les Suisses sont <Sganx devant la loi. II n^y a en Suisse ni sujets, nl 
privileges de lien, de naissance, de personnes on de families. 

Article 5. La Confdddration garantit aux Cantons leur territoire, leur souverainet6 
dan8 les limites fix^es par I'article 3, leurs Constitutions, la liberty et les droits da 
pen pie, les droits constitutionnels de^ citoyens, ainsi que les droits et les attributions 
qne le peuple a conf(6r68 aux autoritds. 

Article 6. Les Cantons sont tenus de demauder ^ la Conf^ddration lagarantie de leurs 
Constitutions. 

Cette garantie est accord6e, pourvu : 

a. Que ces Constitutions ne renferment rien de contraire aux dispositions de la Con- 
stitution f^ddrale ; 

b. Qu'elles assurent Texeroice des droits politiques d'apr^ des formes rdpublicaines, 
representatives on d^mocratiques ; 

c. Qn'elles aient 6t6 accept^es par le peuple et qu'elles puisseut ^tre rdvisdes lorsque 
la Di^jorittS absolue des citoyens le demaude. 

Article 7. Toute alliance particuli^re et tout traits d'une nature politique entre 
Cantons Mont interdit«. 

Kn revanche, les Cantons out le droit de conclure entre eux des conventions sur des 
objets de legislation, d'administration on de justice; toutefois, ils doivent les porter ^ 
la coiinaissance de I'autorite f^ddrale, la<|uelle, si ces conventions renferment quelque 
chose de contraire ^ la Confederation ou aux droits des autres Cantons, est autorisee h 
en emp<^cber Texecution. Dans le cas contraire, les Cantons contractants sont autori- 
&6s a reclanier i)our Texecution la cooperation des autorites federales. 

Article 8. La Confederation a seule le droit de declarer la guerre et de conClure la 
paix, ainsi que de faire avec les £tatf) etrangers des alliances et des traites, notamment 
des traites do peage (donanes) et de commerce. 

Article 9. Exceptionnellement, les Cantons conservent le droit de conclure avec les 
£tat« etrangers des traites sur des objets concernant reconomie publique, les rapports 
de voisinage et de police ; neannioins ces traites ne doivent rien contenir de contraire^ 
la Confederation ou aux droits d'autres Cantons. 

Article 10. Les rapports officiels entre les Cantons et les Gouvernements etrangers 
on leurs representants out lieu par I'intermediaire du Conseil federal. 

Toutefois, les Cantons penvent correspondre directement avec les autorites infe- 
rienres et les employes d'un £tat etranger, lorsqu^l s'ji.git des objets mentionnes ^ Parti- 
cle precedent. 

Article 11. II ne pent dtre couclu de capitulations militaires. 

Article 12. Les membres des autorites federales, les fonctionnaires civils et mili- 
taires de la Confederation, et les representants oules commissairesfederaux ne peuvent 
recevoir d'un Gouvernement etranger ni pensions ou traitements, ni titres, presents ou 
decorations. 

SlU sont dej^ en possession de pensions, de titres ou de decorations, ils devront re- 
noncer ^ jouir de leurs pensions et ^ porter leurs titres et leurs decorations pendant la 
duree de leurs fonotions. 

Toutefois les employes inferieurs peuvent etre autorises par le Conseil federal i\ rece- 
voir leurs pensions. 

Ou ne pent, dans Tarmee federale, porter ni decoration ni titre accordes par un gou- 
vernement etranger. 

II eat interdit ^ tout officier, sous-ofBcier ou soldat d'accepter des distinctions de ce 
genre. 
Article 13. La Confederation u'a pas le droit d^entreteuir des troupes perma- 

nentes. 
Kul Canton ou demi-Canton ne pent avoir plus de 300 hommes de troupes perma- 

neutes, sans Tautorisation du pouvoir federal ; la gendarmerie n'est pas comprise dans 

ce nombre. 
Article 14. Des differends venant h s^eiever entre Cantons, les Etats s'abstiendront 

de toate voie de fait et de tout arniement. lis se soumettrout ^ la decision qui sera 

prise Hur ces diifereuds conformenient aux prescriptions federales. 
AuTicLE 15. Dans le cas d'un danger subit proveuaut du debofiy^e Gouvernment du 

Canton menace doit requerir le secoursdes !£!tats confedereneten aviserimmediatement 

lautorite federale, le tout sans prejudice des dispositions ^qu'elle pourra prendre. Les 

Cantout) requis sont tenus de prater secours. Les frais sout supportes par la Confede- 
ration. 

Article 16. En cas de troubles h I'interieur, ou lorsque le danger provient d'un autre 
^&uton,le Gouvernement du Canton menace doit en aviser immediatement le Conseil 



58 ALIEN CLAIMS. 

f^d^ral, afln qaMl puisHo prendre lea mesnres n6ceB8aires dans les limites de sa comp^ 
tonoe (Article 102, chiffres 3, 10 et 11) on convoquer TAsseinbl^ f6d6rale. Lorsqa'if y 
a urgence, le Gouvernement est antoris^, en avertissaut imm6diatement le Conseil f6d6n\, 
i\ requ<^nr le secours d'antres £tat8 cooft^d^r^s, qui sont tenus de le pr^t-er. 

Lorsque le Gouvernement est hors d'etat d'invoquer le secoars, Fantorit^ f^^rale 
coiuixStont-e pent intervenir sans requisition; elle est tenne de le faire lorsque les 
troubles com proiuet tent la stlrete de la Suisse. 

En cas dMnt^rvention, les antorit^ f<6d6rales veillent & Tobservation des dispositions 
pre8critt« ji Particle 5. 

Lt'8 frais sont snpport^^s par le Canton qui a reqnis Tassistance on occasionn6 IMnter- 
Tention, iV moins que I'Assembl^e f(6d6rale n'en d^ide antrement, en considdration de 
circouHt^mces particuliferes. 

Articlk 17. Dans les cas nientionn^ aux denx articles pr6cMent8, chaque Canton est 
tenu d^iccorder libre i)assage aux troupes. Celles-ci seront immMiateuient placdes 
sous le commandement fedc^ral. 

Articlk 18. Tout Suisse est tenu an service miltaire. 

Li\H militnires qui, par le fait du service fed<^ral, perdent la vie on voient leur sant^ 
aU<^r^e d^ine mani^,re permanente, ont dix>it h des secours de la Confederation, poor 
eux on |H)ur leur famille, sMls sont dans le besoin. 

Chaque soldat revolt gratuit^ement ses premiers effets d'armement, d^dquipement, et 
d*habilleuuMit. L'arme reste en mains du soldat aux conditions qui seront fixdes par la 
]<5v:iHlntion ffsienile. 

La Confodcration <Sdictera des prescriptions aniformes sar la taxe d'exemption du 
service militaire. 

Articlk 19. L'arm<5e f^tierale est compos^e : 

o, IXvii corps de troni>es des Cantons ; 

h, W* tons les Suisses qui, u'appartenant pas k ces corps, sont ndanmoins astreints an 
servic** militaire. 

I^^ droit de disposer de Tarmde, ainsi que da materiel de i^erre pr6va par la loi, ap- 
partient i^ la ConttHleratiou. 

En C4i« de dauf^r. la Cont«M<^ration a aassi le droit de disposer exclusivement et 
din^otement do^hommesuou inoor|K>re8dans Tarmee federaleet detoutes lesautres res- 
source* militair^^ de«s Cantons. 

Les Cantons disptv«>ent des forces militaires de lenr territoire, ponr autant qae ce 
dn>it nVst |>as limite i>ar la Constitution on le^ lois ftMemles. 

Article 'JO. Les lois sur Tor^janisation de Varmee emanent de la Confederation. L*ex6- 
ention des lois militaires dans les Cantons a lieu par les autbort^ cantonales, dans 
les limites qui st^ront fixees par la legislation fenierale et sons la surveillance de la 
ContWleratitm. 

L'instmction militaire dans son ensemble appartient ik la Confifid^ratioc ; il en est de 
nW^me de Tarmement. 

La foumiinre et IVntrrtien de Thabillement et de Vequipement reetent dans lacom- 
petoiuv cant<>n.^le: t*>ntofois, les de|>enses qui en resnU<*ut sont bonifiees aax Cantons 
par la Co«iV"«it^ration, d'apres une r»\:;le a ou-ihlir par la lejjislation fedenile. 

AkTtCLK :Jl. X mtMus que d<^s consiik^ranons miUtairvts ne s'y opposeot, les corps doi- 
vent etr*» tori«t>s de f*\»uiH>s d'un monie Canton. 

I^ c*>nu>t>^iTit>n de ci>s c>i>qv^ de fn>ui>«'«Ss Vt» s»>in du m.-«intien de leur effe>ctif, la nomi- 
nation et la pi»mot^on d«^s ot^oiers de ces Ci>rps a^^paniennent anx Cantons sous re- 
«^rve ♦It'^ prescriptions s:t^iier.^lt>s qui lenr >*i^T\>!il traiismises psr la C mi federation. 

Aktu~i^^ Mo\-\Minant «no mdemnite tN^nitdble, la ConiVxieration a le droit de se 
j»ervirt^ii dt' di»vemr prx^pru iAit\^ »it>sp]A<N>sd Arnu^set de.< K^nmenl* ayant une destina- 
t*\>n iV4inij4:Tv qui exi>T<'nt tian> les Cantons, amsi que de lears aoces?«i>ires, 

Ix^s cy>nii.Tu>n> de Vin^iomnne st^n^nt ix^^r^*'^^ I^at U lei:^isiaiit>n feiierale. 

Akttci.k ^v L* Ooiiftsjemiion w«t onionner i^ st»s tr»3son eiiconra^rr par des subsides 
les travanx p.iWics qni int<^rt>STi>eiit la Sniss>e »mi niit^ mrtie <v>ns)iien»ble du pays. 

0»Trs ce bnt. e'Je ]H^nt cixKviiier rexpri>pri?»!^^ii w nenr.aiit nne juste indemnity. La 
)<"'iis«Alion tV^.t r3»le st>Atnora It^ di>pv^nuMis wlioneuri* mit ce'le matiere.. 

\/Asst nl^)t>^ fxxit r.^)t :v^nt mieT\i:i\^ lt>s o»>:^sTri5c!ions paViiivaes qui porteraient at- 
t<"irl< anx M;t< :vi> nv;.;ij»:res oe U Oonttvit^raUv^n, 

Aktii IF x^4. La Oonh^n^^atJl^n a le di\>it de hant^e snr\ « rfiauoe snr la police des endi- 
|jt>f nients el des #i^iY-ts dans W iv^c^ons eiex^^yss. 

Vn«^ corfrt<>TiTTa a la c«>ttcc1i.vt\ et A lV!>*1i4:7>erj>eT!T df*s t«"»TTenT5^. ainsi qn'an reboise- 
WHf^^M des rf^ii^.^^s *^^. lis ^reT^nenl lenr s^>«tv<v F'.> »^t'»rretera )fs mesnrrs necc-ssaires 
jv^ftr a^^srjri'r IVr.Trt^i 7f^r. tV ct^ onvrao^ et la f\NT:r*t>rA :»:^>ti oes tv>TY-ts exi^tantea. 

Akttv 1 V :^^ l^ Oiv..i>.irrat>on a W d^^^'5t de siaii^rT «ie> o.:>}v*«tioiis legislatives poor 
•v^^^:>x Tt \.'^r«:-?rt< de ia iwhe el »)e la chaxsTs pr-n. .p;i"t>n?e:t eja vck- de Ik o»>a^ervation 
^r C^ts c. i«et dans ^f^ TOi>nt.afnrt<. ains: q«f jv^nr }m\m<'4:w i<^ oi^*«\aBX ntLl^rs a Tagri- 
,C>t.;inrecl a ia s\ ii^rn.TnTVL 

A^ct^v^T :?r\ \jk Virj<UT>,>T^ <Tor la «^T»st^nc•t5*^3i et l>xp5»>:raiix'm des cbeoiins de fer est 
^ ^o>ma;{>e ^ la Coi:?ckTaij*'ui, 



ALIEN CLAIMS. 59 

Article 27. La CoDfdd<^ration a le droit de cr^er, oatre Tficol^ polytechniqne exist- 
ant«, une University f<Sd<$rale et d'aatres ^tablissements d'instrnctioD sup^^rieure ou de 
sabveationDer des ^tablissenieuts de cv genre. 

Les Cantons ponrvwent k Tinstrnction priniaire, qni doit ^tre snffisante et plac^e 
exclosivetnent sons la direction de I'aatorit^ civile. £lle est obligatoire et, dans les 
^ooles publiquen, gratnite. 

Les ecoles publiques doivent poavoir Stre fr^qaent^es par les adherents de toutes 
les confessions, sans qu'ils aient k souffrir d^aucune fa^on dans leur liberty de con- 
•cience on de croyauce. 

La Conf<Sd6nition prendra les mesnres n^cessaires contre les Cantons qui ne satis- 
f<Braient pas ^ ces obligations. 

Articlk 28. Ce qui coucerne les phages relive de la confederation. Celle-ci pent per- 
cevoir des droits d^entr^e et des droits de sortie. 

Article 29. La perception des phages f^d^raux sera r6gl6e conformdment aux prin- 
cipes snivants: 

1. Droits snr rimportation : ^ 

a. Les niati^res u^cessaires ^ Vindustrie et ^ Pagricultnre du pays seront tax^Ses aussi 
bas que possible. 

6. II en sera de m^me des objets ndcessaires ji la vie. 

c. Les objets de luxe seront soutnis aux taxes les plus eieY^es. 

A nioins d'obstacles niigeurs, ces principes devront aussi 6tre observes lors de la con- 
clusion de trait^s de commerce avec Tdtrauger. 

2. Les droits snr Texportation seront aussi moderns que possible. 

3. La legislation des phages coutiendra des dispositions propres k assurer le com- 
loerce frouti^re et sur les marchds. 

Les dispositions ci-dessus n'erap^cbent point la Confederation de prendre temporaire- 
nieur. des mesures exception nelles dans les ciroonstances extraordinaires. 

Article :K). Le produit des peages appartient h la Confederation. 

Les indemnites payees jusqu'ii present aux Cantons pour le rachat des peages, des 
droits de cbanssee et de pontonage, des droits de duuane et d'autres emoluments sem- 
blables, sont supprimees. 

Les Cantons d'Uri, des Orisons, dii Tessin et du Valais re^oiveut, par exception et k 
raison de leurs routes alpestres internationales, une indemnite annuelle dout^ eu tenant 
compte de toutes les circonstances, le obiffre est fixe comme suit : 

Fraoos. 

Uri 80,000 

Orisons 200,000 

Tessin 2(K),000 

Valais 50,000 

Les Cantons d'Uri et du Tessin recevront en outre pour le deblaiement des neiges 
Bar la route du St.-Oothard, une indemnite annuelle totale de 40,000 francs, aussi long- 
temps que cette route ne sera pas remplacee par uu chemin de fer. 

Article '.U. La liberte de commerce et d'industrie est garantie dans toute I'etendae 
de la Confederation. 

Sont reservee : 

a. La regale du sel et de la poudre de guerre, las peages federaux, les droits d'entree 
Bur les vins et les autres boissons spiritueuses, aiusi que les autres droits de consomma- 
tion formullement recouuus par la confederation, ^ teneur de Particle 32 ; 

b. Les mesures de police sanitairo centre les epidemics et les epizootics ; 

c. Les dispositions toucbaut I'exercice des professions commerciales et indnstriellesy 
les imp6ts qui s'y rattacbent et la police des routes. 

Ces disiK)sitious ne peuvent rieu renfermer de coutraire au principe de la liberte de 
commerce et dMndustrie. 

Article 32. Les Cantons sont autorises k percevoir les droits d'entree snr les vins et 
les autres boissons spiritueuses prevus ii Particle 31, lettre a, toutefois sous les restric- 
tions suivantes : 

a. La perception de ces droits d'entree ne doit nullement grever le transit ; ello doit 
gdner le moins possible le commerce, qui ne pent Hre frappe d'aucune autre taxe. 

b. Si les objets importes pour la consommation sont reexportes du Canton, les droits 
jMiyes pour Ten tree sont restitues sans qu'il en resnUe d'autres cbarges. 

c. Les produits d'origine Suisse seront moins imposes que ceux de retranger. 

d. Les droits actuels d'entree sur les vins et les autres boissons spiritueuses d'origine 
Suisse ue pourront etre bausses par les Cantons oil il en existe. II n'eri pourra dtre 
^tabli sur ces produits par les Cantons qui n'en pergoivent pas actuellement. 

e. Les lois et les arretesdes Cantons sur la perception des droits d'entree sont, avant 
lenr mise ik execution, soumis & I'approbation de Pautorite federale, afin qu'elle puisse, 
^n besoin, faire observer les dispositions qui precedent. 

Tous les droits d'entree per9us actuellement par les Cantons, aiusi que les droits 
analogues per^us par les communes, doivent disparaltre sans indemnite k Texpiration 
^e Tannee 1890. 
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Article 33. Lea Cantons peuvent exiger des prenves de capacity de ceax qui venlent 
exercer des profe^sious lib^ralea. 

La l<^gts]ation fdddrale pourvoit k ce que ces derniers paissent obtenir k cet efiet des 
act(5H do capacity valables dans toute la Confederation. • 

Au riCLK 34. La Confederation a le droit de statuer des prescriptions uniformes sar 1e 
travail <loi enfants dans les fabriques, sur la duree du travail qui pourra y ^tre impost 
aux adultes, ainsi quo sur la protection ii accorder aux ouvriers contre I'exercice des 
indu8trio8 insalubres et dangereuses. 

Lt'H operations des agences d'eiuigration et des entreprisesd'assurance non institades 
par ri^tat sont souniises k la surveillance et k la legislation federales. 

AuTicLK 35. II est iuterdit dVuvrir des maisons de jeu. Celles qui existent actnelle- 
merit seront fennees le 31 decembre 1877. 

LoH concessions qui auraient ete accordees ou renouveiees depuis le commeucemeDt 
de ranneo 1S71, sont dedareos nulles. 

La C<Mife4U>ration \^nt aussi prendre les mesures necessaires concernant les loteries. 

Ahticlk 30. Dans toute la Suisse, les postes et les teiegnipbes sont dn domaiue federal. 

Le prtHluit di^s intstos et des teiegrapbes appartient k la caisse federale. 

Lc8 tariff srront tixos d'apr^s les uiemes principes et aussi equitabloment que possi* 
bio daiiN toiitos les parties de la Suisse. 

LMnviolabilite <lu secret des lettres et des teiegrammes est gnarautie. 

Ahtici.k 37. La Confederation exerce la haute surveillance sur les routes et les ponU 
doiit lo iiiaintain Tinteresse. 

LoN Hoiniiies duos aux Cantons designes ^ Particle 30, k raison de leurs routes alpes- 
troH iiitoniationalos, seront retenues par Tautorite federale si ces routes ne sont pas 
coiivonabloiiitnit ontreiiues par eux. 

All ri(*KK 3H. La Confederation exerce tons les droits conipris dans la regale des mon- 
naioN. 

KUo a MiMilo lo droit de battre monnaie. 

Kilo II xo lo HysUNnio inonetaire et pent edicter, s'il y a lieu, des prescriptions sar la 
tarillcatioii do nioiinaios etrang^res. 

Aurifi.K 31), La Confederation a le droit de decreter parvoie legislative des prescrip- 
tloiiM generaloM sur remission et le reniboursement des billets de banque. 

Kll<« no pout copoiidant creor aucun tnonopole pour remission des billets de banqne, 
nl diM reior rucooptation obligatoire de ces billets. 

Am h'l.r. 40. La Confederation determine le systenie des poids et mesures. 

LoN CuiitoMH oxecntont, sous la surveillance de la Confederation, les lois concernant 
oolto niulloi'o. 

A in in. I*; 41. La fabrication et la vente de la pondre de guerre dans toute la Suisse 
iipiHii lioiiiuMit oxcliiMivomont i\ la Confederation. 

(«0M eoiiipoNitloMH nlini^res impropres an tir ne sont point comprises dans la regale 

dON pOlllll'OH. 

AMriri.i<: 4'i. Loh deponsos de la Confederation sont couvcrtes: 

U, I'tir lo prodiiit do la fortune federale; 

Ih Till' lo jirodiiit das peagos federaux per^us k la fronti^re Suisse; 

I', I •ill lo pnnliiit doM pontes ot des teiegrapbes ; 

li. I'ui' lo prudiiit do la regale des poudres ; 

f>, Till lu iiioilie <lii produit brut de la taxe sur les exemptions militaires perdue par 
)iici ( 'iniloiiM ; 

f. Tar loM oontributions des Cant.ons, que reglera la legislation federale, en tenant 
(iHMtpio «iM liiiil do lour ricbosMo et de leurs ressonrces imposables. 

AlUh'l r. 13. Tout oitoyen d'un Canton est citoyeu Suisse. 

II pi'iH a to fili'o, proiulre part, au lieu de son domicile,^ tontes les elections et vota- 
M)Mii t>ii MMilloro tederalo, apr^s avoir ddnient justice de sa qualite d'eiecteur. 

^lli Mil pout oxoroor doHdn>its politiques dans plus d'un Canton. 

|,i> Huiotto iMiilill Joiilt, au lieu de son domicile, de tons les droits des citoyens du Can- 
\\\\\ I I, uvri! rniu el, di^ touM hv* droits des bourgeois de la commune. La participation 
sS{\*> liiiiittili'H lioiiigoulNleH ot doH corporatious et le droit de vote dans les affaires pure- 
\\\\\\\ iiMtn^i'oiNiiiloh Hoiit oxooptes de ces droits, i\ moins que la legislation cantonale 
^y , t) ilrt lilii iiulitiiiKWil. 

\ It Mi*tlh'i(> itaitloiialo ot coiumnnale il devient eiecteur apr^s nn etablissement de 

\ s I lnirt ntiiloniiloM Miir rotabliHsoinont et sur les droits eiectoraux que possdilent en 
. ^ ^u > ' I iiiiMitiiiiiilo loH oitoYouH etablis sont soumises k la S!inction da Conseil federal. 
\y,iW \ »'. M. Aiu'uii Ciiittoiino poutrenvoyer de son territoireundeses ressortissants, 
\> mhii ill! ill oil iroil^iiHM)n de cite. 

, V V^*i 'l*iH'»M lixlniiilo (leterininera les conditions auxquelles les etrangers peuvent 
, yyiiMiillhi'M, ahihl quo ooUt^s auxquellos un Suisse pent renoncer 4 sa nationalite 

it|i Mil Im MiHiHullNaliou dans un pays ctrauger. 
< . . u » I l'» roMi rlloyoij muIkho a lo droit de s'etablir sur un point quelconque du ter- 
. V ui < 'tuaut la proiiuct ion d'un aote d'origine ou d'une autre pidoe ana- 
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Exceptionnelleinent, Pi^tablissement peut fetre refuse on retir4 k ceux qni, par suite 
l^iu jngement p^nal, ne jouiHseut pas de leiirs droits civiqnes. 

L'etablisseuient peat ^tre de phis retire h cenx qni ont 6i(t b, r^itdr^s fois punis pour 
les d^Iits graves, coinnie aussi a cenx qui toiubeut d'line maui^re permauente }\ la 
thargede la bieiifaisaDce pnblique at auxquels leur coniiunne. soil leiir Canton d^origine, 
"efiise une aasistanco snftisante apr^s avoir dt^ invitee officiellenient h I'accorder. 

Dans les Cantons ofi existe Tassistance an domicile, I'antorisatinn de sYtablir pent 
^tre 8nbordonn<:?e, 8*il s'agit de ressortissants du Canton, j\ la condition qu'ils soient en 
ttat de travailler et qu'ils ne soient pas toinb^s, k leur ancien domicile clans Ic Canton 
Torigiue d^ine mani^re permanente k la charge de la bienfaisance pnblique. 

Tout renvoi pour cause d'indigence doit 6tre ratiti6 par le gouvernement du Canton 
In domicile et couimuniiiud prdalablement an Gonvernement du Canttm d'origine. 

Le Cant-on dans lequel un Suisse dtablit son domicile ne pent exiger de lui un cau- 
:ionemeut, ni lui imposer accune charge particuliere ponr cet dtablissement. De m^me 
les conmiunes ne peuvent imposer aux Suisses domiciles sur leur territoire d'autres 
M)ntributionH que celles qu'elles irapossent h, lenrs propres ressortissants. 

Une loi f^ddrale fixera la maximum de r^molument de chancellerie h payer pour 
»bt«nir un permis d'<^tablis8ement. 

Article. 46. Les personnes dtablies en Suisse sont soumises, dans la r^gle, h la 
jaridiction et h la legislation du lieu de leur domicile en co qui concerne les rapports 
de droit civil. 

La legislation f^ddrale statnera les dispositions ndcossaires en vue de Papplication 
de ce principe, et pour emp<?clier qu'nn citoyen ne soit impost i\ double. 

Article 47. Une loi fdddrale doterminera la difference entre I'etabliasment et le 
K^jour et tixera en m6me temps les regies auxqnelles serontsouniis les Suisses en sdjour 
quant a lenrs droits politiques et h lenrs droits civils. 

Article 48. Une loi feddrale statnera les dispositions ndcessaires pour rdgler ce qui 
coDceme les frais de maladie et de sepulture des ressortissants pauvres d'un Canton 
tombe.s malades on decides dans un autre Canton. 
Article 49. La liberte de conscience et de croyance est inviolable. 
Nnl ne pent 6tre contraint de faire partie d'nne association religieuse, de suivre uu 
enseignenient religieux, d'accomplir un acte religienx, ni encourir des peines, de quel- 
que nature qu'elles soient, pour cause dN)piDion religieuse. 

La personne qui exerce Pantorite pateroelle on tuteiaire a le droit de disposer, con- 
formenient aux principes ci-dessus, de I'education religieuse des enfants jusqu'ii P/lge 
de 16 ans rdvolus. 

L'exercice des droits civils on politiques no peut 6tro restreiut par des prescriptions 
on des conditions de nature eccldsiasttque on religieuse, quelles quelles soient. 

Nnl ne peut, pour cause d'opinion religieuse, s'affranchir de I'accomplissement d'un 
devoir civiqiie. 

Nnl n'est tenu de payer des imp6ts dont le produit est spdcialement affecte aux frais 
propremeiit dit-s du culte d'une communaute religieuse h, laquelle il n'appartient pas. 
LVxecution niterieure de ce principe reste rdservde k la legislation federale. 

Article. 50. Le libre exercice des cultesest garanti dans les limites compatibles avec 
Tordre public et les bonnes moBurs. 

Les Cantons et la Confe<ieration peuvent prendre les mesures necessaires pour le 
maintien de Tordre public et de la paix entre les membres des diverses coinmnnautes 
religieuses, ainsi que contre les empieteinentsdesautorites ecciesiastiqnes sur les droits 
drs ci toy ens et de I'Etat. 

Les contestations de droit public on de droit prive auxqelles donne lieu la creation 
de comniunautes religieuses ou une scission de communautes religieuses existautes, 
peuvent etre pot tees par voie de recours devant les antorite.H federates competentes. 

II ne peut etre erige d'eveches sur le territoire Suisse sans Tapprobation de la con- 
federation. 

Article 5L L'ordre des jesnites et les societes qui lui sont affiles ne penvent ^tre 
re^ns dans aucune partie de la Suisse, et toute action dans l'£glise et dans l'£cole est 
ioterdiie a leurs membres. 

Cette intttrdiction peut s'etendre aussi, par voie d'arr^Vte federal, h d'autres ordres re- 
ligienx dont Taction est dangereuse pour I'Etat ou trouble la paix entre les confes- 
sions. 

Article 52. II est interdit de fonder do nouveaux convents ou ordres religieux et de 
r6tablir ceux qni ont ete snpprimes. 

Akticijc 53. L'etat civil et. )a tenue des registres qui s'y rapport^ntest du ressort des 
Antorites civiles. La legislation federate statnera & ce snjet les dispositions ulte- 
rtt^ures. * 

Le droit de disposer des lieux de sepulture appartient h I'autorite civile. Elle doit 
pourvoir k co que toute personne decedee puisse^tre enterree decemment. 

Article 54. Le droit an mariage est place sous la protection de la Confederation. 

»tre fonde sur des motifs confessionnels, sur 
sur leur conduite ou sur quelqu^ a\3LU<6 vl\q\\V 
que 



AKTicLE j)4. Ijo oroit au mariage est place 
Aucnu emp^chement au mariage ne pent el 

I » odigence de I'nn ou de I'autre des epoux, si 

^« police que ce soit. 
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Sera reconnii comme valable clans tonte la CoDfi^^ration le mariage concla dans an 
Clinton on b, l'<^tranger confomi^inent h la legislation qni y est en vigear. 

La femine acqniert par le mariage le droit de cit^ et de bourgeoisie de son mari. 

Les enfauts n^s avant le mariage sont legitimes par le mariage snbs^uent de lenre 
parents. 

II ne pent dtre per^u ancone finance d'admission ni ancnne taxe semblable de Tan on 
de Taiitre <^))onx. 

Ain ici.K ^iTi, La liberty de la presse est garantie. 

Totitefois lesloiseantonales statuent les raesnres n^cessaires k la repression desabas; 
oes loin Hont soumises ^ Vapprobation du conseil federal. 

La Conrf^doratiou pent anssi statuer des pefnes ponr rdprimer les abus dirig^s contre 
ello oil 8e8 autoritos. 

Ainiri.K .Vk Les citoyens ont le droit de former des associations, ponrvn qn'il n'j ait 
duim le bntde ces at^sociatious on dans les moyens quVUes emploient rien d^illicite oa 
de dungerfux pour i*£tat. Les lois cantonales statuent les mesures n^cessairas 4 la 
rf^piH'MHioM des abus. 

Ainii'i.K r>7. Le droit de petition est garanti. 

Am ici.K 58. Nul ue peut etre distrait de son juge natnrel. £n consequence, il ne 
pourra t^lre etabli de tribnnaux extraordinaires. 

La juiis4liction ecciesiastiqne est abolie. 

Auriri.K59. Pour reclamations personnelles, le debiteur solvable ayant domicile en 
Suisse doit 6tre recherche devant le juge de son domicile; ses biens nepeuventen 
coiiHrquence dtre saisis on sequestres hors du Canton on il est domicilie, en vertn de 
i^rlnuiations personuelles. 

Drmeureut reservees, en ce qui concerne les etrangers, les dispositions des traites io- 
tonuitionaux. 

La con train te par corp est abolie. 

Ain ICLK HO. Tous les Cantons sont obliges de traiter les citoyens des autres £t4its con- 
federes couinie ceux de leur £tat en matierc de legislation et ponr tout cc qui concerne 
les voies juridiques. 

AuTiCLK 61. Les jugements civils definitifs rendus dans nn Canton sont execntoirea 
dans toute la Suisse. 

Auticlk: 02. L;i traite foraine est abolie dans Tinterieur de la Snisse, ainsi que le droit 
do retrait des citoyens d'un Canton contre cenx d'autres fitat^ confederes. 

Articlf. G3. * La traite foraine k regard des pays etrangers est abolie sous reserve de 
reoiprocite. 

Article 64. La legislation : 
8nr la capacite, 

Sur toutes les matieres du droit se rapportant an commerces et anx transactioes roo- 
bilieres (droit des obligations, ycompris le droit commercial et le droit de change), 
Sur la propriete litteraire et artistique, 
Sur la poursuite pour dettes et la faillite, 
est du ressort de la Confederation. 

L^adniinistration de la justice re«te anx Cantons, sons reserve des attributions 

du Tribunal fe<leral. 

Artici.k 1>5. La peine de mort est abolie, 

S«>nt reserveosS tout**fois les dispositions du code penal militaire, en temps de guerre. 

I^»8 peiue^s cori>orelles sont al»olie?i. 

AuTioi.K (Hk La le«;islation todenile fixe les limites dans lesqnelles nn citoyen snisse 
peut «^lre prive de S4\s dn>its politique^ 

Artici.k ()7. La le^isLition federale statne snr rextra<litiou des accuses d'nn Canton 4 
Taiitri^ ; tout^^fois Textraditiou ne peut etre rendue obligatoire ^>our les deiits politiques 
et eeux de la presse, 

Anrici-K (>S. LtM mesures j\ prendre pour incorporer les jrens sans patrie (HritnalkUh 
itTM) et p»>ur eminVher de nouveaux cas de ce genre, sont reirie<»s par la loi federale. 

Aurici.KitlK La loijisl.-^iiou ci>»eernanl les mesurt'ss de police sanitaire contre les 
epulemu*^ et les opi7iH>ues qui otfivnt un danger ginieral, est du domaine de laCoufede- 
laiion. 

Ainici.K 70. I^ ConfiNleration a le dn>it de renvoyer de son territoire les etrangers 
qui eompn>mettout la srtrete iutorieui^e on extorienre de la Suisse, 

CUAPITRE II. 

AITX^RITI^ Fl^DlfeRAUKS, 

L — Aa^rwhloc /corral e^ 

AmiicikTI, S*>us nv'ierN^ des driMts du p<Miple et de* Cantons (articles 5>9 fet 121) 
V^uloiiii^ Muptx^uio de la CoutWleration t\'*t exetx^v par rAssembK>e federale, qui se com- 
y\vv>«» t\v doMx S<vti.\ns ou Couseils, »;\voir: 

A, le t'oum^il national; 

\\y le l\mm>ilde)i Kut»« 
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« 

A. — Couseil national. 

Article 72. Le Conseil national se compose des d^put^ da penple snisse, 61u8 h 
lison d'uu membre par 20,000 ^nies de la population totale. Les fractions en sua de 
} mille Aniefl sont comptde^ pour 20 mille. 

Chaque Canton ct, dans les Cantons partag^s, chaque demi-Canton 6\it an ddput^ aa 
loins. 

Article 73. Les Elections pour le Conseil national sout directes. Elles ont lien dans 
08 colleges <$lectoraux f<Sd<Si'aux, qui ue peuvent toutefois 6tre foruids de parties de 
ifTereuts Cantons. 

Article 74. A droit de prendre part aux Elections et aux votations tout Suisse %^ de 
mgt aas r^volus et qui n'est du reste point exclu da droit de citoyen actif par la 
§gislation du Canton dans leqnel il a son domicile. 

Toutefois, la legislation fdd^rale pourra r^gler d'nne roani^re uniforme I'exercice de 
e droit. 

Article 75. Est <Siigible comnie membre du Conseil national tout citoyen Suisse 
lique et ayaut droit de voter. 

Article 76. Le Conseil national est <^lu pour trois ans et renouvel6 int^gralement 
baque fois. 

Article 77. Les ddput^ an Conseil des £tats, les membres du Couseil f(6d6ral et les 
>nctionuaires nommds par ce Conseil ne peuvent 6tre simultan^ment members du 
'ouseil national. 

Article 78. Le Conseil national cboisit dans son sein, pour chaque session ordinaire 
n extraordianire, nn Prdsident et un vice-President. 

Le membre qni a ^t^ President pendant une session ordinaire ne pent, h la session 
rdinaire suivante, rev6tir cette charge ni celle de vice-Pr<Ssident. 

Le ni^me membre ne peut 6tre vice-Prdsident pendant deux sessions ordinaires 
ons^cutives. 

L'rsqne les avis sont dgalemeut partagds, le President decide ; dans les Elections, il 
ote comme les autres membres. 

Article 79. Les membres du Conseil national sont indemnises par la Caisse f6derale. 

B. — Conseil des £tats. 

Article 80. Le Conseil des £tats se compose de quarante-quatre ddputds des Can- 
ons. Chaque Canton nomme deux d^putds; dans les Cantons partag<Ss, chaque demi- 
^r>at en eiit uu. 

AitTiCLE 61. Les membres du Conseil national et ceux du Conseil federal ne peuvent 
'tre deputes an Conseil des £tats. 

Article 82. Le Conseil des £tats choisit dans son sein, pour chaque session ordinaire 
)a extraordinaire, nn President et un vice-President. 

Le President ni le vice-President ne peuvent dtre eius parmi les deputes du Canton 
laus lequel a ete choisi le President pour la session ordinaire qui a immediatement 

[>recede. 

Les deputes du m^me Canton ne peuvent rev6tir la charge de vice-President pendant 
lenx sessions ordinaires consecutives. 

Lorsque les avis sont egalemeut partages, le President decide ; dans les elections, 11 
vot« comme les autres membres. 

Article 83. Les deputes au Conseil des £tats sont indemnises par les Cantons. 

C. — ^Attributions de TAssembiee federale. 

Article 84. Le Conseil national et le Conseil des £tats deiib^rent sur tons les objets 
que la presente Constitution place dans le ressort de la Confederation et qui ne sonf 
pas attribues d. nne autre autorite federale. 

Article 85. Les affaires de la competence des deux Conseils sont notamment lea 
ftuivantes : 

1. Les lois sur Forganisation et le mode d'eiection des autorit^s federales ; 

2. Les lois et arr^tes sur les mati6res que la Constitution place dans la competence 
f<6derale ; 

3. Le traitement et les indemnites des membres des autorites de la Confederation et 
cLd la Chancellerie federale ; la creation de fonctious federales permanentes et la fixa- 
tion des traiteroents ; 

4. Ueiectiou du Conseil federal, du Tribunal federal et da Chancelier, ainsi que du 
G^n6ral en chef de I'armee federale ; 

, La legislation federale pourra attribuer h I'Assembiee federale d'autres droits d^eiec- 
tion on de confirmation ; 

^: Les alliances et les traites avec les ^tats etrangers, ainsi qae I'approbation des 
^Ait<S8 des Cantons entre eax ou avec les J^tats etrangers; toutefois les traites des Can- 
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tons ne sont port6s h I'Assembl^e f^ddrale qne loreqiie le Conseil fdd^ral ou un autre Can- 
ton ^l^ve des reclamations ; 

6. Les niesiires pour la sAret^ ext(5rieure aiusi qne ponr le maiutien de Tinde'pendance 
et de la neutrality de la Suisse; les declarations de guerre et la conclusion do la paix. 

7. La garantie des Constitutions et du territoire des Cantons; IMntervention par 
suite de cette garantie; les niesures pour la sftrete interieure de la Suisse, pour le main- 
tien de la tranquillity et de Tordre ; I'amnestie et le droit de grdce. 

8. Les niesures pour faire respecter la Constitution fed^rale et assurer la garantie des 
Constitutions cantonales, aiusi que celles qui ont pour but d'obtenir Paccomplissement 
des devoirs fed^raux. 

9. Le droit de disposer de Parmee ffSd^ralo. 

10. L'dtablissement du budget annuel, I'approbation des oomptes de Vfitat et les 
arr^t^s autorisant des emprunts. 

11. La haute surveillance de radministration et de la justice f^ddrales. 

12. Les rddauiations contre les decisions du Conseil federal relatives ii des contesta- 
tions adininistratives(art. 113.) 

VJ, Les conflits de competence entre antorites fed^rales. 

14. La revision de la Constitution fed^rale. 

Article 86. Les deux Conseils s'assemblent, cbaqne ann^e une fofs, en session ordi- 
naire, le jour tixe par le r^glement. 

111 sont extraonlinairement convoques par le Conseil federal, ou sur la demande da 
quart dt's membres du Conseil national ou sur celle de cinq Cantons. 

Ahtici.k 87. Uu Conseil ne j)eut deiib6rerqu^aut4int que le^ deputes presents forment 
la ninjorite alwolu du noiubre tt»tal de ses membres. 

Articlk 88. Dans le Conseil national et dans le Conseil des £tats les deliberations 
sont prises :\ la majorite absolue des votants. 

Aktici.k 81K Le« lois fetierales, les decrets et les arrfites federaux ne peuvent ^tre 
rend us <|u'uvec Tacconl des deux Conseils. 

Les lois tederales sont soumises j\ Tadoption ou an rejet du penple, si la demande en 





rer 
pour les votations populain's. 

AiM'K'i.F. 1)1. Les membres des deux Conseils votent sans instructions. 

Aktu'I.k Ihi. Cbaquo Conseil deii 
(Elections mentionnees ^ Tarticle 85, 
oer sur un eonflit de competence (arti 

{HUir ilelibeivr en commuu sous la direction du President du Conseil national, et c'est 
a uuvjorite ties membres votants des deux Conseils qui decide. 

.Vi< riri.K IKi, I/initiative appartient ^ ^acun des deux Conseils et h cbacuc de lears 
luembi^'s, 

Los (\intot\s peuvent exercer le m^me droit par correspondance. 
Aunn.K iM. bans la I'^gle, les seances des Conseils sont publiques. 

II. — Conseil f4d4rah 

Aim hi k" *A^, l.'autorite dirt^ctoriale et executive superieure de la Confederation est 
ewMM^o \M\y WW Conseil federal eompt»se de sept membres. 

VuiuuMMi, l.iv* membjvs du Ctmseil federal sont norames pour trois ans, par les 
Tou^^iU leuniH, el ei»ol?*ls parmi tons les citoyens suisses eiigibles an Conseil national. 
Ou ue pout I a (outetois ehoisir plus d*un membre du Conseil federal dans le mSme Cao- 

l v^ IVmi^vH t\Ml»Mal iv«t ivuouvelo integralemont apr^s cbaqne renonyellement du Con- 

\ OH uhMubi^^* qui i\w\X vaeauoe dans rintervalle des trois ans sont rem places, i la 
pv> u»UMo M» »«iU»u MO V \«Heu»blee fiMlorale, pour le reste de la duree de leurs functions. 

Vi»M\ » I ^'' i »'•* meml»»^^M du Conseil federal ne peuvent, pendant la duree de leurs 
i^sMv \\\\ss^, u^wMU jMiouu {\w\\\^ euiplol. soit au si^rvice de la Confederation, soit dans un 
i^»^<v»o. \\\ **w\\\\' d'.»Mh^^ o<Mii<^Jv ou exereer de profession. 

VhM\ » \ ^^^ \ y^ K\w\^\A\ ledeuil e<*l pivsiiie par le President de la Confederation. II 

^ \^\ \ i* V l*M»^<do»^i. 

\ vv is>«>ulvHV de \\s {\\w{V\\\^\M\\w\ et le viee- President du Conseil federal sont nommes 
Kvvyu \kMv> ^MMOo, \\\\ y \»iH»Mul»Uw jWleiale, eufiv les membres du Conseil. 
\ .V Tm ivi^^vV »<vMhoU de eh«MH** »>** pout t^tivelu President ou vice-President pour 

\ ylio^w mv'^sO^u* ^^\^ yy^wi ivv\>tir U ebav^M>de v ice-President pendant deuxanneesde 

^ V \ ^y u ^^^^ \ ^' \\yyAK\\yw{ de U» Coul\MbM'utli»n et les autres membres du Conseil fede- 
vuv»M^ WW M»^MsMuvvva w^MUol de la Cainse finlerale. 
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AimcLK KM). Lo ComrhII fotlonil no peut diSlib^rer que lorsqn'il y a an nioina qnatre 
nienibri^s pie^entH. 

AkTici.E lOL Les nienibres dii Coiisoil federal ont voix consultative dans les dcnx 
m^tiuDH de I'Asseniblre IV'dorale, ainsi quo le droit d'y faire <les propositions snr les ob- 
jets eii oelib^ratiou. 

Article 102. Les attributions et les obligations du Conseil federal, dans les liniites 
de la preseute constitution, sont notamnient les suivantes : 

L 11 dirige les atlaires federales, couformemeut aux lois et arret6s de la Confedera- 
tion. 

2. II veille a Tobservation de la constitution, des lois et des arretes de la Confedera- 
tion, ainsi que des prescriptions des concordats fed6raux ; il prend, de son chef ou sur 
I>lainte, les inesures u^^cessaires pour les faire observer, lorscjue le recours nVst pa« du 
iioiubre de ceux qui doivent etre portes devant le Tribunal fed(^ral ti teneur de Tart. 

li. II veille ti la garantie des constitutions cautonales. 

4. II pr<^sente des projects de lois ou d'arr^tds a TAssenibl^e f(?ddrale et donne son 
pr^avis sur les propositions qui lui sont adress^es par les Conseils ou par les Cantons. 

5. II pourvoir ^ I'exdcution des lois et des arrfit^s de la Conf<(5d<5ratiou et il celles des 
jugements du Tribunal fdd^ral, ainsi que des transactions ou des sentences arbitrales 
sur des ditTdrends entre cantons. 

6. 11 fait les nominations qui ne sont pas attributes !\ Tasseuiblde fed6rale oa an tri- 
bunal federal on ti uuo autre autorite. 

• 7. II examine les trait^s des cantons entre eux ou avec lY'tranger, et il les approuvo, 
«*il y a lieu (article 85, cbilfre 5). 

8. II veille aux int6r^3ts de la confederation au dehors, notamnient h Tobservatiou de 
sea rapporte int«rnationaux, et il est, en general, charg6 des relations exterieures. 

9. II veille h la siiretd cxtcrieure de la Suisse, au maintien de sou inddpendance et de 
sa neutrality. 

10. II veille ii la sArctd intcrieure de la Confederation, au maintien do la tranquillite 
et de Tordre. 

11. En cas d'urgence et lorsque I'Assembiee f6d6rale n^est pas r6unie, lo Conseil fdd<5ral 
est autorise ii lever les troupes necessaires et ii en dispo8«;r, sous reserve de convoquer 
imme^liateme^t les conseils, si le nombredes troupes levels ddpasso deux mille bomuies 
ou si elles restent sur pied au del:\ de trois seniaiues. 

1*2. 11 est charge de ce qui a rapport au miliraire federal, ainsi que do toutes les autres 
branches de Padministration qui appartienneut i\ la confederation. 

13. II examine les lois et les ordonnaucesdes Cantons qui doivent etre soumises a sim 
approbation; il exerce la surveillance sur les branches de Tadministration cantonale 
qui Kont placees sous son contr6le. 

14. II administre les tinanccs de la confederation, propose le budget et reLd les compte 
de8 recettes et des depenses. 

15. II surveille la gestion de tons les fonctionnaires et employes de radministratiou 
feder.le. 

16. II rende compte de sa gestion a I'Assembiee federale, i\ chaque session ordinaire, 
Ini preseute un rapport sur la situation de la Confederation tantii Tinterieur qu'au dehors, 
et recomniande L son attention les mesures qu'il croit utiles :\ Taccroissement de la 
prospedte commune. 

11 fait aussi des rapports specianx lorsque TAssembiee federale on une de ses Sections 
le demande. 

Akticlk 103. Les affaires du Conseil federal sont reparties par departements entre ses 
Tueoibres. Cette repartition a uniquement pour but de faciliter Fexamon et Texpedition 
des affaires ; les decisions emanent du Conseil federal comme autorite. 

Akticlk 104. Le Conseil federal et ses departements sont autorises h appelor des ex- 
l>ert8 pour des objets speeiaux. 

III. — ChanceUerie fcdtra 1c. 

Article 105. Une chancellerie federale, h la t^te de laqnelle se trouve le Chancelier 
de la Confederation, est chargee du secretariat de I'Assembiee federale et de celui Con- 

^i\ ie<ierai. 

Le Chancelier est eiu par TAsscmbiee federale pour le terme de trois ans, en m^me 
t«inp8 qne le Conseil federal, 
'^chancellerie est sous la surveillance speciale dn Conseil federal. 
^Qe loi feiierale determine ce qui a rapport ^ I'orgauisation de la chancellerie. 

IV.— Tribunal fMral. 

Article 106. II y a un Tribunal federal pour Fadministratiou do la justice en ma- 
''^"' federate. 
*'y a, de plus, un Jury pour les affaires penales (article 112), 

U. Rep. IM 5 
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Articlk 107. Les iiienibres et les supplcants du Tribuual f6d<Sral sont nomni6s par 
rAssemhlde I'^ddrale, qui aura djjard a ce que les trois langues nationales y soient re- 
pr^-sent^es. 

La loi determine rorganisation du Tribunal f<6d6ral et de sea sections, le nombre de 
868 raembres et dee suppliants, la dur^e de lenrs functions et leur traitemeut. 

Article 108. Peutotre Domui6 aa Tribunal fcddral tout citoyen suisse eligible aa 
Conseil national. 

Les membres de rA8sembl<5e f(6d(^rale et du Consoil ft^ddral et les fonctionnaires nom- 
m^8 par ces antorit<58 ne peuveut en meiue t'euips faire partie du Tribunal fdddral. 

Les membres du Tribunal federal ne peuvent, pendant la durde de lenrs fonctions, 
revetir aucnn autre eraploi, soit an service de la Cont<Sd^ratiou, soit dans un Can too, 
iti snivre d'autre carri^re on exercer de profession. J 

Akticle 109. Le Tribunal f<5d6ral organise sa cbanccllerie et en nomme le person- 
Del. 

Article 110. Le Tribunal f<6ddral connatt des diff<5reiids de droit civil : 

1. Entre la Conf<5deration et les Cantons ; 

2. Entre la Confddt^ration d'une part et des corporations ou des particuliers d'autre 
part, quand ces corporations ou cos particuliern sont demandeurs et quand le liti^^e 
utteint ledegr<^ d^impoitance que d<$termincra la Idgislation f(5d(?rale j 

3. Entre Cantons; 

4. Entre des Cantons d'une part et des corporations ou des particuliers d'autre part, 
4iuaud une des parties le requiert et que le litige atteint le degr(S d'importance que dc- 
terminera la U'^gislatiou federate. 

II connalt de plus des difierends conceruant le heimatlosaff ainsi (pie des cont-estations 
qui surgissent entre communes de diifcrents Cantons, toucbant le droit de o\i6. 

Article 111. Le Tribunal f<5ddral est tenu de juger d'autres causes, lorsque les par- 
ties s'acconlent j\ le nantir et que Tobjet ou litige atteint le degr6 d'imx)ortaDce que 
dotorniiuera la l<^gislation f<5d6rale. 

ARTICIJ5 112. Le Tribunal l«5d4$ral assisttS du Jury, lequel statue sur les faits, connait 
on mati^re )x^nale : 

1. Des cas de haute trahis<.)u envers la Confederation, de rdvolte on de violence cen- 
tre les autorit08 fetloralos; 

2. I>e8 crimes et des dolits contre le droit des gens ; 

;i, IVs crimes et des dolits politique8 qui sont la cause ou la suite de troubles par 
losquels uue intervention foil^ral arm<5e est occasionnde ; 

4. I>e8 fait« relev^ ^ la charge de fonctionnaires nomm<5s par une autorite fdddral, 
quaml ct»tte autorite en saisit le Tribunal f6d6ral. 

Artici^ MX Le Tribunal fcnliSral connatt, en outre : 

L IW oi»ntUts de comiH^tence entre les autorit<5a fcddrales, d'une part, et les autori- 
tos oanto«»l<\^ d'autre i^urt ; 

4, lK>s dirtVrends ontn* Cantons, lorsque ces difFerends sont du domaine du droit 

;t lV\s ivolamations iH>ur violation de droits constitutionncls des citoyens ainsi que 
d*\H iwKMUrtlious de pjuliouliers |>our violation de concordats ou de traites. 
S<»ul ixvit^rvtH^ U^ iH>uti»»talious atlmiuistratives, ii determiner par la Idgislatiou {6- / 

IMuH touj» tivH oas prtMuentionne8, le Tribunal feddral appliquera les lois vot<§e8 par 
r \s.Nvuibhv tWloi^i et Uvj arn^ti^ de cotto assembiee qui out une port6e geu6rale. II se 
v>i*Uvmuoi^ Oiiuleuiout aux trait^xs que VAssembiee fcderale aura ratifies. 

VkhvIK 114. ihiirt* UvH cas mentionnes aux articles 110,112 et 113, la legislation 
fxsio^j^te m ut pii*it\Hd auirtvs attain\Hdaus la competence du Tribunal federal ; elle pent, 
vu ivinu uliov. a^MJuer i^ ^v tribunal dtv* attributions ayant pour but d'assurer Tapplica- 
^ vu uoHx^Miu d^vi UuH pixn u»\s {^ larticle 04. 

I \^J}isjhmtioH8 ditenes, 
\K »u i V I tv Iv^ut vv qui ^vuv^rue le 8i»^g« dos autorites de la Confederation est I'ob- 

^'\1'» !^ K^U^^i'^v^ m^'*^^^^^^^^^ langues p^uiees en Suisse, rallemand, le franfais 

., ' , . s .» MM»< I v>^u,v* ik^uouhUv^ de la Confederation. , , ^ , 

...1 I ir I .vx tvMuiuM.uHU^vH do la Contederation sont responsablos de leurgca- 
, .v.; i W U ivvUn V.c dv u utuuo i>t> qui tionl i\ cette responsivbilite. 

CUAriTRE HI. 

KK\ IMWN »^K lA iX>NSTITUTIOX KKD^RALE. 

^ . » V t * ^V*.xt.tiaK^u!iv doi^le iHMit ^ti-e r^visee en tout temps. 






^ ^ , wx ->v^^ ^^ l«o« d;UKH Kvs foruuvH s tat mes pour la legislation federal^ 
>.* tiUvVAuv MMtwu do lAssoiubUV fodorale decrote la revision de I ^ 
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Constitution fddcrale etqnorautrt^ section u'y consent pas, on bieu lorsque cinqnante 
mille citoyens snisses ayant droit cle voter demandent la rdvision, la question de savoir 
r<\ la Constitution f<5ddrale doit otre r<^vis6e est, dans Tun comme daus I'autre ctM, sou- 
uiise a la rotation du peuple Suisse, paroui on par uon. 

Si, dans I'un ou Tautre de ces cas, la ninjorit^ des citoyens suisses prenant part & la 
votatiou se prononce i)our Tatiirniative, les deux couseils seront renouvel^ pour tra- 
vailler k lari^vision. 

Article 121. La Constitution fodorale rdvisde entre en vij^ueur lorsqu'elle a 6t6 ac- 
cept^e par la UTajorite des citoyens suisses prenant part h la votation et par la m^jorit6 
des et^its. 

Pour etablir la uiajorite des £tats, le vote d'un demi-Canton est coniiUd pour une 
demi-voix. 

Le rdsnltat de la votatiou populaire daus cbaque Canton est consid<5r^ comme le vote 
ile r£tat. 

DISPOSITIONS TR.iXSITOIHKS. 

Artk'LK I'KKmikr. Le pro<luit des ]>ostes et des phages sera rdparti sur les bases ac- 
tnelles jusqu'j^ I'epoque ofi la Confeilcration prendra elfectivement h, sa cbarge lea d6- 
penses luilitaires supportiV^ jusqu^\ ce jour par les Cantons. 

La legislation fdd<^rale i>ourvoira en outre i\ ce que la perte que pourraient eutralner 
<lans leur ensemble les mmlifications resultant des articles 20, 30, 36, 2^ alinda, et 42 e, 
pour le lisc de certains Cantons, ne frappe ceux-ci que graduellemeut et u'atteigne boq 
chiffire total <iu*apres une periode trausitoire de ([uelques anndes. 

Les Cantons qui u'auraient pas rempli, au moment oil Tarticle 20 de la Constitution 
entrera en vigueur, les obligations militaires qui leur sont imposdes par I'ancienueCon- 
stitntion et les lois fffdc^rales seront tenus de les exdcuterii leurs propres frais. 

Articlk 2. Les dispositions des lois f(Sd<5rales, des concordats et des Constitutions oa 
des lois cantonales contraires i\ la pr(5seute Constitution cessent d'etre en vigueur par 
le fait de I'adoption de celle-ci, ou de la promulgation des lois qu'elle prdvoit. 

Article 3. Les nouvelles dispositions conceruant Porganisation et la com^Y^tence du 
Tribunal f(6ddral u'entrent en vigueur qu'apros la promulgaction des lois 16d6rale8 y 
relatives. 

Article 4. Un ddlai de cinq ans est accordd aux Cantons poor introduire la gratuity 
de renseignement pablic primaire (article 27). 

Article 5. Les personnes qui exercent une profession lib<$rale et qui, avant la pro- 
mnlgation de la loi fdddrale prdvne i\ Tarticle 33, ont obtenu un certiticat de capacity 
d'an Canton on d'oue aotorit<S concordataire reprdsentant plnsieurs Cantons, pen vent 
exercer cette profession sur tout le territoire de la Conf<^d6ration. 

Aiusi arrc)t^ par le Couseil national, pour dtre sourais a la votation du people snisse 
et des cantons. 

Berne, le 31 Janvier 1874. 

Le Pr evident : 

ZIEGLER. 

Ijc Sfcretaire : 

SCHIESS. 

Ainsi arrdt45 par le Conseil des fitats, pour 6tre soumis ^ la votation du peuple Suisse 
el des Cantons. 
Berne, le 31 Janvier 1874. 
Le President: 

A. KOPP. 

Lt Secretaire : 

J.L. LUTSCHER. 

^ A\r^ti federal corcermuU te rcnultat dc la votation sur le projet de Constitution f^d^rale retisie 

du 31 jdnvier 1874 {du 29 mot 1874). 

L'A88EMnL^:E Fi^.D^RALE DE LA CONFEDERATION SUISSE, 

Vn lea proces-verbaux de la votation h laquelle le peuple Suisse a proc<5d6 dans tonte 
^»Cont'«6(leration le dimaiicbe 19 avril 1874, sur le projet de Constitution fdddrale r^vi- 
^1 da :U Janvier le74 ; 

Aprt^ avoir pris connaissance des dcSclaratious des autoritds cantonales compdtentes, 
tonchant le vot« des fitats ; 

^'n le message du Conseil f((kl6ral, du 20 mai 1874, duquel il r<5sulte ce qui suit : 

^' Matirement au rote du pettplcy les op<?rations du 19 avril ont donud les r^snltats 
iuivauts : 
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Cantons. 



Zurich . . 
Berne . . . 
Lucerne . 
Uri 



Schwyz 

UuterwaUleu-le-Haut 
Uuterwaldcu-le-Bas . 
Claris 



Zoug 

Friboiirg 

Soleure 

BAle-Ville 

BAle-Caujpngue . 

Schafl'honse 

Appenzell Rh.-E 
Appenzell Rb.-I 
St-Gall 



Grisons ... 
Argovie ... 
Thurgovie. 
Tessin . ... 
Vaud .... 
Yalais , . . . 
Neuchatel . 
Genovt' 



Accep- 
tants. 



61,779 

iVA, 367 

11,276 

:W2 

1,986 

:S2 

522 

5, 196 

1,797 

5,568 

10,739 

6,821 

9,236 

6, 596 

9,858 

427 

26,134 

10, 624 

27,196 

18, 2:12 

6, 245 

26, 204 

3,558 

16,295 

9,674 

'MO, 199 



Rejetants. 



3, .W 
18,2^ 
IH, W 
3,866 
9,*29rt 
2,807 
2,235 
1,643 
2, 740 

2i,3f>e 

5,746 

1,071 

l,4iH 

219 

2,040 

2, 5.V 

19,9:» 

9,492 

14,55<* 

3,761 

12,507 

17,362 

19,368 

1,251 

2,827 



198, Oi:5 



En cun8e<|uence, le pn>jet de constitution r^vi?ee a <^to adoptiS parIM0,199 cit'>.veD8et 
rfjeti^ par 11*8,013, de sorte que le uombre des acceptants est de 142,186 sup^rieur £i celai 
des refusauts. 

6. Hclatirement au rofe des Ktats, les Cantons suivants out formal^ des votes sp^ciiiux : 

Uri le 5 mai 1874. 

Unterwalden-le-Bas le 6 avril 1874. 

Claris le 12 avril 1874. 

Grisons le 1 mai 1874. 

Tessin le 5 mars 1874. 

Geneve Iel9 avril 1874. 

Les Ctats de Claris, des Grisons, du Tessin et de Geneve se sont prononc^s poor Tac- 
ceptatioLi. el ceux d'l'ri et d'l'nlerwalden-le-B;is pour le n»jet. 

Tons Ifs autres Etats out declare qu'ils con^ide^aient le resnltat dn vote popalaire 
coiuiue et *nl le vote de I'l^tat. 

11 en rt^suiie que le pn»jet de Constitution n^visee a ^t^ adopts par 14^ Etats, savoir: 
Zurich. lU-rne, lilaris, Soleure, Bale. Si li all house. Appenzell Rh.-E., Sc-Call, Grisons. 
Argv»vie. Thurj>ovie, Tessin, Vaiul, Neuchatel et Geneve ; et qn'il a ^te rejete par7^ ^taf», 
aavoir: Lucerne, Uri, Si'hwyz. Unterwaldeu, Zoug. Fribourg, Appenzell Rh.-L, et Valais; 

Ih't'lart cf qui suit : 

1*. La Constitution ftHlcniler^visee, telle qu'elle se trouve renfennee dans la loi fedc- 
rale du ol Juuvier 1?74. a ele accepiee s«ut |K*r la niajoriie des ciloyens suiss^s ayaut 
pns part a la votatioo. soil piir la uiajonie des Cauious; en couse<|ueuce, elle est, i»af 
le presenle arreie. st^lennellement dei-laree en vi«rueur a dater du 29 mai 1874. 

r'. La preseute dtvlaniiion est transtnise au Oou^eil tViloral p*>ur qu'il ponr\oie h c^ 
quVUe rx^'^uve la publicite luvessairv el qu'il preune les mesuresuUerieuresd'executioi* - 

Aiusi arr^'te par le Couseil national, 

Bt-rue. le 2^ mai 1>74. 

ZIEGLER. 

SCHIESS. 

Aiu*i arrere par le C'onseil des ^tats. 
B^nie, If *ii> uiai 1^74. 

A. KOPP. 
J..L. LCTSCHER. 
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LK CONSEIL FfiD^:RAL AKUfri^ : 

L'arrete federal ci-dessus hera, avec la Constitution fcd<Srale elle-niOuie, insdpd an 
Kociieil officiel des lois de la Confederation et commnniqii6 aux Gonvernements canto- 
uanx ponr qn'ils liii donuent la publicity couveuable en le faisant afficber. 
Berne, le :Ui niai 1874. 
Le President de la Confederation : 

SCHENK. 
Le Chanccliei' de la Confederation : 

SCHIESS. 



^fr. Delaplmne to Mr. Fish. 

Xo. 7 73. J American Legation, 

Vienna, Atigust 3, 1874. (Received August 18.) 

Sir: In compliance with the Department circular-dispatch of the 23d 
of June last I have endeavored to obtain reliable and authentic informa- 
tion in regard to the course pursued by the government of Austria- 
Hungarj', in relation to the adjustment of claims presented against it. 
I have mainly consulted in this matter with the Count Revertera, the 
chief of the legal section of the imperial and royal ministry for foreign 
att'airs. The report and general observations with special reference to 
the schedule of inquiries forwarded by the Department in the dispatch 
alluded to, which I have clrawn and herewith append, have been 
obligingly revised by him, and have been pronounced correct in every 
respect. I shall transmit through Mr- Consul Robinson, via Hamburg, 
certain volumes for reference, containing more detailed and copious 
information, as well as full statements of the laws and ordinances upon 
the subject. The titles of such volumes being as follows : 

1. Das allgemeiiie biirgerliche Gesetzbuch tiir dfis Kaiserthum Oester- 
reii'h. 

2. Die Civil- und Militair-Jurisdictionsnonn. The formula of civil and 
military jurisdiction, 

3. Staatsgrundgesetze der osterreichischen Monarchic. State funda- 
mental laws of the Austrian monarchy. 

4. Supplement to same. 

5. The universal citizens' law-books for the Austrian empire. 

G. Katechismus der osterreichischen Staatsverfassung. Catechism 
of the Austrian state constitution. 
I have, &c., 

J. F. DELAPLAINE. 



Pifport and ycncral obaercations Hi)on the snhjvet referred to in Department circular-dispatch 

of 23d Juney i«74. 
• 
1. It is not witbin tbe province of eitber legislative brancb of tbe government to 
iuvestit^ate or entertain tbe examination of claims against tbe government, witb tbe 
lH)88ibly single exception, tbat in tbe case of tbe omission or refusal of any official to 
l^rform administrative acts incumbent npon bim nnder bis duty or obligations au 
'^'Jch, then a petition by tbe party aggrieved mav be made to eitber brancb of tbe reichs- 
rathlor relief. In sucb case tbere is no investigation or trial, but tbe petition will 
^^transmitted to tbe president of tbe ministry, witb tbe injunction to cause justice 
to be done in tbe matter. 

2' Tbe matter is referred to a committee for examination and subsequent report, bnt 
^0 special means are afforded for obtaining evidence on bebalf of tbe government, 
other than by a simple citation of witnesses to appear before tbe committee. 

^' The executive department is iif no case wbatever autborized or empowered to 
famine or determine claims of any class; but in matters purely administrative, tbe 
•iiinistry may be calle<l to give decisions under its responsibility \\\ e«L«»^ Wi^ '^^LtVj <i.wv- 
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aiders bimself ag<jrievecl, as in the case, for instance, of an excessive tax or coutribn- 
tion being imposed, Ac. There exists a drangbt of law for the establishment of a court 
of administration, to be called " Verwaltungsgericht," which baa, however, not vet 
been voted upon in the reichsratb. This conrt is intended to correct any erroneom 
decision of the ministry, but only in reference to matters purely administrative. 

4. Every citizen having any claim, either pecuniary or for damages, against the f^\- 
ernment, is entitled to prosecute the same by suit at law, equally as against an individ- 
ual, but before the landesgericht, (provincial court,) excepting when the subject of the 
claim has reference to the right of the occupation of landed property, or to the rents 
or income arising from real estate, in which case the suit must be prosecuted before 
the bezirksgericht, or district court, within the district where such property is situated, 
and this privilege extends to aliens alike as to citizens. 

5. Aliens, whether resident or non-resident, are entitled to maintain actions in all 
the ei>urts of law of the empire, and stand upon the same footing as citizens, with 
the single exception of an absence of reciprocity existing on the part of the native 
tHHUitry of such alien being a fact, which might, if proved, exclude him from the privi- 

r urtber. a non-resident alien can, before prosecuting a suit at law, be required to 
fVirnisih sei'urity for ct«ts to be paid by him if so adjudged bj' the conrt ; but only wbeu 
such sei'unty in similar cases is required in bis country. 

tK The two cIhssos of claims may be distinguished as those having reference to po- 
Utieal rights, and those founded upon contract, or private rights. The adjudication 
under the former is pro)>erly appertaining to the reichs gericht, composed of memben 
lumiiuatiHl by the ri\)wu and elected by the reichsratb; but in all cases of private 
right, the pixtciHlure in complaints against the government consists in the presentation 
l>> the i»n>secutor of his ei>m]daint to the respective court having jurisdiction, which 
iM^levs tiie same to Ih« serveil u)h)U the iinanz procuratur, whose duty it is to defend the 
gov ernment« which ^Htssesses no privileges, in regard to evidence in its behalf or iu 
[tiHHMU'ing Mame, but stands in the same position as an ordinary defendant. 

U nia>' be fiirther ivuiavked that the sovereign himself is amenable to the ordinary 
eourU of Justice, as any private [>ersou in matters atlecting his private domain, per- 
Monal lU'ojterty, or rights, lu the former case, the customary legal process is served 
U)MMi tlie 1, iV K. verwalter, or manager of the domain, otherwise, upon the hofoiei:)- 
teruiit, 

Tlie wimple privilege pcvssesstMl by the state in the matter of bringing actions for real 
phipeily, consists iu I he right of prescript'on being in its favor for a period of forty 
y^Hiik IiimIcimI of thirty, in the case of individuals. 



Mr, Bolcer to Mr, Fish, 

Nti. 'J 10. 1 Legation of the United States, 

(UiHHtantinopIv, August 11, 1874. (Received September 2.) 

Hilt I I liuvo I ho honor to aeknowled^i^e the receipt of a dispatch, un- 
iMtiiiliorrdi MiidtM' thilo ot June 23, 1874, to«:ether with a "schedule of 
liHjMhh'n," thn objet't of which dispatch is to obtaiu exact information 
M*Hi»Hlliitf IIh^ |iructice of the Ottoman government in the adjndicatiou 
ol rliilniM ii^iiliiHt that government, in order that the information thus 
MdiiHtd IMMV ho MNod ^* tor the purpose of facilitating the adjustment and 
doloMMJiiMlioM oC ohihns presented against the Government of the Uiii- 
lod MImIoh, wIhMIum* hehl by its own citizens or by the subjects or eiti- 
#riitt (il loiol^M ^overinnonts, and with a view of establishing, as far as 
IMMV h«^ |MHoli<^Hbl(s a general and uniform system and mode of pro- 
oodiMo liM' \\w liivt^Nligation and determination of these classes ot 
\hiUM»i" l»y llio (lovtMiinient of the United States. 

Ilio miilnl^Nlng luliu^iples, which pervade public afiairs in the Un^' 
iv\\ Mliih M inid in MuMXtonum Empire, are so antagonistic that, save i^^ 
iU\\ UMV hI' iMMilruHt, I tloubt whether the governmental practices ^^^ 
{U\\ lalloi (MMiiiliy eouhl bo made to serve as a basis for either theory c>^ 
,^viiMM IM Iho humor eounlry. As this essential difl'erence in the spir^^ 
an] ihn iHiMi of Hm^ two governments is well known to the Departmei* ** 
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[ sball proceed, without further preliminary remarks, to reply to the 
questions contained in the "schedule of inquiries," adding thereto such 
uformatiou as the subject may seem to demand. 

Question 1. "Are claims against the gov'ernment investigated, deter- 
niued, and, if allowed, their payment directed and provided for by the 
egislative branch of the government!" 

Question 2. "If the legislative authority does entertain such claims, 
nrhat is the mode of procedure, by committee or otherwise, and what 
ueans, if any, fire i)rovided for procuring evidence on behalf of the 
(jrovernment!" 

Both the above questions are answered by sayiug that the constitu- 
tional distinction between the legislative and the executive branches of 
:he government, which prevails in all civilized countries, does not exist 
n the absolute monarchy of Turkey. In that country the legislative 
lud the executive functions of the government are but one, and their 
idroinistration is lodged in the same hands. 

Question 3. "What provision, if any, is made for the examination and 
letermi nation of claims by the executive department f What is the 
node of procedure in the investigation of claims by or before executive 
>ffieers; and what means are provided for procuring evidence on behalf 
>f the government!" 

Claims on behalf of or against the Ottoman government are, by the 
regulation which defines the constitution and the functions of the coun- 
•il of state, submitted for investigation to the appropriate section of 
that body, which, sitting as a tribunal, has the same power as any court 
:)f law to summon witnesses and to procure evidence on either side. 

The council of state consists of about tifty members, notables of the 
empire, who are appointed by the Sultan. This body is divided into 
tive sections of ten members each, each section having cognizance of a 
l»articnlar department of the public administration. Section 1 is 
charged with the interests of the interior, the war, and the marine de- 
partments. Section 2 with the finance and the evcaf departments ; the 
tatter department being that which regulates the vast and complicated 
juestions of the vacoufn^ or religious establishments of the empire, 
ivhicii bold, either in fee-simple or by lien, a hand upon a great body of 
the real estate of Turkey. Section 3 is charged with the legislative de- 
[>artment in all its branches. Section 4 with the public works, the com- 
mercial and the agricultural departments. Section 5 with the depart- 
ment of public instruction. 

On a claiui being made by or presented against the Ottoman govern- 
ment, the claim is delivered for investigation to that section of the 
c>ouncil of state to which the question properly belongs. The section, 
after trying the case by the ordinary rules of evidence, reports to the 
whole body of the council, which latter in turn submits its views as to 
the merits of the Tatfair, in the form of a report, to the grand vizier. 
It must be borne in mind that the council of state is an advisory body 
merely, having no executive functions whatever. Should the grand 
Tizier be satisfied with the report of the council of state, its advice is 
pat in force by his decree, which is final. Should the grand vizier and 
tlie counsel of State ditter in opinion, the question is recommitted 
to the latter, with instructions from the former to alter its judgment in 
accordance with the supreme will ; a means of arriving at absolute 
truth and justice which, so far, has never been neglected. 

Should a claim, treated as above stated, be one between the govern- 
ment and an Ottoman subject, it would be terminated by the execution 
of the decree of the grand vizier, from which there i^ uo w^v'^aX^^x^ 
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by the rare and difficult means of a petition to the Sultan himself; 
a moile of reiiress which the government takes care to render it next to 
imi>os;sible to obtain. 

The moile of procedure, in the case of claims for or a<rainst foreigners, 
dirters entirely from that above described, as will hereafter be shown. 

Question 4. ^' Is there any provision of law allowing a citizen or sub- 
ject to sue the government in the regularly-established courts, or iu 
any s^KHMal tribunal, and does the privilege of maintaining an actioa 
against the gv>verument (if it exists) extend to aliens t" 

Claims on the part of Ottoman subjects against the government 
aiv not triable by theonlinary courts of Turkey, but must be prosecuted 
by iH tinon to the grand vizier, who refers such claims to the council of 
state, at his discretion. Foreign governments have never recognized 
this pi\H*tHlure as applicable to their subjects or citizens, but claim to 
briui: suits, to which the Ottoman government is a party, before the 
^ii*/tP>*\ or mixed commercial court. This claim, although it has been 
and is now uisputci! by the government, has never been positively de- 
tutnl in praotiio. Tlie usual way, however, of presenting claims of any 
imp\u*tanre apunst the Ottoman government is by means of direct 
diplomatic intervention. The grand vizier then advises with the conn- 
i\\ of slate* as befoix^ mentioned, and afterward renders his decision 
to the Ibivign embassy or legation. In the unusual event of a settle- 
ment not being arrived at as the result of one of those prolonged nego- 
tiations between a foivign representative and the Ottoman government, 
i JudviAM hat the ambassador would insist either that the government 
should n^ivi^ to an arbitration or answer to a citation before the tuJjaret^ 
and I tlo nt>t think that the government could avoid submitting to one 
ot thivMtx alttunutives, such is the influence of diplomacy iu this imper- 
leoll,v oi7;ani/i»d and st^lfdistnistful state, 

t^hiostion .^. ** What is the status of aliens before the regularly-estab- 
limbed eiMirtM of the country! Can they maintain an action in such 
* oMilH MKidnsl a eiti/en or subject; and if so, does the privilege extend 
(o all alU^MH, or Is it routined to resident aliens only?'' 

TheHhihiMol' aliens befoi^e all the Ottoman courts, with the single 
^^^^eplloM of the vhth'i, or real-estate court, is the same as that of Turk- 
ish MMm»^»'l'<« i»> ther/i(V'* the testimony of Christian witnesses is not 
adiMllled. (NMiHJdering how readily and at what low rates oral testi- 
MhMi\ 1*^ purehnHjibh^ in Turkey, the above provision seems to be a wise 
one, iilllioMwIi It Ih but a half measure, for in order to render the courses 
ol |M4llreMNlo I cHt I mony perfectly pure and unsuspected, Mussulman 
M II iMujiir«t, by MM extcMsion of the system, should also be excluded. The 
i^oMi I miImIH I l»<^i» »'*^',V, "^ ^^ generally does at present, upon documentarj' 
\\\ hlnnroi (M , larklMK tlu^ latter, might hear both sides of the cause, and 
Mt^llli' II ttrleMlllleMlly, according to what philosophers call the *'antece- 
drMi iMitliMlillilicM'' 

Nmm M'«ld<»Ml mIIcmh, properly represented by counsel, have the same 
hih III iH*^ brlore (he Oltonian courts as resident aliens. 

lli'MS »mIMmh Iheory nside, it may be well to say something as to the 
jMtMiit'M uhh'li eslHlH Im Turkey regarding suits between foreigners 
y\\ dIMi M Ml mmIIommIHJch and between foreigners and Ottoman subjects. 
\ .iii.tt H liMl SMM'M lorelgMcrs of ditferent nationalities are always tried \x% 
il(iy ihmmmIiH roMil ol the defendant. Of course, in anticipation of ii* 
\y\\ >\u\{, Hmim \h alwn.VH a struggle on each side to secure the positioiB^ 
,vi \\\ \\ M'liMl 11 wMppoHcd necessity for success that sometimes leads tc^ 
V (hiM»« Ml ss lilrli I leur rigid moralists would not always approve. 

/iflhi )// hH'i'M liMcigMt^rs and Ottoman subjects arc invariably brough 
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>erore the tifljarcf, or mixed court of commerce, with the exception only of 
;ucb suit 8 as relate to real estate, wliich latter are under the exclUvsive 
nrisdiction of the cher-i. Trial bv jury does not exist in the Ottoman Em- 
)ire. The tMjaret is a court composed of five judg^es; the president and 
wo members of which are Ottoman subjects, not necessarily Mussul- 
tians, and the otiier two judpjes are of the nationality of the foreign 
»arty to the suit. The procedure before the tidjaret is the same as that 
>eiore any court, composed solely of jud^jes, in our own country. It 
hould also be added, injustice to the character of the tidjaret^ that its 
lecisions may sometimes be respected. 

The saddest exhibition which a Turkish court presents is the taking 
f oral testimony. As I have before said, testimony as to any conceiv- 
ble state of the so-called facts of a case can easily be purchased, and 
!i used with the most reckless profusion, even by the parties to a suit 
rho have justice upon their side. At the doors of all the courts, par- 
icalarly, by some irony of Ueaven, before the doors of the semi-ecclesi- 
stical court of the Sheik-ul-Islani, at all hours of the day, squat men 
Fhose sole business it is to be em])loyed as witnesses in causes about 
rhicfi they know nothing at the outset. The character of these men 
ei>end8 upon the intelligence with which they can receive a lie, and 
he plausibility with which they can afterward utter it. To hear the 
)rient4il volubility and vehemence with which these false witnesses will 
arl their opposing lies into one another's teeth, the auditor might 
eadily mistake the testimony for the argument, and the deponent for 
he advocate; so circumstantial is the statement and so fee-zealous 
nd passionate is the style of its delivery. In consequence of this state 
f things, oral testimony goes for little before a Turkish court Avhen op- 
►osed by documentary proof or the probabilities of common sense, pro- 
ided always the court itself be inclined to render justice. 

Question i), "If different systems of adjudication exist as regards 
ift'ereut classes of claims, what is the system with reference to each 
lass, and what the mode of ])rocedure and the privileges of the Govern- 
aent in relation to evidence in its behalf and the means of procuring 
uch evidence?" 

The system of adjudicating all classes of claims, for or against the 
)ttoman government, is theoretically the same in all cases. The pro- 
edure before the council of state, and the rules as to testimony and 
he means of procuring it, are the same as those before an ordinary 
ribunal. 

That which has already been written will perhaps render needless 
my further expansion of the subject, as suggested in section 7 of the 
* schedule of inquiries." I shall inclose with this dispatch a copy of all 
[bat has been so far published of a work entitled Legislation Ottomane, 
by his excellency Aristarchi Bey, the present Ottoman minister at Wash- 
ington, which work may be of interest to the Department, as it contains- 
the only codification of Ottoman law in a foreign language that has jet 
Wn attempted, and its successful execution does great honor to its 
distiuguished author. The volumes which are to follow, I shall forward 

to the Department on their completion. The theory of Turkish legal 

organization, as set forth in the pages of Legislation Oltomane^ cannot 

fj*il to attract attention when read in correlation with the practice which 

^^lave briefly indicated in this dispatch. 
I have the honor, &c., 

GEO. II. BOKEU. 

[^ inclosure, "Legislation Ottomane," 2 volumes.] 
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Mr, Bo f man to Mr. Fish, 

No. 1018.] Legation of the United States, 

Paris, August 13, 1874. (Received August 28.) 

Sir: Referring to jour circular letter of June 23, 1874, I have now 
the honor to forward to you herewith a copy of a letter received this 
morning from the French government, giving the information required 
by you as to the mode of prosecuting claims against the governmeat in 
France, the means of procuring testimony for the government, &c. 

Accompanying the letter will be found a number of documents, printed 
and written. 

There has been some delay in communicating this information, which 
the Duke Decazes regrets. Whether, now that it is communicated, it 
will be found to be thorough and comprehensive, and covering the point, 
much insisted on in the questions, of the manner of procuring testimony 
for the government, you can better judge than I. One thing strikes 
me, however, the great prominence given in this dispatch to the liber- 
ality of the French government in making provisions for indemnities to 
sufferers from civil war, and this without the slightest distinction be- 
tween the citizen and the foreigner. A captious spirit might suggest 
that this was intended as a hint to us to do likewise. 

I shall write to the Duke Decazes to thank him for the trouble he bas 
taken in the matter. 

I have the honor to be. verv respectfullv, vour obedient servant, 

* WICK HAM nOFFMAX. 

Hon. Hamilton Fish, 

Secretary of State. , 



Vkrsaillks, Auijust 12, 1ST4. 

Siii: Von did mo tbc lionor t-o addrens mo on tlie 7th ultimo, for the purpose of ex- 
proNHing to me the desire, on belialf of tlie Government of the United States, to be iu- 
formed us to the mode of procedure adopted in France iu the case of claims against tbe 
state. 

I should have been happy to comply with your request sooner, but Just as your letter 
reached me the National Assembly was about to enter upon the consideration of an ini- 
portunt meuHure connected with the same subject, and as the adoption of said measun* 
seemed proimble, I preferred to await the vote of the assembly, iu order to be able to 
send you fnll information. 

The measnre ]>roposed by M. Denormandio and his colleagues has now become a law 
of the eonntry, having been promnlgated in the official journal of the 7th instant. I 
thcn^fore hasten %o answer the various questions propounded by you, in the onler ob- 
Metv«^d in your communication. 

OiieMtioii 1. "When claims brought against the government have been examineil 
and admitted, does the legislative branch of the government regulate and provide tor 
payment of tiie same f" 

According to tlie laws of France an action may be brought against the state by a 
fHlvale Midividnal eitlier before the civil or administrative tribunals, accordiug to tbe 
iMil ill*' of I he cnse. if the state is sentenced to pay a sum of money, such sum is taken 
hofii the btidgct of expenditures, and as it is the duty of the legislative branch to vote 
f h«< biidgrt, It follows that the legislative branch really provides for the payment. 

i HkMhh (igaliiHt the state brouglit before the courts constitute what it is customary to 
I mI) '* luihinn rontfnlifumti ;" j. c, actions in which it is presumed that a right, iu the judi- 
t )id Httiht' of the wiU'd, is claimed. 

til oHmi nihfH and yonr reipiest for information probably refers to claims of this 
U\h'\ )l liiipptMis that individuals whose interests have suffered some detriment bring claims 
M|/M)»»Ht (III' »»(»li\ either addressing the administration directly or the legislative branch. 
\\ \\ii udiiiUnlofi (d" thrHM claims involves the payment of pecuniary indemnities, it ]:> 
Hh* dol V of the legislative branch to provide for the payment in case no appropriatiou 
Imm pM vIoMhly l»'«Mi miide to meet these expenditures. 

</o» ttdoii U^ ♦* When the legislative branch receives such claims, what is the modeof 



ALIEN CLAIMS. 75 

procwliire ? Are rouiinissionH appointed for their settlement f What meaus are pro- 
vide<l for the establishment of proof?" 

There is no special mode of procedure. Claimants may present petitions, or depu- 
ties, either in their own name or in the name of the parties* interested, may introduce 
measures before the legislative branch ; or the government itself may bring in a bill. 

If a petition is presented, the assembly, in case of its admission, refers it to the min- 
istry having jurisdiction in the matter to ^hich the petition refers. If a motion i* 
made or a bill presented, the examination thereof is referred to a commission, which 
makes its report, and the assembly passes a vote of approval or rejection. In the 
tirst case the law which is passed regnlates the fundamental points of the right to in- 
[lemnity and the details of execution. In general, the legislative branch does not de- 
cide as to the admission or rejection of the claims which the parties interested may 
liave to present in execution of the law ; the legislative branch generally leaves this t(» 
l»e done by mlministrative commissions, after it has prescribed the principal rules or 
mentioned the general conditions which are to be fulfilled. 

The events which have taken place in France since the last war have given rise to- 
several legislative provisions of this kind. The following is an enumeration of theui 
according to their respective dates : 

Law of June 15, 1871, on requisitions. 

Law of September 6, 1871, granting the sum of 106,000,000 to the sufferers by the- 
fcvar. 

Law of April 7, 1673, providing for an additional grant of 260,000,000. 

Law of .July 28, 1874, (passed on motion of Denormandie and others,) granting still 
mother sum of 26,000,000 to a special class of sufferers. 

The first of these laws (that of June 15, 1871, inclosure No. 1) was designed to re-im- 
burse in full such persons as had been obliged to meet requisitions ordered by the French 
inthorities, civil or military. The measure was not limited to the bearers of regularly- 
ssued certificates. Persons who had not received regular requisitions were, in spite 
>f that fact, allowed to present their claims to the proper authorities. 

The law of September 6, 1871, (inclosure No. 2,) established the principle of soli- 
larity, in accordance with which the legislator designed to cause the whole nation to 
lid in making good the material damages of all kinds caused by the war. This law 
Ulowed, provision .ally, the sum of 100,000,000 to be distributed among the invaded 
lepartmeuts ; and also, the sum of 6,000,000, which latter was specially appropriated' 
:o the payment of damages caused by the re-instatement of the lawful power in Paris 
ifter the insurrection of the commune. The most liberal spirit presided over the ap- 
[dication of the principle of indemnification. No distinction was made on account of 
^he canses of the daujages. All persons who had suffered material losses in conse- 
luence of the war were allowed to present their claims, whether for war-contributions, 
lines, or anything of the kind. 

Contributions iu money which had been levied as imposts by the German anthori- 
ies were refundtul (article 5 of the law) to the municipalities and individuals who 
lad paid them. 

For the examination of the claims two kinds of commissions were appointed, viz, 
cantonal commissions, which decided in the tirst place, and departmental commissions, 
i{>pointed for the purpose of revising the decisions of the former, (article 2 of thelaw.)' 

All the details of the execution of the law were prescribed in decrees published iu a 
leriesof circulars from the ministry of the interior, (inclosure No. 3.) 

The law of April 7, 1873, (inclosure No. 4,) consists of two parts, having for their 
)bject, the one the repayment to the city of Paris of the amount levied by the Ger- 
uans as a war-contribution ; the other the payment of the indemnities remaining duo 
*or the reparation of material war-damages. For the sum of 140,000,000, w^hich was 
dlowed to it, the city of Paris obligated itself to pay the indemnities for the repara- 
ion of the damages caused by the insurrection of the commune and by the return of 
he troops to Paris. The details of execution are nearly the same as those prescribed 
for the preceditig law. (Inclosures 5 and 8 — there are two inclosures marked 8.) 

The law of July 28, 1874, (inclosure No. 9,) requires a special explanation. 

The National Assembly, iu passing the two indemnity laws of September6, 1871, and 
April- 7, 1873, intended to grant relief to all persons who, having sutiered from the war, 
lould not, in strictness, base an appeal for indemnity upon any right thereto. These 
measures had thus left certain classes of losses unprovided for, for the reparation of 
which it was thought that the parties interested had ground for an action before the 
courts. Such especially were the losses occasioned by the jn-eventive measures adopted 
to certain localities at Paris, Lyons, Belfort, &c., for the requirements of the national 
defense, which had caused the destruction of a considerable amount of property. Ex- 
perience having shown, however, that jurisprudence was far from being fixed in this 
manner, [matter ?] that on a certain number of points the right was doubtful, and 
that conseqneutly respectable interests would sutler, since, if rejected by the courts, 
they could receive no part of the indemnities granted by the previous laws, the assem- 
l)ly, wishing to do justice to all, decided to make a further appropriation o€2G^V\Q<i^QQS^ 
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de>i:r»i<"^l es]»etially for tlie rvlief of pei^^n** who, daring: the war. had snffercil material 
and dirt^i U»s*c"s rv*iiliin»; from the jt-feu^iveme^isares adopted by the French military 
aiulioriiit'S. 

The Uw of the H^lh of July la~st closes the series of relief measures which the assem- 
bly and the iroveninient were led by a spirit of justice and a humane policy to adopt. 
After the passaije of these three laws, it may be said that there is no kind of damage 
re>nliin!^ from war for which relief has not been jjrant«-d, if not m full, at least in a 
certaiu measure, and that without respect of pers4>ns. Foreigners, Germans as well as 
others, were allowed to receive a share of the iudemnilies granted, whether these had 
bren appn>priaic<l to the reparation «»f losse* resultiug from the war, properly so called, 
or to that of losses caiised by tlie insurrection o( the commune. 

France has always taken the most liberal stand |*<»iiit in crantin^ indemnities after 
civil wars. Thus it w;»s that a law of l)ei-euiber \,i. l-.W. supplemeutary to the law of 
the :<«»th of Aui^nst preceding, placed the sum of •2,4«X».««oi» francs to the credit of the 
goverunit'iit for the pnrp^^v<e ot itidemnitying the sufferers by th*^ July revolotiou. 
Another law. of Dei'eml»er 24. 1%M. < incb»>ure Xo. lU appropriated 5.*x»0,lHX) francs to 
the rt-Iiff of the persons who ha4l suoered damages to their pn>i>erty in conse<iuence of 
the revolution of February, aiul the revoluiiui »»f Jaue. l?4"». lu all thesse cases, for- 
eigners, as well as French citizens, were permirteil to enjoy the beueUts of the meas- 
ures <»f relief which were adopte«l. 

This note would not l>e complete if nicFition were not made of a law which, withont 
conJpri^iLg the resjKHisibriiTy ot the state, nevertheless enters into the same order of 
ideas. 

The law of the l^'th of Vt-ndt^miaire. year IV, (iuclosure No. V2.) renders the com- 
munes re>|K»a>ible for acts **{ violence committe<l iu their territories by mobs ami 
armeil or utir.rmetl assemblages, ;vs well as for reparati«»n of the- damages resnltinjj 
therefrom. The beiients of this law mav be claimeii bv foreigners as well as native 
citizens. 

Question X " What met1i«^l<area;l«^T»te«l for tliee?^ nnination and settlement of claims 
by tiie execuiive brancii ot the g>vern!nenl f Whit is the mtnle of pnK*etlure for the 
exanitnatton of elairns by or Utore the agents of the executive, and what are the 
means prrs«.'ril>eil for the establishment of prv»ot .*** 

When •lairiis are bn^uirht against the government, each department examines such 
matters as are within its pr«»vince. and th** claims are aete«l u:***!! or not, acconlingas 
tht'V are d'trm^d well fouude«l or in^diuissible. Tiit-re is no s^K*cial pnx^nlure for this 
exaii'inatior:. The mirii*ter or hi> representatives deeide with pert'ect freedom, and if 
the clairiiirit i< not si4ti-»tiMl with tlinr adverse d^'t^^ision. he may carry his claim, accord- 
ing to the natureof tiie ca>e, either beU»re the orvliuarv CK>urts or before the administra- 
tiv»- jaris«i:ciion. 

Wiien the claims are snch that the legislative branch of the g»>vernment is called to 
act nr>«»n them, as was seen in the case of w ir d »n iges, the m xle of prv>ce«lure and 
the mcth >ls of nn>>f are preserib>l by th-* laws ret"-rr.*d to uii l'*r N ». *2 of the ques- 
tions, aud the adu^inistraii^e circulars v>ee iuciosure No. — ) give all information on this 
h^-ad. 

Qiirstion 4. "Are thtre any legal pn>visious whuh ]>ermit a eiiizen or a subject to 
briug iku aeii.^n against the government iu the regularly -estaUlishe«l courtsof justice, or 
in a s{>ei.-ial court : auil it a privileire is net.-es.sarv in order to bnug suit a«^ainst the 
government, is this privilege extended to foreigners .'" 

As was set'n ncder No. 1. any citizen may bring an action against the government in 
the ct^urts of jostice. if he coDsi«len* that his rights have surtered any detriment. 

in principle the ordinary ct>urts are incompetent when the case to be decided de- 
pends ur>«>n the interpretation of ailnunistrative acts. In this case it is proper to ad- 
dress the administrative tribunals, i e«>uncils of prefecture, councils of stat^.) For- 
merlvno actt«m could W brought agaiust public fuiKtionaries unless the authorization 
of the couueil of state had previously been obtained. Tais provi>itxi has been abol- 
ish«-«l since 1*70. 

There is no special tribunal in France for foreigners. Tnese have access to the courts 
the same as native citizens, t-xcept that a tore^igner who brings an acciou is oblige<l to 
turui^h the securiry jmiin'rum *t>Jrt. Tuis is rw^uired by way ot provi>ioQ for the 
Sentence that may be [pronounced against him. 

Question .>. -'What is the status of foreigners l>efore the regularly-establisbe^l courts 
of the country ? Can th^y bring an aetjon betore the?**? ct.urts against a citizen or a 
sn^j»'Ct : and. if so, is this privilege extende*! to all torcigners, or is it couhued to resi- 
dent tor»r;gners .'** 

The ex[»Ianati.>ns given for the fourth •niestion are. in a great measure, applicable to 
the ctri). 

For»-Tgn»^r* n'ay bring suit against a riHrfn >*t fhe ,'.iHHtrtf in all courts: the formality 
of sei.ari^y i^. however. re«[::iitd. No distiucf.on is maile between the resident and the 



ALIEN CLAIMS. 77 

tranMent foreigner. NeverthoUvsss, it is proper to observe that, regularly, in order to 
enjoy civil right8 in France, a foreigner must have been authorized to lix his domicile 
there. 

Question 6. ** If various systems of a^lmission exist for diflerent classes, what system 
is observed in reference to each class f What is the mode of jirocedure. and the privilege 
of the government in reference to the proof f What are the means of establishing this 
proof f" 

By the explanations already given, it is seen that there is, properly speaking, no 
spnecial system of adutission according to the kind of claims. Either the claims are 
^vithin the province of the tribunals, and then they must be brought in the ordinary 
form, before the civil courts or before the courts of administrative litigation ; or the 
claims are not within the province of the tribunals, and then they are matters for 
purely administrative decisi- n. There is no special procedure. The agents of the 
executive examine them, forming their conclusions by the aid of all the means in their 
power, without being restricted to particular forms. 

Finally', if a special law is passed, as in the case of war damages, provision is therein 
uia«lti for tlie mode of procedure, and the method of establishing proof.. 

Such is, sir, recapitulated as succinctly as possible, the information wh'ich seems suit- 
able in reply to the series of questions in relation to which you have done me the honor 
U> consult me. Should these explanations, which relate to a subject of so wide a range, 
seem to you insufficient, or obscure on certain points, I shall be most happy to com- 
plete them, or to elucidate their meaning. 

Accept the assurances, &r. 

DECAZES. 

Mr. WASiinrRNK, 

Miu'iHitr of the Vuifed States. 



[luclosure Xo. 1.] 

A law irlaUve to requisitions made upon prirate citizens, since the commencement of the wary, 

by the civil and military authorities. 

(June 15, 1871. Published in the Official Journal of June 22, 1871.) 

The National Assembly has adopted, the president of the council, chief of the ex- 
ecutive power of the French Republic, promulgates, the following law : 

Article 1. The bearers of requisition certificates given by the French authorities, 
civil or military, since the beginning of the war, shall be obliged, under penalty of for- 
feiting all claim upon the treasury to defi^osit, within two mouths, at the oflice of the 
prefect of the department, or at that of the sub-prefect of the district in which such 
requisitions were made, the said certificates, with a statement of the amounts claimed 
by them, and the documentary evidence in support of their claims, if the delivery 
thereof has not yet been made to the proper authorities. 

All persons thinking themselves entitled to indemuity, on account of the furnishing of 
articles of any kind, which they may have been compelled to furnish or deliver to the 
French troops without having received regular requisitions, must likewise dei>08it, un- 
der penalty of forfeiting their right to indemnity, at the places and within the period 
of time above mentioned, a statement of the sums to which they claim that they are 
entitled, together with the documentary evidence in their possession. 

A receipt shall be given to depositors. 

2. The provisions of this law shall be conveyed to the knowledge of the parties in- 
terested bv means of special handbills, and the fact of the posting of such bills shall 
be shown by a report of the mayor. 

The period of two months, which is specified in the foregoing article, shall not com- 
mence until these bills shall have been posted. 

3. Within the three months following the expiration of the term granted for the de- 
positing of requisition certificatt^s, the proper authorities shall decide upon all claims 
prfsented by the depositors. 

Done in open session at Versailles, May 11) and 17, and June Ifi, 1871. 

The president, 

JULES GRCVY. 

The secretaries : 

PAUL BETHMONT, 
MIS DE CASTELLAXE, 
VTE. DE MEAUX, 
PAUL DE RP.MUSAT, 
BON DE BARANTE. 

I'he president of the council, chief of the executive power of the French Republic^. 

A. THIERS. 
Tlie keeper of the seals, minister of jus* ice, 

3 . \>\5Y Kv:^^^. 
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[Iiiclosnre No. 2.] 

A^ faic pmriditifl that coHtribtitioms, reqnmlionn^ and material damages of all kinds, 
cauffed by the incasioHj »kaU be poid by the French nation at large. 

September 6, 1871. 

Tlie National Assembly has adopted, aud the President of the French Republic pro- 
ii»nl;jates, the fidlowiug law : 

Whereas, in the lat« war, the portion of the territory invaded by the enemy suffered 
numberless burdens and underwent numberless devsist^tions ; and, whereas, the senti- 
ments of nationality which are in the hearts of all lYenchmen impose upon the 8tat« 
the obligation of indemnifying those who have suffered these exceptional losses in the 
common struggle ; 

The National Assembly, without intending any violation of the principles laid down 
in the law of July 10, 1791, and the decree of August 10, 1853, decrees : 

Article I. An indemnity shall be granted to all thuee u|)on whom, during the in- 
vasion, contributions have been levied or requisitions made, either in money or iu 
goods, or who have paid tines or suffered material damages. 

Article II. The amounts of these contributions, requisitions, fines, and damages 
shall be verified by the cantonal commissions now acting under the direction of the 
minister of the interior. 

A deuartmental commission shall revise thelal)or of the cantonal commissions, and 
shall finally fix the sum of the losses of which evidence ma^' be furnished. This com- 
mission shall l»e composed of the j^refect. president, of four councilors-general, desig- 
nated by the council-general, aud of four |K*rsons representing the minister of the in- 
terior and the minister of finance. 

Article III. When the extent of the losses shall have been thns verified, a law 
(4iall fix the amount which the ctmdition of the public treasury shall permit to be 
granteil for their payment, aud shall provide for it« distribution. The sum of one 
hiindretl millions of francs shall be placed immediately at the disposal of the minister 
of the interior and of the minister of finance to divide among the departments accord- 
ing to tlie Uk»»s«»8 suffere<l by them, in ortler to be distributed by the prefect, assisted by 
n commission to be ap)K>iDtcil by the council-general, among the most needy victims of 
the war and the communes which are most involve<l in debt. This first appropri- 
ation shall form a part of the sum total allotted to each department iu order to be dis- 
tributed among all those having well-founded claims. 

Ahtu^i.k IV. The sum of six millions of francs shall likewise be placed at the dis- 
IHK'Mil of the minister of finance aud of the minister of the interior, iu order to be 
(unless in case some other provision shall be made) distributed among those who have 
sutVei^H) nuvit f^xini the o)H'rations of attack made by the French army for the purpose 
t»f iv-entcring l*wris. 

Ainici.K V. lnde|»endently of the foregoing provisions, contributions in money col- 
lei'ted by nvii>* of taxes by the Ciennan authorities shall be repaid as follows: 

SKrrioN 1. Tlu»se e*>miuune8 which have paid sums by way of taxes shall be re-iui- 
bui^Ml by the tivasury. 

Sn\ \\\ Trtx-imyei-s who shall furnish evidence of the payment of sums in the same 
mtiuner, either to the Oenuans or to the French municipal authorities, shall be per- 
mitted to deduct such amount from their taxes for lt570 and 1871. They shall be 
obllued to piwluoe, within one month, their docu men t^ry evidence. 

Ml r. Ml. The above rt^gulatum shall comprise— 

KMi«t, The amount of the dirtn^t tVench tax; 

Hrooiid* i>ouble this amount, representing the indirect tax claimed by the Prussians. 

All that tu thene imyments shall exciMxl the double direct tax shall be considered a^ 
\s whuplo war eoutrlbulion, and governetl by the principles laid down in the foregoing 

pone iu \»ubUo Menslou at Versii^lles, July 3, August 8, and September 6, 1871. 
I ho ptvHideut, 



I ho nooivtuiloi* 



\U^^ ISoMhIvMl of Iho VwwvU KVpublic, 
^homlutiilovot the Interior, 



JULES GRfiVY. 

PAUL BETHMONT, 
VTE. DE MEAUX, 
PAUL DE RfiMUSAT, 
BON DE BARANTE, 
MIS. DE CASTELLANE, 
N. JOHNSTON. 

A. THIERS. 

F. LAMBRECHT. 
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[Inclosure No. 3.] 
()v€urrenc€8 prior to the 3d of March. 

It hsi8 been asked whether the law of September 6 was applicable both to damages 
cansed by the Germau army and those caused by the French army. No doabt can be 
ontertaine<l npon this head ; the law is explicit. It appears, in fact, from the discus- 
oiou which took place in the National Assembly, and especially from the declaration 
made by the minister of commerce in the name of the government, that the law of 
Sopteniber 6 is applied in a general way to all those tth^ h/ire suffered material damages 
from the war, without distinguishing whether these damages were caused by the 
French array or by the enemy. 

A desire has also been expressed to know whether this general expression to all those 
was applied without distinction to all persons, whether French or of foreign birth, who 
(lave suffered from the effect* of the war. In principle, the doctrine which consists in 
illowing foreigners to partici]>ate in the measures of reparation granted t<o French citizens 
is entirely in accordance with the law of nations and with the spirit of justice of modern 
•MX'iety. This doctrine, moreover, has not only the merit of being liberal ; in a political 
[K)int of view it has its advantages also. We often have to claim indemnities in 
foreign countries in favor of our citizens who have suffered in consequence of internal 
;>r external wars. By admitting foreigners in our country to enjoy the benefit of these 
indemnities, we give to our own claims in their countries a strength of which our 
liplomatic agents can nsefuUy avail themselves, and to which they have already given 
[heir attention since the passage of the law of September 6. 

I theref<»re beg you, Mr. Prefect, to consider the claims of foreigners in the work of 
revision which is to be done. Nevertheless, as we have with certain foreign powers 
treaties whicli have created a particular conventional right in favor of our respective 
citizens, and as with others the application of the principle of indemnity involves a 
i| nest ion of recij»rocity, it will be your duty to inform me beforehand of each affair 
Lonceming a foreigner, since the regulation which is to concern him nnist preserve a 
provisional character until its linal decision by my department and that of foreign 
iftairs. 



[luclosuro Xo. 4. J 

A /f/K- appropriatiiifj the sum of 140,000,000 to /*« city of Paris aud the sum of 120,000,000 

to the invaded departments, 

(April 7, 1873. — Published in the official journal of April 3, 1873.) 

The National Assembly has passed, the President of the French Republic promul- 
gates, the following law : 

Article I. There shall be granted from the funds of the treasury, first, to the city 
of Paris the ^nm of 140,000,000 of francs ; second, to the departments invaded the sum 
<»f 120,000,000 of francs, for the purposes hereinafter specified. 

Article II. The sum of 140,000,000 of francs granted to the city of Paris by Article I 
«ball be paid in twenty-six annuities, in half-yearly payments of 4,840,424 francs 40 
centimes each, comprising the amortization aud the intert^st at five per cent. 

A first sum of *J,G80,848 francs 80 ceutimes is inscribed in the budget of the minisCiir 
of the interior for 1873. 

In view of this appropriation, the city of Parts shall be responsible : 

1st. For the payment of the balance of the indemnities remaining due for the repa- 
ration of material damages caused either within Pans or in its environs by the mill* 
tary o)>eratione of thp second siege. 

2<1. For the reparation of the material damages suffered by property, whether mova- 
'de or immovable, in Paris aud its environs, and resulting from the insurrection of 
^arch 18, 187 L 

These two indemnities shall be definitively determined by commissions, presided over 
>y the prefect of the Seine. 

The payment shall take place as follows : 

l-'or the first category, in fifteen equal annuities with interest at five per cent. 

^'orthe second category, in fifteen ec^ual annuities without interest, the whole, ac- 
ording to the resolution of the municipal council datod July 19, 1872. 

^^TicLE III. lu order to facilitate the operations of discount which may be agreed 
ipion by the city and the parties receiving indemnities, the city of Paris is authorized 
.*.9 conclude with loan societies agreements for discount at the minimum rate of six 
P^i^cent, not including a commission of two per cent, once paid. It may also com* 
loeoce them, if deemed expedient, with the aid of its funds in the tretisury and the re- 
sources of its floating debt. 

Article IV. The balance which shall remain unexpended in the hands of the city 
*«ter the above payments shall have been made, shall represent the indemnity granted 
^o it for the surplus of its claims. 

Article V. In view of the appropriation granted in Article I, tUe^ivt^' ol ^axv^ ^'eiiOi 
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raise no claim a^i^aiiist tlie state, either for re-imbursement of the balance of the war- 
coDiribution of 200,000,000 of francs, or for the re-lmbursement of its war-exptjnses aud 
the loss snifered by it in consequence of the insurrection of March, 187L 

Article VI. It is authorized for the term of fifteen years, on the conditions estab- 
lished by the resolution of the municipal council at Paris, dated March 22, 1873, to col- 
lect 17 centimes on the principal of the tax on landed, personal, and movable property, 
and on doors and windows, and of iive centimes on the license-tax. 

Article VII. The appropriation of 120,000,000 of francs granted from the funds of 
the treasury to the departments invaded, according to Article I of this law, shall bt 
applied as follows: 8,049,280 francs (>5 centimes to the balance of the re-imbursenient 
of taxes paid to the Germans; 111,950,719 francs 35 centimes to the reparation of all 
losses and all damages suttered, in consequence of tbe invasion, by individuals, cities, 
communes, and departments, during the war of 1870-71. 

The sum of 8,049,280 francs 65 centimes shall be paid on the same terms as the sumit 
appropriated by the law of May 27, 1872, and a like sum is placed at the disposal of 
the minister of finance during the year 1872. 

The sum of 111,950,719 francs 35 centimes shall be paid in twenty-six anmiitieSiin 
equal half-yearly payments of 3,870,1*35 francs 70 centimes each, compriung the amorti- 
zation and the interest at 5 per cent. 

The sum of 7,741,271 francs 40 centimes is placed at the disposal of the minister of 
the interior for this purpose during the year 1873. 

The distribution shall be made by the minister of the interior among the invaded 
departments, according to the losses verified by the departmental commissions for 
revision, account being kept of the sums allotttd in the first distribution of one hun- 
dred millions of francs. 

The sums allotted to the departments, according to the provision of the present 
article, shall be divided among the parties interested, namely, departments, com- 
munes, or individuals, by a decision of the council-general. 

This decision shall be given in accordance with the recommendations of the com- 
mission for distribution, to be appointed according to article III of the law of Sep- 
tember r>, 1871, and to be presided over by the prefect. 

Nevertheless, the decisions of the councils-geueral shall only be executed after hav- 
ing been approved by the minister of the interior. 

Article VIII. The sums contributed to the communes shall be paid to them by an- 
unities in the manner specified in the fifth paragraph of Article VII. 

The amounts granted to individuals may be paid to them in cash. The depart- 
ments or the communes shall to this efiect be authorized to convert into money, liy 
way of discount, the portion of the annuity corresponding to the private claims. To 
this efiect, they are authorized to make such financial operations as shall be judged 
most expedient. Nevertheless, the discount paid by them shall not exceed 6 percent, 
without including a commission of 2 per cent., once paid. 

Article IX. A decree, issued in the form of public regulations, shall determine iu 
what proportion it may be expedient to deliver to the departments, to the communes, 
or to individuals, certificates of liquidation representing the annuities granted by tbu 
present law. 

The same decree shall determine the form and the conditions of delivery of titles to 
those having well-founded claims. 

Done in public session, at Versailles, April 7, 1873. 

The PriHtdentf 

L. BUFFET. 

71ie Htcretaricff, 

FELIX VOISON. 

L. GRIVAKT. 

E. DE CAZENOVE DE PRADINK. 

ALBERT DESJARDINS. 

77m< l*nnUlent of the IlcpuhlU', 

A. THIERS. 

The miiiMvr of the intetiorj 

E. DE GOULARD. 



[Iiiclu8ure Ko. 5.1 

kiittthii'MV. UK L'iNTf:RiEUR.— direction de i/administration d^:partementalk ""^ 

M/iMMI.NAl,K.— l'RKMlf<:KE DIVISION. — PREMIER BUREAU. — INDEMMT^S POUR DC^^*" 
M4'»^«» IH<' <iL'KRRE. (REPARTITION DEFINITIVE.) — CIRCULAIRE. 

Versaiu.es, le 15 mai 187^^ 

%int^t:it'.i}H LK PHi^iKKT, I'articlo 3 de la loi du 6 septembre 1871, relative k la r^pikJ^"^ 
\\utt (ii « doiiiiiiiigi'M r(^NQltant de I'invasion, portait : 
I' ijitttnui IVriendue des pertea aura 6l6 ainsi constat^e, une loi fixera la somme C3- 
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t dn Tr<Ssor pablic perme ttra de cousacrer ^ leur d^dommagemeiit ot eii d^termiuera 
^partition." 

ins 8a 8^ance de 7 avril dernier^ TAssemblde Dationale a Yot6 le nouveaa subside 
]i8. Je VOU8 envoie ci-joint le texte de la loi. 

article l'** accorde t\ la ville de Paris une somme de 140 millions et aux d^partements 
his one somme de 1*20 millions. 

tt« allocation compl^tera PcBuvre de reparation quo TAssembl^e nationale et le 
reruement out r^solue de concert. 

8 articles 2, 3, 4, 5, et 6 concernent lo mode de payement de Pallocation attribute 
ville de Paris ; je n'ai pas aujourd'hui k m*ou occuper. 

ix t>ernie8 de I'article 7, il est fait deux parts de la, somme de 120 millions accord 6e 
il^partments envahis : la premiere, s'dlevant ii 8,049,280 fr. 65 cent., servira k par- 
le credit de 5^3,658,759 francs ouvert par la loi du 27 raai 1872, et destiud au rem- 
semeut des imp6ts pay^ aux Allemands, cooform^ment aux dispositions de Parti- 
de la loi du 6 septembre 1871 ; c*est h. M. le Ministre des finances k en r^gler la ra- 
tion. La seconde, s'^levant k 111,950,719 fr. 35 cent., sera alfect<Se k la reparation 
mtrtti les pert^eset tons les domma/^es subis, du fait de I'invasion, par les d^parte- 
ts, les ccmimnnes et les particuliers. C^est b, mon administration qu'est d<^volu le 
dVn assurer le partage. La presents circulaire a pour but de faire oonnaltre les 
!i8 g<^n<^ rales auxquelle^ il sera soumis. 

« payeraents auront lien en vingt-six annnitds par t-ermes semestriels 6ganx com- 
ant I'auiortiHsement et IMnt^r^t ^ 5 p. % (art. 7, $ 5). Je traiterai cette question k 
ftsion de Particle 9 de la loi dans une circulaire speciale qui suivra le r^glement 
ninistratiou publique dont je me reserve de vous parler tout k I'beure. 
ts maiuteuaut j'uppelie votre attention sur les paragrapbes 6, 7, 8, 9, et 10 de Parti- 

• 

BA8KS DE LA R^.PAIITITION DE L'INDKMNIT^ ENTHE LES d£pARTEMKNT8. 

I ddcret de M. le President de la R6pnblique arr^terala distribution de Pallocation 
11,950,719 fr. 35 cent, entre les d^partemeiits envabis, au prorata des pertes con- 
ies par<5Ies Commissiims, de revision dont Particle 2 de la loi du 6 septembre 1871 
t prescript la fonnatiou. Le gouvevuemenr, eu y procddant, tiendra compte des 
nes attributes dans la repartition du credit primitif de 100 millions (Ddcret du 27 
[ire 1871). 

ur oi>erer snr des basBs ^quitables, mon intention est de rendre autant que possi- 
iniforme le travail des Commissions de revision. Or, vous le savez, Monsieur le Pro- 
lans tons les departemeuU elles n'ont pas agi en se plagaot au mSme point de vne : 
ijues-unes out adniis certains dommages que d^autres out rejet^s; des omissions out 
eu dans plnsieurs departeuieiits; dans d'autres on a dearth comme tardives cer- 
^s reclamations, bien que la loi du 26 septembre 187 L n'ait tixd aucun d61ai k peine 
•rcUision. 

ifiu des dommages resultant de vols, d'incendies et de faits d'occupation de troupes 
Srieurs au 2 mai*s l871,coustates cependaut parades proces-verbaux, n'ont pas dte 
is partout, les commissions de revision dtant alors autorisdes k croire que le gcVi- 
ement allemande en accepterait le remboursement integral. Or, soit que les de- 
des n'aient pas ete produites dans le deiai d'un mois accorde, pour cette categoric 
ommages, par Particle 5, $ 2, de la loi du 6 septembre 1871, soit qu'elles n'aient pas 
iccneiliies par la Chancellerie allemande, les Commissions de revision les out 
tees; il ne serait cependant ni juste ni equitable que lee iuteressees fussent prives 
urd'bue d^ine reparation quelconque. 

M etats, d'ailleurs tres-sommaires, que j'ai sous les yeux, presentent done dans leur 
position des variations nombreuses qui, si elles etaieut maiuteuues, porteraient at- 
te k des droits legitimes et fausseraieut la repartition generate, 
large par la loi de corriger ces iuegalites et de restituer au travail definitif ce Ca- 
ere de justice et ces conditions d'barmonie et de regularite qu'il ne ponvait avoir, 
s que les commissions locales jugeaieut isoiement et se determinaieut par des ap- 
:iations consciencieuses sans doute, mais auxquelies mauquait uu lien general, je 
taujourd'hui, Monsieur le Prefet, faire appel k votre concours pour 6tre niis^m^me 
ttatuer, comme i'a voulu le legislat^ur, pn appliquant le m6me traiteuieut aux bitua- 
isttiiuilaires et en retablissant, par conseiiueut, entre les etats d'origiue diverse, uue 
toriuit'd deveune indispensable, 
uici les dispositions que je vous recommande dans ce but : 

6taT G^'^KAL DES PERTFLS. 

^U8 fercz d'abord examiner par la Commission de revision toutes les demandes 
■"USbs comme tardives, celles que je vuus ai adressdes et qui vous parviendront 
^teiueut. Mais comme il est necessaire de clore au plus t6t les etats de pert^^, vous 
Heudrez les iiiteresses, par tons les moyeus de publicite possible, que toutM^ Ve)& 

H. Kep. 134 6 
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demnnilea prfUpnt^es post^rieiirenieDt au 8 juiu prochain Borout coii8i(I<^r(!ea comm 
nullca et non nveoueii. 

Sana attendre que la ComminaioD ait achevi^ son travail, voua ilevrez fucmer aa 
Ao^iar siiSoial <le cbaqiie rdclamalion uC des piiiCHS qui I'ltvcoiuiiai^iiiit. 

Cf« pti5cog Homiit renfurnifSua dans nil bonlRreaii Hiir lui[iiel im luiliqiiiira la niim'm 
A'onlro, les uoma de la comiuune, du cauton, de I'arroudiiMmiiuDt et cului da p^titiM' 

LorMjnc lex iloiwiera srront ainai dJBpoB&i, vons lee classerez par commone et eniivMt 
rordre itl]iha1i6liitiie. Les doHaiers de chaqne commuue rurmemnt nne liaaae; ecu liawM 
seroat <S|;»lemeDCclasafHHaiiivaDt I'ordre atphabritic)uedeacommnnesdaiinunecbeiiiiw 
ooDipreuant tc>tiH l«8 articlea du cuutun ; ciia cliernigea aeruut ellaS'iDdutei raog^ 
Buivaiit I'urdre alphab^tiquu dua cautons de I'urroiKliHsetneiit. 

Kiiflu lea desBiersdecbaquearroudisaenieiiCiMiroutfileur tour claaaiSa par ordrealpbi- 
1)6tii]iie. 

Ainai diHtribiiiSes. lea r^lamationa aeront aualfB^cs dans un tableau dont Je von> 
envois lea rormiiW avec la pn<Heu(e circnlaire. 

Lex donimHges mncrits an conipte personnel da di^pnr 
article et le doaaier portera le DUiui^ro 1. Od ^rtra le 
lonne. 

Dans la mfiine cnlonne on pnrtera an cceaaiv anient, en dexcendant d'o' 

1° Le DOin du premier arrondisa^uieiit (ordre a1phaLH<tii|iK'.) ; 

2° Le Hum du premier oantou, et euliD le uom di> la pivuiiere c 
]e iinuiiSro l (dans la 1" uolmine). 

Si la cummniio a (!pronv6 dea dumma^ea, elle forniera un article ap^oial d^sign^ pat 
]e mot "coinniune." Lea Duma dus particnliars vieiidrnnt enanile daua I'oidre du claM«- 
tneiit et reoevront un nuui^ro qui aera port4 aur la cbemiNe. 

VonH nVprouvercz pas de ditlicult6 ponr teuiplir la colunne 4 (moDtant dea impAta, 
WiiliiliutinDB et ametides pa;£s) ; les cbiffres syant 6ti arr^t^a par les ComniiasioDs da 
ri^viHioii, 11 votie euS'ra delve inacrire eu ayant aoin d'arrondir le nombre en francs. Si 
le iioiiibro i\m cviilimis est Inf^rienr i, 50, vena le n^gligerez; s'il eat aiip^rieur, todi 
MiKni<uil«rez do 1 franc la partie entitre. Par exemple, ei lea oonttibutiona pay6ee par 
HiiK ooiiiliiuiio on nil particiilier a'^lfevent & 105 fr. 45 cent., voua ijiacrirez 105 &«nca{ 
■i, All nnitrnil-r, elica aVltvetlt k 105 fr. 75 cent., vons inacnrez 106 franca. 

I'liur riiiiiplir laciiluiine 5 (moDtant desaommes payees en execution de I'articleSde 
In In! ilu C ai-pU-nibre, IfllJ, voua aurez 4 vona fconcert«r aveo M. le lWBorier.(r«n*ral, 
qui dxvru tnetire k votre dispoaition tona lea reusei)^ements n60eeaairee. M. le Uln- 
IhItk <li'a fliiHnci>a ui'a aaauni tout aon coucoura. Lea chifirKS ile la colonue G repr^nt- 
■iiiiut lui iioiiiliri'a n>nila lea difl'droncea outre les chiflrea de la folonne 4 et oeux de li 
<<i>liiuiit> r>; IIn diivmnt aussi Atre port^ en franca, sinHi quo je I'oi indiqu^ plus haul 
J t ru HiTit dir m^iiie pour les inscriptions dea coIoddob T ^ 24. 

l^xnqiid le tiibleaii aura aiosi 6i6 pr4par6, voub me In transmettroz accompa);n£ it 
Ijmih Ihh iltwaiiTH; J'y ferai les additions ou retranchementHdestindB ^ le mettreen fau- 
•iiiiiilo avua eeliil <lea aiitrea ddpartenieota, et j'arrfiterai la repartition dans les tennu 
prAviw i>nr !•> pnrii(;rBplie 7 de la loi du avril, 11 aerait it d^icer qu'oUe ptit avoir lien 
iivniii In priH^liHiiie Mwii'm du cooseil jf^n^ral. 

il'ImtlMo druiR piiuii|ue le tableau et les docamenta anneiis quo le ddcret visera m« 
liM'vl tmi plus tard lutjUJuin. 

Ittl-ARTITION KNTKK LES tNT^IIESsf:^. 

Alia li'i'iniM di-i< parn^ra]ibea 3 et 9 de I'artide 7 de la loi, lea sommes alloui^es Mil 
ill'' I III I li'iiirlilH si'riiiit iliMriliu^ea entre les inti^resa6s (d^partementa, commnnes ou pU- 
jli'iilli'iH) pur line di'i-lHiiin du conaeil gdn^ral renilue aur les prupoaitioDs de la com- 

|ii'i>i|i>i' |i. vx'ix nolllliTai le ddcret de r^artition, vmia r^u ~ ~ 

vi<li>' pii'iiiJKi xoln Hi'i'ii diilui faire ceiuaniuet que le travail a 

Viiria Ik aiiviv., I'll I'lli'i, Ilk p^emi^^e allocation ^tait destine am victimea les pl'^' 
lull laallriiii ■ I'l "IK I'oiiiniiiiii-n lea plnfl uli^i'^Ha. C'eat diioc aveo rataou que la plup^*^ 
ilio i>iiiiiiiili~liiii» liii'iili'' Ml niiiit atlacb^ea d'abord 4 poarvuir aux beeoina les plua pz~*^, 
hiiilHi lull I* liiiili'K ii'<ii>' piia anlvi la m^lne r^gle, et ai, au tldbnt, pour dee motifs d<::^*°|_ 
li. 111. I iiiiliwlii iiii" III Mili'iir, iliiH personues dont la aitnation n'^tait paa r6«]lement '^ 

I,, .,,11, 1,, I I |l^ mli.il.iM ft riiiileiiiuitt;, les m6iiiea raiaons de lea y faire i>artici -yf [ 

11 1 ii>li.i'il<'i>l jilii" "III iriiiii, qu'il a'agit d'lin aotdn. En Kgard de oes aituatii-^"" 

,„ 11,11.1 iMIiilli <ii ■iiii'<liilliw. tfH autrea ap|ielli^es & recevoir un uouveau diSdc--^" 

iiMiiii Ill-Ill, ll "1. M"'i>"li'i(r Ik Trisfi-t, oui n'avaient pas d'abotd 6l* prdyuea et a^j^* 

i, i< i' i.i. ..I liiiiiiiii K VI III III lluiLlement venir en aide. 

ribuue d'<!t«nrtre les aecnura ^ 

nmeiits et communes, heurev^ "' 

s'6tre plua iiarticiili^reiueut at>attua les ' 
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santres de la gnerre. II y a lii des mines qni, faute de ressources, n*ont pas encore 6t6 
relev^cs. La Coiuiuission devra eu tenir gi'aud coinpte daus sou travail. Je devanoe 
ses sympathies et les v6tres, Monsieur le Pr^fet, en vous rappelant, d> cet ^gard, le d^ 
sir de TAssembl^e. 

A qnelque cat^gorie de droits on d'infortune^ qne doivent s'appliquer les propositions 
de la CommiKsion on mSme les decisions dn conseil g^n^ral, il ne vons 6chappera pas, 
Monsienr le Pr<^f(^t, que ces Evaluations n'auront qne le caractdre d'un travail pr^para- 
toire. La repartition ne deviendra ddtinitive qu'apr^s avoir 6t6 approuve6 par le Min- 
istre de Pintlrienr (article 7, $ 10). 

Vous aurez, en consequence, h me faire parvenir, d^s la cloture de Is session d'aodt, 
le tableau ddraent reuipli par les soins dn conseil general ; je reviserai, s'il y a lieu, 
Toperatiun et je iixerai les droits de chacun. 

Le r61e des indemnitairessera iuimediatement Etabli dans mes bureaux et je vous en 
adres.serai un exeinnlaire que vons notitierez par extrait anx iuteress6s daus la forme 
qn'indiqueront mes iastrnctions ult^rieures. 

PAYEMKNT DES IXDEMNIT^.S. 

Couformement h Particle 8, $ 1^, les sommes attributes anx d^partements et auz 
communes seront paydes eu vingt-six annuitds par termes semostriels Egaux. L'or- 
donnancement aura lieu suivant les n^gles ordinaires de la comptabilitE publiqne. 

Quant anx indeninitEs dues aux particuliers, la loi prdvoit (art. 8, $ 2) que les paye- 
ments pourrout ^tre faits comptant ; elle autorise ^ cet effet les ddpartements et les 
<M)mmuues k couvertir en argent, par voie d*escompte, la portion de IMndemnitd corres- 
pondant anx redarnations priv^HS, et ^ se procurer les ressources an moyen des opera- 
tions fiuanci^res que seront jngds les meilleures. 

Cette substitution d^s d 'partt^nieuts et des communes aux particuliers est sonmise k 
nne condition essentielle ; Tescompte h supporter par ces derniers ne devra pas ddpasser 
6 p. %, non compris nu droit de commission de 2 p. % une fois payd. 

Pour assurer Texecution de cet article de la loi, vous inviterez le conseil gdndral 4 se 
prononcer sur la question de savoir sMl eutend faire protiter les indemnitaires de la 
facuUe d^in remboursement imm6diat. Vous joindrez une copie dn proc^s-verbal de 
aa deiiberation'aux propositions de repartition presentees par Tassembiee departemen- 
tale. Suivant les resolutions qui seront prises par le conseil, je vous inviterai k de- 
raander nne deliberation analogue aux conseils muuicipaux des communes interessees. 
Mou administration sera ainsi en uiesure de preparer le decret qui determinera, con- 
formement aux prescriptions de Particle 9, dins quelle proportion il y aura lieu de re- 
niettre aux departements, aux communes et aux particuliers les bons de liquidation 
representatifs des annuites, et qui reglera la forme des titres et les conditions de lenr 
remise aux ay a ts droit. 

Je vous trausmettrai, quaud le moment sera venn, des instructions an sujet de cette 
liquidation. • 

Quant k present, je me borne k vouh recommander Pexecution scrupulense et prompte 
des instructions qui precedent. Le sujet est digue de votre soUicitude, et, en vous de- 
luaiidant de m'aiderd. realiser les geuereuses iuteutions des represeutants du pays, je 
suis assure de ne pas faire un vain appel k votre devouement et an patriotisiue des 
commissions locales et du conseil general. 

Recevez, Monsieur le Prdfet, I'assurauce de ma consideration tres-distinguee. 

Ld Ministre de rinterienr, E. DE GOULARD. 



Loi portant allocation d la vUle dn Pun^d^une somnie de 140 millionSf et 0ux d^partementa 

emmhis d'une somnie de I'^O millions. 

L'Assembiee nationale a adopte, le President do la Rupublique Fran^aise promulgue 
la loi dont la teneur suit: 

AK'nCLR PRKMIKK. 11 est acconie sur les fonds du Trdsor : P k la ville de Paris nne 
somme de cent quaraute millions de francs (140.000,000^); 2" aux departements envaliis 
une somme de cent vingt milllions de francs ( 120,000,000^), pour etre appliquees aux 
emplois qni seront ci-apr^s indiques. 

Art. 2. La somme de cent qnarante millions de francs (140,000,0000 accordee k la 
ville de Paris pur Particle 1*"" ci-densus Hera payoe en vingt-six. annuites en deux termes 
Bemestriels de qiiatre millions huit cent qnarante m lie 4|n:ir.re cent vingt-quatre francs 
quaraute centimes (4,840.444^ 40«) cliiicun, comjirenant I'amirtisseinent et PinterSt k 5 

line premiere scnnmede nenf millions six cent qnatre-vingts mille huit centquarante- 
huit francs quatre- vintits centimes (9,(5SO,.i4if p?0<^) est inscrite an budget du miuistere de 
I'iuterienr, exercice lrt7.{. 

Moyenuaut cette allocation, la ville de Paris t*u|ipo tera : P' le payement des soldea 



s Cr^ Aoatmag^ niati!HHlti eanefe h V'mti- 
n' ■■Of inililuirea <lii Herimd s\6gf ; 
■-.■zSi-riB (lar les iropri^rft moliiliSre* tt 
i ic7uilaut de riUBaircctioD de 18 man, 

^vtment i^gl^ par des 



1! a^TT;:^ f^^l^s. arec inWrtt ft 5 p. J^. 

>r ai.: :.i<^ c^les, sans mt^i'^t. Le lant coo- 

XTi-^H :*;«. dale du Wjiiiliet IS72. 

■ciMi 2 -.-it <)Di ponrraieut Mre cnnven 
Ti?»'*. ^ t;1» de Paris eet autorirte k ci 



a Leo. a I'aide de ses funds de ti6Bar«ri« 



T-«( .'ip* I'artidp l", )a ville ile Paris ne ponrr* 
i- ■ r :i; ! > rai^iiu da rembonmemrnt dn soliie de 
r . ' cA lie iniii» que du reiuboiirsemeiit d» an 
."i_ic a ^s;■i«. jiat SDile de riusurreetion du 16 min 

"TTv-; tV ar.'.iie aoi;. aDi coDditinns n<)!l6ea par U 
c 1-1,-.-* rc .iii^an a luars lt73, la perception d« 
r;^ yo.^ -ti-s rxuttitmiiotis fonciire, pei-Miuurlte.vt 
: (it <;::i) fvuiiniM (COT)') sur la coutributiiiu dtt 

T. ■•-'=* .1* tr»Dr» (lao.OOO.OOIK). acconiSo aor 1m 
ttii-.». rn vertu du I'lirliclti 1" ci-duHBUS, a'apjili' 

aV't Jruin-nr iinatre-vinK^s francs soilnnle-cim) 
>■: ^<irsriiirn[.'^|H>urJnipdts|my<!aaux Alleinaudt. 
.■ ;■— ..lUir millr srpt cfut dix-ueuf franea treiilp- 

:v,ir»t:oii lie toiitrs lea iwrtes et de I<iu6 les diim- 
, -.>ti H~- individns, les villes, les coniniunea et \t» 

••.t-sr-jf milW deni cent qiiatre-Tiogts francs soi- 
:n I'a.^^ •ianslesnieiuescunditiiins i|uc les s(<diDir« 
::;; i-KxiiI de panrille soniTiie est oavert an Miuialre 

■::{ fvnl rini)iiaule mille sept cent dii-nenf frarM 

n-ta )>a>^ eii viti^t-sii annnitfs, par tcrmesae- 

\ ■.vi}X H>ii.iiilFHlii luillcnix CHDt trente-cinn traaei 

chM'UU. iwiupreaaut I'uuurtissemeDt et I iut^rM 



4 iw W «v~« du Mitii^ire de I'mt^rieiir, entre les d^partemenU 
-1. -IE i..'\<<i.<.'A:A-s!>ark«n>uitniH8ii>usd^part«ineD tales der£visioD, 
..i,,i.>.« 1. u.NitWitaus la premiere r^partitioude cent miliioiia 



□ de r^partitioQ ^talilie 
ii'sidoe par li' pri!fet, 
jx De siiruut ex^uti^ qu'apr^ avoir ^t^ 

IK'S lenr s^ront nSgl6e8 par anauit^s, dau* 
'.iriii'l? * cwleesus. 

iimuit 6lre pav^ cowptant. Les depart' 
ris,-* ik couv^rtir en ardent, par voie .i'ef»— 
aiix m-Uniktii>na particnli^tea. A cet effeC- v 
ii>r>« <iiii !ieruut juK^ loo ■iiHil'xii^iH- ~ 

J IHuina oic^der U p. ?i, nou CDDipria u«=* 
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Art. 9. Uii d^cret rendu d;ms la firme des rc^jjienients d'adininistration publiqne de- 
terininHra dans quelle proportion il ponrra y avoir lieu de remettre aux di^partements, 
«ox coHimuuegel aux particuliers, lea boas de liquidation repr^sentant lea anuait^ 
accord Ci'S par la pr^sente loi. 

Le lu^nie d^cret r^glera la forme et les conditions de la remise des titres aaz ayanta 
dmi t. 

D^lih^r^ en stance publiqne, b, Versailles, le 7 avril 1873. 
Lt Presidrnt : L. BUFFET. 

Les SiscritairtB : FflLIX VOISIN, 

L. GRIVART, 

E. DE CAZENOVE DE PRADINE, 
ALBERT DE8JARDINS. 
Le President de la RepuhUqne: A. THIERS. 

Le Minisfrt dt Vlnt^reaVj 

E. DE GOULAKD. 



[Inclosnre No. 6.] 
Report to the President of the French Republic, 

Versaillks, August 23, 1874. 

Mr. Pkhsidk.vt: The law of April 7, 1S73, pjranted an appronriation of 140 millions 
of francs to the city of Paris, on condition that the city sliould pay, in fifteen years, 
the indemnities for the dsima;^«s csiused by the second sieije and the insurrection of 
March H, 1871. This sum is to be paid in fifty-two semi-annual payments of 4,810,4*24 
francs 40 centimes, conipri«inj; the amortization and the interest at fiv^e per cent. 

As tHi long a time is ^rante<l for these paymiMits, the city could not procure thi* funds 
which it ne«Mled, in order to pay in full those persons who, according to article III, de- 
sire to realize immediately the imlemnities which are due them. 

Von have desired to remedy this difficulty by snl)mitting to the assembly the bill 
which was passed during its session of July 20, IH73. Tliis law will facilitate the per- 
formance of the ooligations which are iujposed upon the city. To this end, it author- 
izi'j* the city to create bonds of Ii()iti<lation, which the municipal administ atiou will 
place in circulation, or which it will deliver directly to the parties entitled to indem- 
nity, if the latter prefer. 

This combination, which was proposed May 23, 1873, by the prefect of the Seine, and 
ulopted on the 3Ist of the same month *by the municipal council of Paris, consists in 
tfferinK to parties entitled to indemnity, in exchange for the bonds which are payable 
1 fifteen years, to which the law of April 7 entitles them, bonds of liquidation yielding 

per cent^ intere.st, payable at par in twenty-six years, by way of semi-annual draw- 

ft, and having an approximatively equal value in cash, 
nch is the system (established by the law of July 21), the enforcement of which will 
\ provided for bj* decree, according to Article II. 

NUMBER OF TITLK8. 

7e have tlie honor to propose to you. Mr. President, to limit the issue of bonds to 

,300, representing a capital of 138,050,000 francs. This capital is inferior to the ac- 

ulebt {rr^iiice} of the city ; but as it has not seemed possible to .ulmit notes smaller 

Q 500 francs each, although on the one hand a certain number of persons entitled to 

^tunity have a claim only to sums inferior to this amount ; on the other, the deliv- 

Df the bonds could not take place before the expiratiim of the first half year of the 

)A of re-imbursement. The department of the interior and the department of 

€e have recognized the necessity of ordering the payment for the benefit of the 

>f the amount of the first half annuity, 4,840,424 francs 40 centimes, which will 

to pay in full the indemnities amounting to less than 500 francs and the ditfer- 

of in«lemnities amounting to more than that sum. 

t sum consists* of the first half year of the interest of the debt of the state (3,.500,- 

mcs) and of the amortization corresponding to that half year, or 1,310,424 fianca 

times. It now remains, therefore, only to amortize a principal of 138,()5i>,57iS 

60 centimes, which exceeds the amount of the issue by 9,575 francs. 

rill explain, as regards Article VII, why this dilference cannot be covered by 

EXEMPTION FHOM DUTIES AND FROM THE INCOME-TAX. 

Bancial combination authorized by the law will result in favoring the circnla- 
tie new valuiis created by the <!ity. Hence it became necessary to render them 
At all the pay-offices of the treasury, and this is prescribed h^ tV\«k \ivi<iv>vi<\. «>.\\x- 
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cle. The decree submits them, moreover, to the examiaatioD of the central payinji;- 
cashier, and of the central controller of the public trea8ur3'; and, in consequence, it 
exempts the bonds from the payment of the duties of transmission and of the income- 
tax, but it leaves untouched the obligation to stamp them. 

FORM OF THE BONDS. 

The third article regulates the form of the bonds. This form shall be similar to the 
model appended to the decree. 

The bonds shall have but a single series, numbered from 1 to 277,:)00. They shall 
comprise 51 coupons, the value of which shall be 12^ francs each. 

DELIVERY OF THE BONDS. 

The municipal receiver of the city of Paris shall be instructed to deliver the bonds 
to the parties interested on the presentation of, and in exchange for, provisional bonds. 

METHODS OF AMORTIZATION AND TIMES OF PAYMENT. 

Articles V and VI approve the plan of amortization prepared by the prefect of the 
Seine. This plan indicates — 1. The dates of the drawings ; 2. The nnmber of the series 
of 100 bonds to be drawn from the wheels, to be used as the portion of the annuity 
which is left disposable after the payment of the interest; 3. The principal amortized 
at each drawing; 4. The snm necessary for the payment of the half year's interest;, 
5. The dates of the payments. 

By reason of the amount of labor which has to be performed by the central pay- 
office during the first days of each quarter of a year, it was necessary to postpone the 
Saynieuts until the 20th of the months of April and October. In consequence, the 
rawings were to take place at such dates as should render it possible to give the 
necessary publicity to the numbers drawn. We propose to fix them at the 20tb of 
March and the 20th of September. 

In order to lighten the expense of the manufacture of the wheels, the drawings 
shall take place by series of 100 bonds. This mode of procednre naturally canues 
irregularities in the amount of the annuities, consequently the sum to be inscribed in 
the budget of the state suffers slight variations; but it will be possible to remedy this 
inequality, which is not in accord with the law of April 7, which provides for fixed 
annuities by carrying forward credits from one year to the other, and by causing the 
annual sum to be inscribed each year in the budget to vary. 

SUM LEFT OVER AND ABOVE THE AMORTIZATION. 

The plan of amortization not comprising, and not being able to comprise, in conse- 
quence of the obligation of making series of 100, more than 277,300 bonds, for a priD- 
ciiml of IHH,(>50,000, and the half annuity received by the city, amortizing only a capital 
oi 1,1140,424 francs 40 centimes, the amount of which suras is 139,990,420 francs 40 cen- 
tinioN, there remains, over and above the amortization of the entire snm of 140 millioDS, 
ft luipital of 9,575 francs 60 centimes. 

The service of the interest and of the amortization of this complementary capital 
would impose upon the Treasury, according to the law of April 7, the obligation of 
pay iiig t<i the city of Paris two half annuities of 334 francs 27 centimes during twenty- 
nIx yeitfM. It has seemed to us proper not to allow to remain in the budgets of the 
nUiU% fiN In those of the city, during twenty-six years au article of so little importance, 
mid we nronoNe to add the payment of this sum of 9,575 francs 60 centimes and the 
\uUMtml (231) francs 90 centimes) to that of the first half annuity, which the treasury 
hiiM III I Mild y paid in coin. This mode of regulation is the more acceptable, since the 
Hifiouiil hi prinoii)al and interest of the 51 half annuities, calculated with an amortiz- 
HlJoti by m'tU^H oi 100 bonds, must secure at the end of the period to the treasury, a^ 
mnii\innu\ with the results of the amortization provided by law of April 7, a saving oC 
;i;t,0/0 tmms 41 centimes. 

EXPENSE OF THE OPERATION. 

TliM fidvtiiitfigoH nwped by the city are of such a nature that it is just to make ^^ 
liMiMiM»ll«lii for III! the expenses of the operation. In order to settle any subsequei^^ 
ijll/j' 'ill V, »nid liitlioiigh on this head the city makes no objections, it has seem^^ 

IitH|M(| \n H»» Ut »iiii<o it an object of special provision, (Article VIII.) If you appro v« 
iltifK. ttuifiJi mUiUH, Mr. rresident. we shaM have the honor to beg you to be pleased ^^ 
llltl« fttin ni^iiuturo to tiiii following; decree. 

|ti. ^ilhutu i\ lo it<'<u»pt, Mr. President, the assurances of our respect. 
I Im» in\ii\»Uii of the interior, _ 

BEULfi. 

\\\\\ \{i\h)nh(rnf tlnanoe, 

P. MAGNIU 
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The President of the French Repuhlic — 

Ou report of the minister of the interior and minister of finance : 

Id consideration of the law of April 7 and that of July 26, 1873; 

In coosideration of the memorial presented May 23, 1^3, by the prefect of the 
Seine to the municipal council of Paris; 

In consideration of the resolutions of this council dated May 31 and July I, 1873 ; 

In consideration of the plan of amortization of the bonds of liquidation authorized 
by the law of July 26, 1873— 

Decuees : 

Article I. The number of bonds of liquidation of 500 franps each which the city of 
Paris is authorized to issue according to the law of July 26, 1873, is hereby fixed at 

Article II. These bonds shall be delivered by the prefect of the Seine, and exam- 
ined by the central paying cashier and by the central controller of the public treasury. 
They are exempt from the payment of transmission duties and of the income-tax, 
but they shall pay a stamp-duty of 1 per 1,000, established for commercial purposes. 

Article III. Each bond shall bear a number, from I up to 277,300, and a numbered 
serieii of .51 coupons, value 12 francs 50 centimes each. The form shall be similar to 
the model appended to the present decree. 

Article IV. The delivery of the bonds to the parties entitled to indemnity shall be 
made by the municipal receiver of Paris, on presentation and in exchange for the cer- 
tificate of distribution delivered to each person interested. 

Article V. On the 20th of the months of March and of September of each year, the 
boods payable at par shall be drawn by round series of 100 each, in accordance with 
the plan of amortization appended to the present decree. The first drawing shall take 
place on the 20th September. 1873, and the last on the 20th September, 1898. 

Article VI. After the 20th of the months of April aud of October, the payment of 
the coupons and of the bonds drawn by law shall be made at Paris, at the central pay- 
»i^ce of the treasury, and in the departments at the pay-offices of the paying treas- 
LTers-general and of the receivers of finance. 

-Article VII. The sum of 9,575 francs 60 centimes, exceeding the number which will 
^ amortized by the issue of 277,300 bonds, shall be repaid to the city of Paris in a 
'^gle payment, together with the interest due thereon, viz, 239 francs 39 centimes. 
fA<>8e two sums shall be deducted from the amount inscribed in the budget of the 
t Ulster of tbe interior, viz, 9,680,848 francs 80 centimes, (year 1873, chapter 35.) 
^^rtici^ VIII. The city of Paris shall bear all expenses resulting from the payment 
the coupons and of the bonds, and, in general, expenses caused by the execution 
the present decree. 
X)oue at Versailles, August 23, 1873. 

MARSHAL DE MacMAHON, 

JJake of Magenta. 
^y the President of the Republic: 
Tbe minister of the interior, 

BEULE. 
The minister of finance, 

P. MAGNE. 



[Inclosiire No. 7.] 

Ministry of the Interior. 

Versaillts^ Septemhei' 5, 1873. 

An order issued by the minister of the interior, under date of November 29, 1871, 
'«*ovided for the appointment of a committee, (to be presided over by the prefect of the 
•^ine,) whose duty it should be to appraise the damage caused by the operations of 
^t tAck of the French army on re-entering Paris, aud to distribute a first installment of 
^ix: millions, appropriated by the national assembly September 6, 1871. 

A ministerial decision, rendered in pursuance of article 2, of the law of April 7, 1873, 
ixistructed this commission definitely to settle the amount of the sum to be paid by 
tbe city of Paris in fifteen annual payments, with interest at five per cent. This com- 
mission, after having met thirty-two times, has just concluded its labors. It has fixed 
tbe Dumber of persons entitled to indemnity at 8,146, and has caused to be prepared 
for delivery to each one of these persons a provisional certificate which furnishes evi- 
dence of his rights. The sum total of the damages has been fixed at 29,385,980 francs 
14 ceutimes. The sum of six millions, distributed in the course of the year 1H72, to the 
ajnonnt of 5,974.605 francs 47 ceutimes, has rendered it possible to give to the needy 
clsiiuiants from 30 to 35 per cent, or thereabouts, and to all others ^7 per cent. 

The (litlerence, amounting to about 25,394 francs 53 centimes, was used for the pay- 
ment of experts, aud for payment of salary of clerks, printing of warrants, titles, &c. 



88 



ALIEN CLAIMS. 



The total ainonnt to be paid bj' tbe city of Paris is, therefore, 2^5.41 1,^574 fraDcsG? 
ceDtimeH, divided as follows: 
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[loolosnre No. 8. J 

Report to the President of the French Republic, 

Versaillks, Noremhei' 5, 1873. 

Mr. Pkksii>ext: The National Assembly has appropriated the sum of 211,950,719 
francs 35 centimes to the n^paratiou of all dama«j;e8 sirtfored, in consequence of the 
invasion, by individuals, cities, communes, and departments during the war of 1H70- 
lf*71. Tliis sum is divided into two appropriations, one of 100,000,000, granted Sep- 
tember 6, 1871, for the benefit of the most need3' victims and the communes roost in- 
v«dved in debt ; the other of 111,950.719 francs 35 centimes, which, in the view of the 
National Assembly, represents a final balance. 

1 shall have the honor, Mr. President, to make a report to you to-day concerning the 
distribution of this second appropriation. Hut in order to enable you generally to ap- 
preciate this work in its entirety, I must go further back and place before your eyes a 
summary analysis of the various operations to which it has given rise. 

Immediately after the war, when the countrj' was beginning to be reconstructed, 
the minister of the interior appointed, in all the departments invaded, cantonal com- 
n)is.Hions. to which wa« confided the difficult and paiuful task of examining the dam- 
ages snffeied, of verifying them, and of preparing a general statement concerning 
them. This preparatory eramination was speedily accomplished, and if it was not 
always irreproachable, I will pi4iscntly state why. 

Toward the close of August, 1871, all the elements thereof were collected. Actuated 
l>y )»atriotic solicitude for so much miserv, which had a« yet in no winfA been relieved, 
tlie National Assembly adopted a series of measures intended to pay the debt of France 
to that portion of the population which had sutt'ered most cruelly. 

At the same lime that the first apprcipriatiou of 100,000,000 was made, the assembly 
appointed on the 6th of September, 1871, departmental commissions, wh<>se duty it 
\^a$ luaile to distribute and to decide without appeal. To the minister of the interior 
wa« only reserved the care of distribnting this payment cm account among the thirty- 
four departments inva<led, according to the damage suffered. The law instructed the 
inuiister of finance) to repay to the communes and individuals, to the amount of double 
the direct tax tor the period of occupation, all taxes collected by the Gerujan army. 
As to the exi>eu8es of lodging, board, and various requisitions made subsequently to 
the 2d of March, 1871, when preliminaries of peace were ratified, the management was 
to assure the regulation thereof. 

lu order to be really efficacious, it was necessary for the relief to arrive speedily for 
tbjtie who awaiteil it with such legitimate imparience. This consideration induced 
tbe Government to take, as the basis of the first division, the estimates made by the 
<?antonal commissions. These were, it is true, only provisional allotments which were 
wibvSfqnentlj' to be corrected. It was the object of the decree of October 27, 1871, the 
('^edition of which, notwithstanding all the activity of the departmeiita! commissions 
*'f tbe prefects, and of the mayors, was postponecl until the last days of the year 1872. 
The propowjd decree which I have the honor to submit to you to-day is the comple- 
Txent thereof. 

Like my honorable predecessor, M. de G(»ulard, I should have been very glad, Mr. 
"*J8ideut, to be able speedily to carry out the generous intentions of the National As- 
st'iubly. When suffering exists, and when the government Inis obtained from the 
f**pri'8entative8 of the country the means of alleviating it, it is its duty not to lose a 
*'ay, nor even an hour. The various agents whose assistance I have invoked, have 
actfd with the most conmiendable zt*al. Hut considerable obstacles lianipere<l my 
^"oik. While it was important to perform it rapidly, it was not less essential to place 
It alMwe all well-fcninded criticism, and it wa^smy duty to devote the more care to that 
'*".|t!Ct since a special provision of the law of April 7, 1873, rendered subordinate the 
^♦'^isioDs of the cantonal commissions, of the departmental commissions, and of the 
^niicil.H-general themselves, to the definitive sanction of the minister of the interior. 

Tile statement which is about to follow will give you nn idea, Mr. President, of these 
"'faculties, and w ill point out the course which I adopted in order to reach the best 
result. 

The cantonal commissions had confounded in their evaluations the occurrences 
^'Uch took place j>rior to the 2d of March, which entitled the snftVrers only to a par- 
"*^1 indemnity, and the occurrences which took place subsequently to that date, which, 
?*' the contrary, entitled the sufi'erers to full reparation. This error occurred not only 
jl' the case of material damages. Yielding to the same idea, the comnmnes had estab- 
osbed no distinction between the taxes whose payment in full could l)e re<juired, and 
y^^ contributions, fine«, Ac, which could be repaid only in ))art, and some of them had 
Jjiongi)^^ pr(q>er to set aside certain classes of losses which were admitted by others; 

neir estimates, being based only upon vague^lata, were gen<;rally lacking in exactness 
/>r Want of rules and uniform bsises. They hjwl viewed damages of the same nature 

>i a Very different light. Hence there were singular and unjust disparities in the vari- 

^* tiantous, which result was the more unfortunate, since tU« cawtow^, vi\\vi^^\v»ift>a.«A. 
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been the object of the most conscientioas estimates, were injured for the benefit of 
districts whose claims had been sabjected to a less severe examination. 

Strack by these ineqaalities, one of my predecessors addresse<l, December 12, 1871, 
precise and detailed instructions to the departmental commissions appointed by the 
law. He recommended to examine each claim produced, to verify its legitimacy, and 
to reduce it to its just v^ue. He indicated the principal points to be examined, and 
made known the method of evaluation and the tariffs to be applied to each class of 
claims. From 821,087,980 francs 52 centimes, which was the sum shown by the returoit 
prepared by the cantonal commissions, the amount of losses was reduced to 659,3%),770 
francs 42 centimes. The final indemnity of 111,950,719 francs 35 centimes which was 
granted April 7, 1873, waa calculated according to this latter sum. 

As regards the budget, a first result, very important without doubt, was also reached. 
But when it became my duty to undertake the revision with which I was charged by 
the law of April 7, 187.3, it was not long before I discovered that the work of the de- 
partmental commissions, like that of the cantonal commissions, still left much to be 
desired. 

After a first examination I discovered variations and differences such that I do 
longer doubted the necessity of reviewing the elements thereof in detail. Moreover, 
the payments in liquidation, bonds provided by the law rendered indispensable the 
preparation of lists of names comprising all persons having a right to participate in 
the distribution. The preparation of these lists revealed facts to me which were still 
more to be regretted. 

Some communes of revision had thought that they must take as their standard, for the 
want of sufficient elements to base their calculations upon, the evaluations of the can- 
tonal commissions which they had reproduced exactly. Now, being pressed by time, the 
latt«r had been obliged to adopt, without examination in a great number of cases, the 
statements of the parties interested and of the municipalities. 

It is readily seen that serious errors must have occurred in the work so hastily done, 
and which circumstances rendered still more difficult. 

Often, moreover, the mayors interpreting improperly the instructions received from 
the ministers, or being too much occupied with the interests of their communes, had 
prepared a general statement of the war contributions, of the requisitions in money 
and in goods, of fines, of thefts, of fires, and of expenses incurred for lodging, board, 
&c., without giving the names of the persons who had suffered them, without furnish- 
ing any claim of the parties interested, without furnishing evidence of any kind, and 
based upon estimates which were almost always exaggerated. 

The cantonal commissions, inthe first place, the communes of the revision next, had 
approved these reports, or had confined themselves, without stating any reasons, to 
making gross reductions in the amounts presented by the municipalities, so that the 
most just claims were treated in the same manner as were those which haiid little or no 
foundation. 

Such was the situation when I required the production of lists of names. After the 
lapse of more than two years, the prefects naturally fonud serious difficulties in present- 
ing such lists. They were furnished to me, however, and I have not regretted the labori- 
ous investigations which they caused ; for soon afterward I obtained proof that, by the 
side of claimants who, although worthy of interest, had had no part in the first divi- 
sion, there were persons who had received indemnities sui)erior to their losses, how- 
ever great the latter had been. This arose from the fact that the commissions of dis- 
tribution, being unable to assign the indemnities individually, had been obliged to 
confine themselves to a distribution by communes, leaving to the mayors the care of 
proceeding to the subsequent distribution among parties having claims. 

I have regretted to find that in place of making a proportionate distribution, and of 
assigning to the parties in their jurisdiction having claims, the amounts which prop- 
erly belong to them, the members of certain municipalities had retained for their per- 
sonal emolument the entire amount appropriated to their commuue, and had thus 
indemnified themselves for the whole of their loss, the estimation of which had been 
examined by no one. 

I could not allow such facts in the final distribution to exist, and ill order surely to 
reach them, I required that by the side of the name of each person should be placed 
the amount of the loss and that of the indemnity in the first appropriation of one hun- 
dred millions. 

Irregularities of another kind were also found. 

Most of the communes took it upon themselves to make payment for the requisi- 
tions, expenses of boarding the troops, &c. The commissions of revision had justly 
permitted them to share the benefits of an indemnity ; but they had failed to striKe ont 
irom the claims of the inhabitants the sums which had already been repaid by the 
communes. It was the duty of my administration to rectify these mistakes, which 
were formerly serious. In a single canton of one of our richest departments, the dif- 
ference amounted to nearly three millions. 

Some reports included on the one hand the price of provisions for which requisition 



ALIEN CLAIMS. 91 

had been made by the Germans and consamed in the interior of the commnne, and on 
the otber an indemnity for board ; the parties interested would thus have received for 
the same thing a double indemnity. 

It has been necessary to reduce the expenses of lodging invariably to 1 franc 40 
centimes per man, and 2 francs 15 centimes per horse, (lodging and boa^rd included.) 
Calcnlatea in the lump, and on statements which were always doubtful, these expenses 
have sometimes been carried to the personal account of the communes, either because 
the inhabitants had raised no claims on this head, or because the municipalities were 
unable to furnish lists of names. When presented in this form, these claims have not 
seemed to me sufficiently well founded ; and, although in certain cases appropriations 
have been granted, I have been obliged to set them aside, in order to prevent the mu- 
nicipalities (which has sometimes occurred) from having recourse to fictitious names, 
iu order to secure for the communes sums to which they were not at all entitled. 

If in some departments the calculation of the expenses of lodging and board has 
given rise to the irregularities to which I have just referred, in others, on the contrary* 
the commissions of revision have not thonght proper to admit these expenses, although 
they were justified. I have rectified this. 

Ton see, Mr. President, control has been extended to all elements and all details. 

This revision has been long and laborious ; it has imposed much labor upon the offi- 
ces of the prefects and the central administration, but its effect will be to secure a uni- 
form treatment and an equitable appropriation to each department and to each person 
interested. 

I have just succeeded in reducing the total amount of the losses from 659,339,770 
francs to 657,256,923 francs. 

The difference is more than 2,000,000. But any one would form a very incomplete 
idea of the labor who should consider this amount as being all. In order to form a 
correct idea of the matter it is necessary to examine the differences which, in consequence 
of the rectifications made, exist from one department, from one canton, from one com- 
mune, to the other. One department which presented a claim of 24,000,000 saw that 
claim reduced to 6,000,000; the claim of another, on the other hand, was increased by 
2,000,000. In other words, what the National Assembly desired is now realized ; justice 
is eqnal for all. 

The proposed decree, Mr. President, will secure these results. You will observe that , 
while the two appropriations granted by the laws of September 6, 1871, and April 7, 
1873, amount to 211,950,719 francs 35 centimes, I confine myself to suggesting to you to 
distribute only 200,000,000 now, and to reserve the sum of 10,9.i0,719 francs 35 centimes. 
According to the express desire of the National Assembly, a part of this remainder 
shall be appropriated to relieve those communes and those public establishments which 
have suffered most from pillage and fire. The other part shall serve to make good the 
material damages caused to the railroad companies, which damages are estimated at 
not less than 8,000,000. It will bo, moreover, applied to the correcting of isolated errors 
which may have occurred in fixing the loss and final payment of the administrative 
expenses of the operation. These expenses will be relatiwely considerable; they com- 
prise^ in fact, the salaries of persons employed, and payment for the preparation and 
for the distribution of the liquidation-bonds. The number of these bonds will exceed 
2,000,000. It has been necessary to examine that number of particular situations. 

If you approve these suggestions, Mr. President, I beg you to be pleased to affix yoni 
signature to the accompanying decree. 

Be pleased to accept, Mr. President, the assurances of my respect. 
The mmister of the interior, 

BEULfi. 

The President of the French Republic — 

In consideration of the law of September 6, 1871, and that of April 7, 1873;. 

Ill consideration of the decree of October 27, 1«71, 

Oq the report of the minister of the interior — 

DECREES : 

Article I. The sum of 2,000,000 of francs shall be distributed among the invaded 
departments, according to the statements appended to the present decree, which sum 
represents, with the exception of 1,000,000 authorized by the decree of October 27, 1871, 
and the reserve hereinafter mentioned, the appropriations granted by way of indem- 
nity of losses resulting from material damages, fines, war contributions, and requisi- 
tions in money and goods. 

Article II. The sum of 10,950,719 francs 35 centimes is reserved to be appropriated r 
Ist, to the relief of the communes and public establishm*^nts which have suffered 
most from fire and pillage; 2d, to the reparation of material damages suffered by rail- 
loail companies ; 3d, to the correction of errors which may have occurred in fixing the: 
amount of losses; 4th, to the payment of the material expenses of the operation. 
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AnTTOLTC III. The minister of the interior is charged with the execution of tl 
ent decree. 
Donti At Versailles, October 31, 1873. 

MARSHAL DE MacMAHON, 

Duke of Mcig 
By the President of the Republic : 
The miuister of the interior, 

BEl 

RSpariiHon d'une 8omme de 200 millions entre d^partemenU envahis. 
Ex6cntion des lola dcs 6 St'ptembro, 1871, ot 7 Avril. 1873. 
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D^partemcuts. 



Aisno 

Ardennes ,. 

Anbo 

Calvados 

Cher 

Cote-d'Or 

Doiibs 

Eure 

Eiiro-et Loir 

Indre-et- Loire , 

Jnra , 

Loir-et-Cher 

Loiret 

Marne 

Marne ( Haute-) 

Mayenne 

Moiirthe-ct* Moselle 

MeiiHe , 

Ni^vre 

Nord 

Oise 

Orue 

Pas-de-Calais 

B^dfort, (Territoire de). 

SaAne (Haute-) 

SnAne-etr Loire 

Sarthe 

Seine 

Stiine-Tnf^rienre 

Sf'ine-et- Marne 

S»'ine-et-Oiae , 

Soinnie 

Voages 

Yonne 



Totaux . 
R^'serve. 



s . 

^ a 

3 

o 
'A 



804 
4H7 
446 
7H 
15 
715 
605 
604 
426 
212 
426 
275 

3:w 
567 
516 

50 

66<l 

586 

2 

89 
700 
288 
122 
106 
5b3 
6 
325 

71 
706 
526 
6m5 
832 
531 
432 
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C C. '^ 
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17, 267, 522 
4l,4H7,309 

6, 74 1.: 67 
674. 164 
108,416 

15. 884. 781 

5, 945, 659 

13. 095. 199 

25, 706, 397 

4. 485. 2<k) 
8,5«0,612 

20, 269. 890 
38, H08, 1-^8 
19, 985, 830 

7, 395, 288 
637, 350 

28, 737, 124 

20,189.571 

5.617 

1, 2,58. 025 

12, 283, 248 
3, 539, 525 
2, 028. 469 
7,410,772 

15,078,787 

31, 370 

17,618,941 

72, 408, 000 

13, 708, 977 
46,416.345 

15-2, 884, 447 

23, 509, 753 

7, 899, 971 

5, 176, 773 



13, 924 



657, 256, 923 



£ . 

M 
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5. 254. 400 
12, 624, 400 

2,051,400 

205, 100 

33.000 

4, 833, 700 

1, 8i;9, 200 

3, 984. 800 

7, 822. 300 

1, 364, 800 

2,611,000 

6, 167, 400 

11,809, 100 

6,081,600 

2, 250, 300 

193. 900 

8. 744, 600 

6, 143. 600 

1,70(» 

382. 800 

3, 737. 700 

1, 077, 100 
617,300 

2. 255. ino 
4, 588, 400 

9.500 

5.361,400 

{». 033. 400 

4. 171,600 
14, 124, 300 
46, 522. 000 

7.153,900 

2, 403. 900 
1. 575, 300 



200, 000, 000 



^ Sirs ^ 



3, 748, 800 

4, 883, 000 

l,2t>l.;«)0 

97,200 

13, 000 

1, 461, 800 

951, 700 

1, 538, 700 
3,381,800 

a38, 100 
1,111,200 

2, 528, 800 
5, 047, 400 
4, 098, 000 
1, 330, 700 

105, 500 

4,868,900 

4,211,300 

700 

270, \m 

% 313, 500 

604, 400 

301, IOC 

800.600 

2,058.300 

3,700 

2,928,800 

11,651,200 

3.551,600 

6. 646, 400 

20, 186, 4(K) 

3, 936, 700 
1, 144, 100 
1, 125, 200 



99, 000. 000 
1, 000, 000 



100, 000, 000 
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C3 < 



1,5C 
7,74 

79 
10 

a 

3,37 

85 

.2,44 

4,44 

52 

1.49 

3,63 

6,76 

1,98 

91 

8 

3,87 

1,93 

11 

1.4a 

47 

31 

1,45 

S,53 

3.43 

10,38 

62 

7.47 

26,33 

3.21 

1,25 

45 



101.00 
10. 95 



111,95 



Vu pour 6tre annexe au decret dii 31 octobre 1873. 
Le ministre de Vinterieur, 



BEUI 



[Inclosnre No. 8, bi^.] 

The Prosiflent of tlio French Republic — 

lu consideration of the law of SHpternber fi, 1871, and that of April 7, 1.S73: 

In consideration of the estimates of damages prepared by the departmental ccj 
eions of revision : 

In accordance with the suggestion of the vice-president of the c^)nncil, minii 
the interior, 

DFICREFS: 

Akticle 1. There shall ho distrihuted among the invaded departments, accord 
the table appended to the present decree, the sum of two hundred and eight m 
seven hundred thousand francs, (208,700,000 francs,) representing, with the exc< 
of the deduction of one mi) lion (1,000,000 francs) authorized by the decree of 0< 
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27, 1871, and the reserve which will be referred to hereafter, the allowances granted, 
by way of indemnity for losses resulting from material damages, from the imposition 
of fines, from war contributions, and from requisitions of money and goods. 

Art. 2. The sum of two millions two hundred and fifty thousand seven hundred and 
nineteen francs 35 centimes shall be reserved, so as to be appropriated: 1st, to ihe 
payment of the material expenses of the operation; 2d, to the repiu*atiou of the dam- 
ages caused by the Germans to the railway lines. 

Art. 3. The decree of October 31, 1873, is hereby revoked. 

Art. 4. The vice-president of the council, minister of the interior, is instructed to 
enforce the execution of the present decree. 

Done at Vei-sailles, February 7, 1871. 

MARSHAL DE MacMAHON, 

Duke of MagetUa. 

By the President of the Republic : 

BjtOGLIE, 

Vice-President of the Council and Minister of the Interior. 

Distribution of the sum of 208,700,000 francs among the invaded departments^ in pursuance 

of the laiv of September (i, 1871, and that of April 7, 1873. 
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30 

31 

32 
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34 



DopariiucutA. 



Aiane 

A rdennes 

Aubt^ 

Calvados 

Cher ,.. 

Cdte-cl'Or 

Doaba 

Eure 

Eure et-L<)ir 

Iiidre-et-lvoire 

Jura 

Liiit -(?t-Cher 

Loiret 

Mame 

Marue (Haute-) 

Mayennu 

Meurihu-«t-Motielle 

Meusi; 

N idvre 

Nord 

Oi«e 

Orne 

Pas-de-Calais 

Beifort (Territoli-e de) . . . . . 

Sa6iie (Haute-) 

Sa^ue-et- Loire 

Sartbe 

.Seine 

Seine-Inf6rieure 

Seine-et-Marue 

Seine-et-Oise 

Soniioe 

Vosges * , 

Tonne 

Totals 

RBSBRVE. 

Inhabitants of Al.Hace and 

Lorraine 

Railway companies 

Material expeosos 



Grand total 



c 
Si * 

O 5. 
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804 
4r7 
446 

78 

15 
715 
605 
7U4 
4-46 
212 
426 
275 
3:i9 
567 
516 

50 

G69 

586 

2 

89 
700 
288 
in 
106 
583 
6 
325 

71 
706 
526 
685 
832 
531 
432 



13,924 



s 
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Francs. 
22, 640, 847 
41,487,309 

6, 744. O.VJ 
674, 164 
108.416 

16. 048, 674 

5, 945, 659 

13, 364, 598 

25.720,571 

4. 4e!5. 296 

8, 042, 960 

20, 273, 690 

39, :w:i, 35-2 

26,310.429 

7, 547, 787 
6:J7, 350 

29, 095, l«9 

27, 4e6, 587 

5,617 

1, 2,58, 025 

12, 306, 158 

3, 540, 525 

2, 028. 469 

7, 982, .546 

15, 097, 275 

31, 370 

17,618,941 

72, 870, 000 

13,754,977 

46. 481, 799 

159, 646. 188 

23, 580. 893 

7. 910, 921 

6,087,117 



686, 957, 755 
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"« >> 
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S's. 
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Francs. 
6, 878, 400 

12, 6< 4. 000 
2, 048. 900 
204,800 
3-2, 900 
4, 875, 600 
1,806,300 
4, 060. 200 
7,814,000 

1, :J6-2, 700 

2, 6b6, 500 

6, 159, iiOO 
ll,9.')8,700 

7, 993, 200 
2, 293, 000 

193, 600 

8, 839, 200 
8,350,500 

1,700 
382,200 

3, 738, 700 

1, 075, 600 
616, 300 

2, 425, 100 

4, 586, 600 

9,500 

5, 352, 700 
22,138,200 

4. 178, 800 
14.121,300 
48. 501, 000 
7, 164, 000 
2. 403, 400 
1, 843, 200 



208, 700, 000 



* «* 1^ 

c t t< 

gcuS 



Francs. 

3, 748, 800 

4, 8«3, 000 
1, 261, 300 

97,200 

13, 000 

1, 461, 800 

951, 700 

1, 53«, 700 

3, 381, eoo 

838, 100 

1, HI, 200 

2, 5»^. to ) 

5, 047, 400 
♦ 4,098,000 

1, 330, 700 
105, 500 

4, 868, 900 

4,211,300 

700 

270,100 

2, 313, 500 
604, 400 
301.100 
800,600 

2, 058, 300 

3,700 

2,928,800 

11.651,200 

3,551,600 

6, 646, 400 
20, 186, 400 

3, 936, 700 
1, 144, 100 
1, 125. 200 



99, 000, 000 



1, 000, 000 



100, 000, 000 



9 a 
M V 



♦- . 

*• ^ i( 



Francs. 

3, 129, 600. 00 

7, 721, 000. 00 

787, 600. 00 

107, (UiO. 00 

19, 900. 00 

3,413,800.00 

854, 600. 00 
2.52l,.')00.00 
4, 432, 200. 00 

524, 600. 00 
1, 57 >, 300. 00 
3, 630, 400. 00 
6,911,300.00 
3, 895. 200. 00 

962, 300. 00 

88. 100. 00 

3, 970, 300. 00 

4, 139, 200. 00 

1, 000. 00 

112, 100. 00 
1, 425, 200. 00 

471,200.00 

315, 200. 00 

1, 624, .500. 00 
2, 528, 300. 00 

5, HOO. 00 

2, 423, 900. 00 
10. 487, 000. 00 

627, 200. 00 

7, 474, 900. 00 

28,314,600.00 

3, 227, 300. OO 
1, 259, 300. 00 

718, 000. 00 



109, 700, 000. 00 



1, 000, 000. 00 
1, 250, 719. 35 



111,950,719.35 



The above table is an appendix to the decree of February 7, 1874. 
The vice-president of the council, minister of the interior. 
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The President of the French Republic — 

In consideration of the report of the vice-president of the council, miuister of the 
interior, and of the minister of finance; 

In consideration of the law of April 7, 1873, appropriating the sum of 111,930,719 
francs for the benefit of the invaded departments, and eHpecially of article 9, which 
is as follows : 

'* A decree, issued in the form of the regulations of public administration, shall de- 
termine in what proportion the liquidation bonds, representing the annuities granted 
hy the present law, shall be delivered to the departments and communes and to 
individuals. 

'' The same decree shall determine the manner and the conditions of the delivery of 
bonds to persons having well-founded claims ;*' 

In consideration of the decree of February 7, 1874, providing for the distribution of 
the sums appropriated by the national assembly ; 
^ The council of state having been heard, 

decrees: 

Ahtici.e 1. Liquidation bonds representing a sum equal to the amount of the indem- 
nities fixed by the minister of the interior in accordance with the suggestion of the 
general councils of the departments, shall be delivered to such departments, commanes, 
and individuals as suifered losses during the war of 1870-1871. 

Akt. 2. The liquidation bonds shall be of 500 francs each. They shall each yield, 
after January 1, 1873, 25 francs per annum as interest, payable semi-annually ; they 
■shall be redeemed at par by lot, in accordance with the plan of ahiortization annexed 
to the present decree. 

The drawing shall t^ke place at Paris, at such time and on such conditions as may 
be fixed by the minister of finance. 

Akt. 3. All fractions less than five hundred francs (500 francs) shall be paid in pro- 
visional bonds, bearing interest from January 1, 1873; nevertheless, the interest on 
these provisional bonds shall not be paid until after their conversion into permanent 
bunds of 500 francs each. 

The provisional bonds shall be in denominations of 5 francs, 10 francs, 15 francs, ^ 
francs, 25 francs, 50 francs, 100 francs, 200 francs, 300 francs, and 400 francs. 

Art. 4. The final five hundred franc bonds and the provisional bonds shall be paya- 
ble to bearer, and negotiable. 

Art. 5. The final liquidation bonds shall be issued by the minister of the interior, 
countersigned by the central paying-cashier, and visaed by the central comptroller. 

Art. 6. Both the provisional and the final bonds shall conform to the models an- 
nexed to the present decree. Each final bond shall bear fifty-two interest coupons, 
numbered from 1 to 52t 

Art. 7. The amount to which each person is entitled shall be stated in a list which 
shall be prepared by the minister of the interior. 

In the said list shall be stated the full name of each party entitled to indemnity, to- 
gether with the amount allowed hif n. 

Art. 8. The delivery of the bonds to persons entitled to incemnity shall be per- 
formed at Paris, by the central cashier of the public treasury, and in the departments 
by the paying treasurers-general, the private receivers of finance, or the collectors, on 
the presentation of letters of advice signed by the prefect, and for discharge by the 
party receiving. 

If a person entitled to indemnity is unable to write, evidence of the delivery shall 
be furnished by the signatures of two witnesses, and by that of the accounting-agent, 
whatever may be the amount of the bonds. 

Art. 9. The certificates desigueil to establish the identity or the quality of parties 
receiving may, at the request of the parties, be delivered on free paper and without 
charge, by the justice of the peace, whose attestation as to the facts therein stated 
shall be sufficient to exempt the accounting-agent from responsibility. 

Art. 10. Liquidation bonds, to be delivered to departments and communes, either 
by way of indemnification for their own losses, or of repayment of such indemnities 
as the municipal or general councils, according to the law of April 7, 1873, (lurt. 8) may 
have consented to pay to private individuals, shall remain deposited until the time 
when they shall be negotiated, in the central paying-office of the public treasury; 
the central cashier shall deliver to the paying treasurer-general, or to the municipal 
receiver, certificates of deposit, stating the numbers of the bonds; the form of these 
certificates shall be determined hereafter by the minister of finance. 

Provisionally, and until the time which shall hereafter be fixed by the minister of 
finance, the bonds deliverable to the communes may be deposit.ed at the offices of the 
l)ayiog treasurers-general, who shall likewise deliver certificates to the municipal 
receivers. 

Art. 11. After the 15th of January and the 15th of July of each year, the payment 
of the half-yearly coupons and the redemption of the bonds drawn by lot shall take 
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place at Pari**, at the central paying-office of the ireasnry, and in the departments, at 
the offices of the paying treasurers-general, and of the private receivers of the 
finances. 

Nevertheless, payment shall he made for the half years ending July 15, 1873, January 
15 and July 15, 1874, at such time as shall be fixed hereafter by a decree of the minister 
of finance. 

Art. 12. The vice-president of the council and the minister of finance are charged, 
each in his own province, wiih the enforcement of the present decree. 

Done at Versailles, March 20, 1874. 

MARSHAL DE MacMAHON, 

Duke of Magenta. 

By the president of the republic : 

The vice-president of the council, minister of the interior, 

BROGLIE. 

The minister of agricultnre and commerce, minister of finance ad interim^ 

DESEILLIGNY. 



[Indotture No. 9. ] 

A law providing for an indemnity to those who have suffered loss from destruction of property 

for the national defense. 

The Nntional Assembly has passed the following law: 

Article I. In derogation of existing legislation, and by way of exception, an in- 
demnity shall be allowed to all who shall furnish evidence that they have, as propri- 
etorii or occupants, siifiered material and direct damages resulting from the measures 
of defense which were taken by the French military authorities during the war of 
\f<70-lf<7ly in fortified towns or elsewhere, either within or without any military zone. 

Article IL The following persons shall be excluded from the benefits of this law : 

Ist, those who shall not renounce any action before the judicial or administrative 
tribunals ; 

2d, those who shall not have addressed or renewed their claims to the administra- 
tion, according to the first paragraph of the fourth article of this law ; 

3d, those who have signed an agreement to demolish at the first requisition, or whose 
immovable property has been constructed iu violation of law. 

Article III. A commission, whose duty it shall be to examine all claims, shall be 
appointed by decree of the president of the republic, issued in accordance with the 
auggestion of the minister of war and of the minister of the interior. 

Claims already made must be renewed and the new claims must be addressed : 

For Paris, to the department of the Seine and the minister of the interior ; 

For the departments, to the prefects. 

Article IV. These renewals and the presentation of new claims must take place 
within two months from the promulgation of this law. 

The mere fact of the presentation of a claim, or the renewal of on^lready made, 
shall involve the acceptance of the decision which shall be rendered by the commis- 
sion. 

Any person who shall not have made or renewed his claim, according to the provis- 
ions of the present article, within two months, shall forfeit the same. 

As regards persons who have not the control of their property, these renewals, or the 
presentation of these new claims, shall be exempt from special authorization and from 
all judicial formalities. 

Article V. The commission shall examine these claims, with the existing doca- 
meuts, or by the aid of any means which they may think proper to employ. 

In case those who have sufl^ered damages coming under the classes provided for and 
al>uve referred to shall have enjoyed the benefit of the indemnities granted by the 
assembly by the law of September 6, 1871, and that of April 7, 1873, the sums received 
by them shall be deducted from the amount which would be granted to them by the 
present law. 

The commission shall decide finally and without appeal the amount to which each 
claimant shall be entitled. 

Article VI. Al 1 disputes which may arise from the d4ivery of the bonds, or the veri- 
fication of the identity and the rights of parties interested, either in consequence of 
error in the names or for any other cause, shall be similarly judged, without appeal 
and without expense, by the justice of the peace of the canton, who shall deliver a 
^^certificate to parties entitled to indemnity, on free paper, edtablishiug their rights. 

This certificate shall take the place of the documentary evidence re<piired by the 
regulations concerning public accounts. 
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Article VII. When total or partial liquidations shall have been approved bj the 
aduiioistrative comniissiou, certiticates shall be issaed in favor of the parties receiving 
indemnity, which certificates shall be paid either in liqaidation bonds to the bearer, 
five per cent, at par, or in specie, or partly in bonds and partly in specie, on the terms 
and in the proportions which shall be determined by the minister ot finance. 

In case of the total or partial payment in specie, a deduction shall be made, at the 
expense of those receiving the indemnity, which deduction shall repav the expenses 
and the loss in the negotiation of the liquidation bonds, if any such loss shall have 
occurred. 

Article YIII. The minister of finance is authorized to create and to negotiate, at 
the highest price obtainable, 52,000 liquidation bonds, payable to bearer, of 500 fraucs 
each, bearing 25 francs interest, the first payment of interest to be made January 1, 
1875, and the bonds to be payable at par in twenty-five j^ears from the latter date. 

The amount of these bonds shall be devoted to the payment of indemnities for all 
losses, of whatever nature they may be, redress for which has been or might be de- 
manded before the civil or administrative tribunals, or which shall form the object of 
claims addressed to the commission appointed by the third article of the present law. 

The first allotment of thirty per cent, of these bonds may be made immediately bj 
t^e commission, for th6 benefit of persons whose claims it may have admitted. 

Article IX. A credit of 1,846,000 francs shall be opened to the minister of finance. 
This shall be deducted from the budget for 1875, and shall be devoted to the payment 
of the first annuity. 

Also a credit of 200,000 francs on account, for the expenses of the operation, which 
shall be deducted from the budget for 1874. 

Article X. Any action which may be brought before the judicial or administrative 
tribunals for damages caused by the military authorities for the purposes of the oa- 
tional defense, during the war of 1870, must be brought within one year from the pro- 
mulgation of the present law. 

Done in public session at Versailles, May 22, June 26, and July 28, 1874. 

The President, 



The Secretaries, 



L. BUFFET. 

FRANCISQUE RIVE, 
E. DE CAZENOVE DE PRADINE, 
> LOUIS DE SfiGUR, 
FfiLIX VOISIN. 

The President of the Republic promulgates the present law. 

MARSIUL DE MacMAHON, 
I Duke of Magtuta. 

The vice-president of the council, minister of war, 

General E. DE CISSEY. 



[InoloBnre No. 10.] 
LavD of August 30, 1830. 

Article 1. Rewards shall be granted to all those who were wounded while defend- 
ing the national cause on the glorious days of the 26th, 27 th, 28th, and 29th of July 
last. 

The fathers, mothers, widows, and children of those who fell at that time, or who 
have since died in consequence of their wounds, shall receive peusions or assistance. 

Art. 2. All persons whose property has been injured in consequence of these eveuts 
shall be indemnified at the expense of the stat«. 

Art. 3. A medal shall be struck in commemoration of these events. 

Art. 4. A commission appointed by the King shall make the necesstiry investigations 
for the purpose of establishiug the titles of those who have a right according to the 
foregoing articles to rewards, pensions, assistance, and indemnity. The report of the 
commission shall be communicated to the chambers in support of the request for the 
appropriation which shall be needed. The names of the citizens who have merited 
rewards, and a general list of those who have fallen, shall be inserted in the Bulletiu 
of the Laws, and published in the Moniteur. 

Note. — An appropriation of 2,400,000 francs was, in accordance with the provisions 
of this law, placed at the disposal of the minister of the interior by a law dated 
December 13, 1830. 
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[iDclosuro No. 11.] 
Laio of Decemher 24, 185L 

Article 1. The snni of 5,600,000 francs sball be placed at the disposal of the minis- 
ter of the interior, to be applied to the payment of the indemnities to be granted to 
indiyidaals whose property nas suffered material injury in consoqaence of the events 
of February and June, 1848. 

Article 2. These indemnities shall be apportioned under the supervision of the min- 
ister of the interior, in accordance with the decisions of the commission appointed by 
the decree of September 2, 1850. 



[Inclosaro Xo. 12.] 

Laic of the lOth of TdidSmiairej in relation to the inteimal police of the commuiiea of the 

republic. 

Title IV. 

Of the kinds of offenses for tchich the communes are civilly responsible. 

Art. 1. Each commune shall be responsible for offenses committed by open force or 
by violence within its territory, by mobs or assemblages, whether armed or unarmed, 
either against persons or property, whether the latter belong to the nation or to individ- 
uals. They shall also be responsible for the damages which may be caused by such 

mobs or assemblages. 

* « ^ # « « • 

Art. n. If the mobs or assemblages have been formed by inhabitants of several com- 
munes, they shall all be responsible for the offenses which shall have been committed, 
and all shall be obliged to contribute both to the payment of the damages and that of 

the fine. 

• # • ^ • * » 

Art. 6. When any person, whether domiciled or not, in a commune shall have been 
robbed, maltreated, or murdered, all the inhabitants shall be held responsible for the 

payment of damages to him, or, in case of his death, te his widow and children. 

*,• # # » # ■• 

Title V. 

Of civil damages and redress 

Art. 1. When, in consequence of assemblages or mobs, a citizen shall have been forced 
to pay ; when he shall have been robbed or plundered within the territory of a com- 
mune, all the inhabitants of the commune shall bo held to make restitution in hand of 
the articles stolen or taken by force, or to make payment therefor at the rate of double 
their value on the day when the robbery shall have taken place. 

Art. 2. When an offense of the nature of those mentioned in the foregoing articles 
shall have been committed in a commune, the municipal officers or the municipal agent 
shall be required to obtainproof thereof within twenty-four hours, and to send a report, 
within three days at most, to the commissioner of the executive power near the civil 
tribunal of the department. Police officers shall, nevertheless, be required to fulfill, in 
this respect, all the obligations imposed upon them by law. 

Art. 3. The commissioner of the executive power near the administration of the de- 
partment in the territory of which injuries have been done by open force and by vio- 
lence to the property of the nation, shall prosecute the parties who have committed 
such injuries for reparation and damages before the civil tribunal of the department. 

Art. 4. The damages which the communes are held to pay by the terms of the pre- 
ceding articles shall oe fixed by the civil tribunal of the department, after an examina- 
tion of the reports and other documents proving the acts of violence, excesses, and 
offenses. 

Art. 5. The civil tribunal of the department shall fix the amount to be paid for 
reparation and damages within ten days, at furthest, after the sending of the reports. 

Art. 6. The amount to be paid as damages shall never be less than the full value oi 
the articles stolen or carried off. 

Art. 7. The decision of the civil tribunal fixing the amount to be paid as damages 
shall be sent, within twenty-four hours, by the commissioner of the executive power 
to the departmental administration, which shall bo required to send it, within three 
'lays, to the municipality or the municipal administration of the canton. 

H. Kep. 134 7 
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« 

Mr. Wing to Mr. Fish. 

No. 410.] United States Legation, Quito, Ecuador, 

August 13, 1874. ( Beceived September 9.) 

SiE : Herewith I have the honor to forward my note to Minister Leonr 
(1,) to which were appended the six interrogatories contained in dispatch 
of Jane 23, 1 874, of the Department, not nnmbered. Kos. 2 and 3 are copy 
and translation of Minister Leon's answer ; Nos. 4 and 5 are copy and 
translation of the inclosnre referred to in the commnnication of Minister 
Leon. 

For any farther information in regard to the snbject, the codes hith- 
erto forwarded to the Department will afiford it. Practically speaking, 
however, the answer and inclosare cover the whole matter, so far as Ee- 
aador is able to do so nuder existing enactments. 
I have, &c., 

EUMSEY WING. 
List of Inclosures, 

No. 1. My note to Minister Leon. 
No. 2. Minister Leon's reply thereto^. 
No. 3. Translation thereof. 
No. 4. Inclosare in Minister Leon's note. 
No. 5. Translation thereof. 



(Inclosaro l.J 

United States Legation, 

QuitOf Ecuador^ August 1, 1874. 

Sir : I have the honor to forward to your excellency a schedale of certain inquiries 
relative to the course pursued by the government of Ecuador in regard to the adjust- 
ment of claims presented against it, whether held by its own citizens or by the sub- 
jects and citizens of foreign governments, and concerning other matteas bearing 
thereon. 

May I beg that your excellency will furnish me with the desired information at your 
earliest convenience ; and that, if practicable, your excellency will kindly supply me 
with copies of such legislative enactments and public and general regulations of the 
executive department as may pertain to the inquiries in question. 

With assurance of my very distinguished consideration, I have, <&c., 

RUMSEY WING. 
His Excellency SeQor Francisco Janvier Leon, 

Minister for Foreign Affairs^ ^'c- 



[Inclosaro 8. — Translation.] 

Foreign Office, Quito, August 8, 1874. 

I have had the honor to receive the esteemed communication of your excellency of 
date Ist of the present mouth ; and confining myself to the different points contained 
therein, I am happy to give your excellency the following answer : 

Claims against the government, according to Ecuadorian legislation, may be made 
in two ways; some proceeding from contracts made by the executive power per »c, or 
through its agents with a private party ; and others arise from exactions committed 
by bodies of troops, or by damage caused in virtue of an order from the government. 

In the first case, the action brought against the government must be initiated in the 
supreme court, which will try the cause in the ordinary way as established by the 
code of civil suits, and the government, as well as private parties, have the same priv- 
ilege to prove their rights. 

In the second case, the claim must be presented to the board of finance of the prov- 
ince where the exaction was made and the damage received, or to the district judge 
of the province, according to the time passed and the nature of the documents which 
prove it, as is laid down in the special law of indemnification of September 27, 1^2 
which your excellency will find published in the annexed copy, No. 78, of El Nadonal; 
and in neither case does the government enjoy any privilege. 

This right the laws concede not only to Ecuadorians, but also to resident or tran- 
sient foreigners, who, in this respect, are assimilated to natives, for they are only ooo- 
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sidered exempt from certaiu da ties, which, according to the law of nations, is not im- 
posed upon them by an uncertain residence in the republic ; and they can carry on 
their own suits per se, or by an agent empowered in the legal form. 

Should the payment or indemnification be decreed bv the judicial power in virtue of 
the collection as set forth, it is incumbent upon the legislature to authorize the ex- 
pense of the sum determined in the sentence, because the executive power is not empow- 
ered to order any payment that does not appear in the general estimates of the nation 
or some other law. 

With assurances, &:c., 

FRANCISCO JANVIER LEON. 



llnclosure 3.— TranBlAtion.] 

The National Assembly of Ecuador, considering that it is necessary to establish fixed 
rules, so that, according to them, such as may have reclamations against the public 
treasury may present their rights for the payment of money, or for forced and volun- 
tary loans, or for supplies, or for any damage caused by commissioned authorities, or 
by troops, and to prevent in this wise any run upon the national income by illegal 
debts, 

DECREES : 

Article 1. Whep any person or corporation cannot present legal proofs to evidence 
forced or voluntary loans that may have been made to the republic, or supplies, or dam« 
ages caused by troops, commanders of corps, or civil or military authorities, from the 
1st of January, 18.30, they will establish them by supplementary evidence in the time 
and in the conditions required by law. 

Art. 2. The following will be regarded as legal proofs : « 

1st. The certificates of the officers of the treasury and commissaries of war, inserting 
also the entry in the books where the supplementary evidence may have been made ; 

2d. The original contracts, provided that the creditor makes it appear that, on his 
part, he has fulfilled the stipulations contained therein ; 

3d. The obligations or bills of credit given to the creditors by public functionaries 
and military leaders, which through public notoriety or competent proof appears, or is 
assured, that they were authorized to ask or demand the supplies ; 

4tb. The vouchers of the erogations that those deputed may have given to those 
concerned therein through competent authority to demand them, but not those signed 
afterward, provided that the commission referred to is accredited and carries with it 
the signature of the commissioner ; and 

5tb. The documents that assure the supplies, which, through force by troops, or by 
bands of armed men representing a political party, or by foreign troops in case of 
invasion, and that may have produced damage to tlie interests ot any person whatso- 
ever. 

Art. 3. The proofs to accredit the authorization of the commissioners and the 
acknowledgment of their signatures will be presented in a ^ verbal suit before the 
judge of finance of the province in which the supplies or loans were made, or the dam- 
age was suffered, previously citing the fiscal agent in the provinces where there may 
be one ; and where not, the treasurer, or he who is acting m his stead. 

Art. 4. When the reclamation is made, with the legal proofs set forth in article 2, 
the creditor will repair to the board of finance of the respective province; which, 
should they consider the evidence as sufficient, will order it to be sent to the treasury 
with this declaration, for the liquidation of the debt ; but should they declare it insuf- 
ficient, and the creditor, not conforming thereto, should insist in his reclamation 
through litigation, he will repair to the district judge of finance within the absolute 
term of thirty days, counted from the one in which the board of finance returned the 
proceedings for this effect, and being in the same place, it must be done in the term of 
ei^ht days. The said district will try the cause in the primary court, and the matter 
will afterward take the ordinary course. 

Art. 5. Should the board of finance not certify to any part of the amount that is 
asked for, with legal proofs, on account of its being insufficiently proved, the creditor 
may apply, in this case, to the expressed judge of finance, in the same terms and for 
the same effects set forth in the preceding article. 

Art. 6. When the reclamation is begun with supplementary evidence, the creditor 
must present it to the district judge of finance of the province where the supply was 
given, and in lieu thereof, to the judge of the primary court who may be his substitute. 

Art. 7. At the time of soliciting the supplementary proof before the district judge of 
finance, the creditor must name the amount that he claims if it was in money advanced, 
the fixed number if it were in cattle, or the maximum that he estimates that he has a 
right to demand in the event of his not being able to make the specification referred 
to. 

Art. 8. The judge of finance, or his substitute, will receive him^ell t\x«^ ^^^v^W.^ 
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of the witness that the creditor may present, but when, on acconut of the distance 
from "whence it is necessary to bring the evidence, he cannot comply with this matter, 
or have the witnesses brought into Yiis presence, he will give the respective order to 
the municipal parochial authorities to receive the evidence. 

Art. 9. The fiscal agent, or in lieu thereof the treasurer, or the one acting in bis 
stead, will defend the suit against the national treasury until its definite conclusioD ; 
and all will be null that is done without summoning him or in his absence. 

Art. 10. It is an obligation of the fiscal agent, treasurer, or he who may be acting 
in his stead, or for lack and inability of their attending, the lawyer that the district 
judge may name, or, in default of a lawyer, an intelligent citizen, to further all the 
writs, and counter affidavits conducing to the clearing up the reality of the debt 
which is demanded, as also to sanction the appeal that may be desired to the respect- 
ive tribunals, provided that without resolution the national treasury may not have 
been incumbered. 

Art. 11. Concluded the brief of the supplementary evidence, the judge will send 
them to the fiscal agent or treasurer, or their substitute, to examine them and agree 
thereto, but without his advancing anything thereto. The judge will approve them, 
should he deem them sufficient, and order the appointment of appraisers as the 
representatives of the fiscal agent and the creditor, should it be necessary to value the 
thmgs that are claimed. But should he decide the evidence insufficient, he will so 
assert by writ. 

OxLY SECTION. Should the appraisers spoken of in the preceding article not agree, 
the judge will officially name a third party to adjust the matter at issue. 

Art. 12. The appraisement finished, the opinion will be presented for both sides, and 
appearing just and arranged, the judge will so declare, informing the amount due 
according to the merits as set forth by the evidence produced, and from his decision 
an appeal may be taken to the superior court, or a consultation had therewith, as also 
in the principal part of the question. 

Art. 13. The following will not be held as sufficient proof, nor the evidence of wit- 
nesses as conclusive in these cases : 

1st. Should the wituesses not have been present at the supply, or that which was 
taken or seized, or had positiv^e information thereof. 

2d. Having been present thereat, or having had positive information thereto, they 
are unable to determine the time or date, and the person or persons, or the body of 
troops that did it. 

Art. 14. If the authorities or commanders are living by whom or by whose order it 
is declared that the exactions were make, the commissioners will make them appear; 
and any other persons who are said to have seen the act, the judge will take the steps 
essential to an inquiry into the truth, or by affidavits from those who may be author- 
ized to give them, or by evidence. To this end, the jndge will question the witnesses 
on the i)oiuts expressed, although there may have been no previous indication in re- 
gard thereto. 

Art. 15. The witnesses will in all cases be questioned, ami they must declare or in- 
form, under oath, in the following form, if they were authorities : 

1st. If they know what the amount or eft'ects which are reclaimed v.'ere demanded 
as a forced contribution, imposed by a pre-existing law, and distributed by a compe- 
tent authority among the inhabitants of a town occupied by troops. 

2d. If they know, or not, whether the claimants have been paid in all or part of the 
debt which they try to prove. 

3d. If the exactions were used for the support of the troops or in other public mat- 
ters. 

Art. 16. In cases first and second of the former article no claim will be considered 
when in the second case it has been entirely paid; but in the third the wrong inver- 
sion of the exactions will not prejudice the right of the creditor as against the national 
treasury, provided that they may have been done by competent authority, or by 
bodies of troops, or by other bodies, as set forth in the fifth part of article 2, remain- 
ing open a fiscal action against the employ<^ or commissioner who made bad use of the 
exaction. 

Art. 17. The value of cattle, horses, and other effects that may have been given for 
the service of the state will be the same as they were at the time of their delivery, 
unless a certain price had been determined on, or that it is known that of the class in 
general, computing its value according to the time and place where the supply was 
made. 

Art. 18. To the judge of finance, before whom the supplementary proofs were ad- 
duced, belongs tbe classification of the debt in litigation. 

Only section. This enactment does not take away the duty of the authorities or 
the parishes to return to their respective owners the furnitnre or animals which are 
reclaimed, as enacted by an officer in commission or agent of the government, before 
the loss of the property is effectuated. 

Airr. ID. From the sentence pronounced by the district jndge of finance in the case* 
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under this law there may be an appeal to the respective tribunals, but should the fis- 
cal a<;ent, or his substitute, not appeal, on account of its being apparently arranged, 
the tribunal will be consulted, provided that through it the national treasury is de- 
clared responsible, and thence the action will follow the same course as the others 
against the treasury, according to law. 

Art. 20. The creditor who may have maliciously reclaimed any illegal sums, will be 
condemned in costs and punished wuth the penalty of falsification, should he have pro- 
duced false documents ; and with that of a public thief, if, in virtue thereof, he may 
have obtained the payment of the supposed debt, besides losing what was legitimately 
owing him. 

Art. 21. Those who give certificates of illegal debts, or the witnesses who swear 
falsely in favor of the creditors, will both be responsible for the costs and damages to 
the national treasury, but in case of having avoided damage to the national treasury 
that might have been occasioned, be what it may, a fine of frpm fifty to five hundred 
dollars will be imposed, and in lieu thereof, for not being able to pay it, the criminal 
will be condemned to an arrest of from three months to one year, without detriment in 
both cases to the penalty imposed by law for the crime of falsification. 

Art. 22. The district judges of finance, the notaries, the fiscal agents, the treasurers, 
or collectors, each one, as it may happen « and the ministers of the courts who may 
supervise as is laid down in the present law of these cases of debt, are also responsible 
for the damages that occur to the national treasury, through their omission, con- 
nivance, or malice, suffering also, each one of them, a fine of from fifty to five hundred 
dollars, without prejudice to the penalties established by law to make them responsi- 
ble. 

Art. 23. The suit finished and judgment rendered, it will be delivered to the creditors, 
(leaving an authentic copy,) so that they may apply to the respective treasuries with 
the object of obtaining liquidation, all of which will be done according to the present 
law. 

Art. 24. Every creditor of the republic of which article 1 speaks will present his 
claim within one year exactly, counted from the promulgation of the present law, but 
thoee who in future may have claims by actions arising after the publication of this 
law, must present them within one year exactly, counted from the time the damage 
took place, for any of the mentioned causes, and respectively passing these periods, no 
claim can be presented, nor can any claim be admitted in any other time. 

Art. 25. No person who directly or indirectly has taken or may take part in the 
revolutions or invasions that may occur against the nationality of the republic, or may 
have fought, or may fight, will have the right to be indemnified for damages that in 
this wise he may have suffered or suffers, provided that his criminality is notorious 
or is legally proved. 

Art. 26, To the creditors absent in the service of the republic the time designated 
in article 24 is prorogued six months. 

Let it be communicated to the executive power, for its information and compliance. 

Given in the hall of sessions, in Guayaquil, September 24, 1852, eighth year of liberty 

The president of the assembly, 

PEDRO MONCAYO. 

The secretary, 

PEDRO FERMIN CEVALLOS. 

The secretary, 

PABLO BUSTAMANTE. 



Let it be executed. 
Interior secretary ad interim. 
Copy. 



Go\'ernment House of Guayaquil, 

Sepiemher 25, 1652, Eighth Tear of Liberty 

JOSfi MARIA URBINA. 

JANVIER ESPINOSA. 

JOSE LETAMENDI, 

Chief Clerk. 



Mr. Oorham to Mr. Fish. 



^0. 149.] LEGATION OF THE UNITED STATES, 

The Hague^ August 20, 1874. (Received September 9.) 

Sir : In order to procure through the most reliable source the infor- 
mation called for in Acting Secretary Davis's communicatioii o^ tli^^l'i^SL 
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of June last, relative to the treatment of claims presented against the 
government of the Netherlands, I applied to the minister of foreign 
affairs, and have this day received the statement of which the following 
is a translation. 
I am, &;c., 

CHAELES T. GOEHAM. 



flnclosure.] 

The Hague, August 19, 1874. 

His Excellency the Minister : la answer to yonr letter of the 20th of July last, and 
after having consulted the minister of jnstice, I have the honor to commnnicate to you 
herewith, in the order of the questions that you have addressed to me, answers as fol- 
lows: 

1. Suits against the state and the execution of judgments pronounced on account of 
them do not come within the sphere of legislative power. 

2. As the first question is resolved negatively, there is no occasion to examine the 
second. 

3. Suits commenced against the state are not under the control of the administra- 
tion. 

4. Foreigners as well as citizens of the country may bring an action against the 
state before the civil tribunals. The real action^, and those that have for object 
reclamations in matter of contributions, must be brought before the ordinary tribu- 
nes ; all others before the high court of the Netherlands, (court of cassation.) 

5. With few exceptions, the civil rights of the kingdom are the same to foreigners, 
whether domiciled in the country or not, as to native citizens, both in that which cou- 
cerns rights materflsd or formal. These exceptions are as follows : 

a. Every foreign plaintiff, principal or agent, is bound, if required by the defendant, and 
before the latter is obliged to make known his defense, to secure the payment of damage 
and interest to which he might be condemned. This obligation is incumbent on a 
foreigner, domiciled in the kingdom or not. 

h. While in regard to Dutchmen a writ of arrest may only issue in certain cases 
determined by law, it may be pronounced against foreigners who have not their 
domicile in the kiugdom tor every debt, without exception, contracted with a Dutch- 
man. 

c. Foreigners having no domicile in the kingdom, before judgment is pronounced 
against them, may be imprisoned by order of the president of the tribunal of the 
district for any past-due obligation, if contracted with a Dutchman. 

d. An indigent foreigner is only admitted to proceed gratuitously, either as com- 
plainant or defendant, when the favor of the Pro Deo has been stipulated by agree- 
ment. 

1. There are no special or particular dispositions on the mode of proceeding against 
the state before the civil tribunals. The common right is equally ax)plicable iu matters 
of proof. 
Hoping that the preceding information will be satisfactory, 
I seize, <&c., 

L. GERICKE. 
Monsieur Gorham, Minister ^ 4'C' 



Mr. Scruggs to Mr, Fish. 

Ko. 56.] Legation of the United States, 

Bogota^ August 27, 1874. 

Sir : Your circular of the 23(1 of June Last, inclosing a list of inquiries 
relative to the mode of procedure recognized or provided by the Colom- 
bian government for citizens and foreigners preferring claims against 
it, has been received. 

In answer to the same, I have the honor to state, first, that the Colom- 
bian Congress has no constitutional authority for investigating and de- 
termining such claims. Only the executive and judicial departments of 
the government have cognizance of such cases. 

3d and 4th. Aliens and denizens, equally with citizens, may have 
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recourse directly to the execative branch of the governmeiit for preseut- 
iug claims on account of loans, forced loans, expropriations, violations 
of contracts, and for other acts for which the government may be respon- 
sible. Should the executive entertain the claims, he may enter into an 
agreement for their settlement. If the reclamation be for a large sum, 
or should involve important international or political questions, he must, 
in the absence of previous authority of Congress, submit his action to 
that body for approval, or, as the case may be, simply ask for an appro- 
priation for the payment of the reclamation allowed. In every case 
the claimant may avail himself of all the means of proof recognized by 
common law. 

5th. All aliens or denizens, of whatever class or condition, may, 
equally with citizens, enter suit against the government before the local 
tribunals. The procedure and rules of evidence in such cases are pre- 
scribed in the Cddigo Judicial of Colombia of 1872, a copy of which, 
with the sections marked therein, has been forwarded to you by this 
mail. 

6th. The law in force defining the status, rights, privileges, and duties 
of foreign residents is that of June 21, 1866, a copy of which, up to this 
time, I have been wholly unable to procure. I am, however, under obli- 
gations to the minister of foreign affairs for the loan of his oflQce-copy 
of the volume containing it. Keclamations and claims by foreign resi- 
dents are divided into two classes — 

1st. Those made by citizens of such foreign powers as, by treaty or 
practice, extend reciprocity to Colombia. If citizens of such nations 
resident here have not forfeited their neutral character and rights, the 
reclamations awarded them must be paid in coin {pesos de ley) of Colom- 
bia. 

2d. Those made by resident citizens of such foreign powers as do not 
grant reciprocity, or by other foreign residents who may be adjudged as 
having lost their neutral character and rights, are, when allowed, paid 
in the old bills of credit or bonds of the government. 

It seems to have been the policy of this government during the past 
few years to refer, as far as possible, all indemnity claims, whether 
made by citizens or aliens, to the decision of the federal supreme court. 
Cases thus adjudicated, especially when foreign residents were inter- 
ested, have generally resulted in decisions adversely to the claimants, 
so much so, that resident foreigners now go to that tribunal under pro- 
test. Instances are not uncommon where this class of claimants, after 
voluntarily submitting their cases to the court of last resort, have sought 
appeal from adverse decisions to the legations of their respective gov- 
ernments. But it has, I believe, been the practice of the English and 
French legations here, in the absence of strong mitigating circumstances, 
to refuse to take them up. 

The practice with the German legation has been less uniform in this 
respect. It has made reclamation for indemnity in exceptional cases of 
this kind. In one instance it has been successful. That case is briefly 
as follows : 

Simmons, a resident German citizen, had his goods and effects seized 
by, and he also made a loan of money to, the successful party in the 
revolution of 1861. When that party became established in possession 
of the government, he made a demand for reclamation. With his con- 
sent, tacitly or formally given, the case went before the federal su- 
preme court. That tribunal awarded indemnity in amount less than 
the proven value of the money and articles furnished, and, moreover, 
ordered its payment in government securities, then worth less than 
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forty cents on the dollar. The claimant appealed from the decision to 
his diplomatic representatives in Bogota, who took it np. Indemnity 
was finally admitted by the executive department, and the Congress of 
1873 voted an appropriation for its payment in legal coin of the country. 
The money has not yet been paid, but I presume it will be during the 
present year. 

I have the honor to be, sir, your obedient servant, 

WM. L. SCRUGGS. 

Hon. Hamilton Fish, 

Secretary of State, 



[Inclosures.] 

Translations, from the Codigo Fiscal of Colombia of 1873, of articles 
2166, 2167, and 2168. 

Separately by this mail : 

One copy of the Codigo Judicial (Judicial Code) of Colombia of 1872, 
with the law of May 19, 1873, amending certain sections thereof. 



[Inclosare No. 1.— Translation.] 

From the Fiscal Code of Colombia of 1873. 

Art. 2166. Imposts, taxes, loans, expropriations, &c., on account of civil war, which 
are payable in old bonds, are those recognized against the national treasury by sen- 
tence of the supreme federal court in favor of Colombian citizens or foreigners with 
whose nations there may not be treaties of reciprocity, or who may have lost their 
neutral character by express declaration of the same tribunal. 

' Art. 2167. In favor of the same [class of] foreigners, dues maybe recognized admin- 
istratively, payable in old bonds, provided there be an adverse decision [of the courts] 
in which it is shown and established that they had [previously] lost their neutral 
character. 

Art. 2168. Other foreigners are paid in money for expropriations, taxes, and loans, 
or other claims arising from civil war, when the sentence of the supreme federal court 
is in their favor, declaring that they were neutral in the strife, and that they did not 
make the loans or permit the supplies voluntarily. 

United States Legation, 

Bogotdf August 27, 1874. 

The above is a faithful translation of the original, now in the library of this legation. 

AVM. L. SCRUGGS, 
United States Minister Besident, 



[Inclosare No. 2.1 

Chapter 5 of the Judicial Code of the United States of Colombia, adopted by the Congress of 

that republic in 1872. 

witnesses. 

Art. 529. Any person, male or female, who gives]testimony in a court of justice in re- 
lation to matters which are being examined l)y such court, is a witness. 

Art. 530. In order that a witness may be considered properly qualified, and his tes- 
timony receivable, it is necessary that he be not liable to objection on the ground of 
lack of knowledge, uprightness, or impartiality. 

Art. 531. A lack of knowledge is presumed, Ist, in an insane person, an imbecile, 
and an intoxicated person, so long as the state of insanity, imbecility, or intoxication 
lasts; 2d, in any one who, for any other cause, is not in possession of his reason at the 
time of testifying ; 3d, in a person less than fourteen years of age ; one who has attained 
that age, however, may testify in regard to facts which occurred previously, if he states 
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that be remembers tbem well. The deposition of a person under fourteen and over 
ten years of age may serve as the basis of a conjecture of more or less weight, accord- 
iog to the development of the intellectual faculties of the deponent. 

Art. 532. The testimony of the following persons cannot be received, on the ground 
of lack of uprightness : Ist, one who has once borne false testimony ; 2d, a forger; 
3d, one who is not known to the judge, or to the party in litigation with the person 
presenting him, unless evidence shall be furnished that he is a person of good reputa- 
tion. 

Art. 533. The following persons cannot give testimony, on the ground of lack of im- 
partiality : 1st, a child in favor of a parent, or ancestor, or vice versa, except in matters 
of age or relationship; 2d, a wife for a husband, or a husband for a wife, or one brother 
or sister for another, so long as both are living under paternal authority ; 3d, one who 
is a party to the suit and his servants ; 4th, a mortal enemy ; 5th, an attorney, de- 
fender, or patron for his client or protig^ ; 6th, a guardian or trustee for his pupil or 
ward, or rice versa; 7th, one who has sold a thing in a suit concerning the same thing, 
and in favor of the purchaser ; 8th, a partner or joint owner in a suit concerning the 
common property or business. 

Art. .'V34. The voting members of municipal corporations, and the individuals be- 
longing* to congregations, colleges, or universities, may give testimony in suits which 
only concern their respective corporations or societies. 

Art. 535. Witnesses who are disqualified by reason of lack of knowledge cannot be 
presented by either of the parties, except minors, who may be presented for the pur- 
poses referred to in the second part of article 531. 

Art. 536. Witnesses disqualified by lack of uprightness cannot be presented in court 
by either of the parties. 

Art. 537. Witnesses disqualified by lack of impartiality may be presented by the 
party in litigation with that party in whose favor the law presumes that they have 
an interest m testifying, and their entire testimony shall be considered admissible 
from this fact alone, unless the party who presented such witnesses protested, on doing 
so, that only the favorable portion of their testimony was unexceptionable. 

Art. 538. Notwithstanding the provisions of the foregoing article, a husband can 
never be required to testify against a wife, or rice versa, nor can a child be required to 
testify against a parent, or rice versa. 

Art. 539. Testimony cannot be required, 1st, of a lawyer or attorney concerning 
the confidential disclosures of his clients in regard to a case of which he may have 
charge ; 2d, of a confessor concerning revelations made by a penitent ; 3d, of the judge 
who is trying a case, when his testimony is unnecessary on account of their being 
other proofs of the same fact which are sufficient. 

Art. 540. The testimony of one, witness cannot of itself furnish satisfactory proof, 
bat, when the witness is unexceptionable, it may furnish strong presumptive evidence. 

Ajrt. 541. The testimony of two unexceptionable witnesses who agree in their state- 
ments concerning the fact, and concerning the circumstances of manner, time, and 
^ place, furnishes satisfactory proof. 

Art. 542. The testimony of a witness who deposes with regard to any fact from 
hearsay, is valueless, except when the deposition is concerning an occurrence which 
took place very long ago, or when it is sought to show what common report has been. 

Art. 543. Sworn statements with regard to words never furnish evidence concerning 
facts, although they do so concerning words, whenever the witness declares that he 
has heard them uttered, and in this case the uniformity of the testimony of the two 
witnesses mast refer both to the words and the circumstances which may be capable 
of altering or modifying its import. 

Art .544. The statement of a witness who notably contradicts himself in the same 
deposition, as to the manner, place, time, and other circumstances of the occurrence, 
is of no value. The deposition of a witness who testifies under the influence of bribery 
or sedncticm is likewise valueless. 

Art. 545. When the testimony of the witnesses presented by the same party or by 
both parties is contradictory, credit shall be given to that of the majority whose state- 
m^ents agree. 

In case of equality in the number of witnesses, credit shall be given to the state- 
ments of those whose uprightness and intelligence is best known, and if there shall also 
be equality in this respect, credit shall be given to none of the witnesses. 

Art. 540. When there is a discrepancy between the contents of a public document 
and the statements of the witnesses who were parties to its preparation, the instru- 
ment shall be believed if it agrees with the prot<K;ol or register, and if the notary was 
or is a man in good repute ; but if the notary shall not be or shall not have been in 
^ood repute, and the instrument shall have been recently drawn up, the witnesses 
xnast be believed, although the instrument agrees with the register. 

Art. 547. In order to prove the falsity of a document drawn up before a notary, the 
testimony of four unexceptionable witnesses shall be required who depose that the 
party was at another place on the day when the instrument was drawn up ; but if 
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the latter shall be of a private nature, the concarrent testimony of two witnesses shall 
be safflcient. ' 

Art. 548. In order to prove that a debt has been paid, when evidence of its exist- 
ence is furnished by a public document, the testimony of five witnesses who declare 
that they witnessed the payment shall be necesnary. 

Art. 549. In order that the testimony of witnesses may be considered as evidence in 
ordinary trials, it is necessary that it be received and ratified by the judge having 
jurisdiction in the case within the time allowed for the presentation of proof, the other 
party to the suit having been previously summoned, save in the cases provided for in 
article 553. 

Art. 550. Wlien in the course of a trial statements of witnesses are presented which 
were made before another judge or in relation to another case, it will be necessary 
that, within the time allowed for the presentation of proof, they be ratified, the oppo- 
site party being summoned, without which requisite thsy cannot be regarded a? evi- 
dence when judgment is rendered. 

Art. 551. When, after an informal inqmry (informacian aumaria) has been held, a suit 
shall be instituted, in which a certain time is allowed for the presentation of proof, the 
witnesses shall ratify their statements, the opposite party having been first summoned, 
without which requisite the statements of such witnesses shall not be regarded as 
evidence when the final sentence is pronounced. 

Art. 552. When by reason of the death of a witness who has made an informal 
declaration, such declaration cannot be ratified, the party presenting the statement of 
the witness mav demand that, the opposite party haviug been notified, accredited wit- 
nesses may declare with regard to the veracity and good faith of the deceased witness, 
and that the judge or the clerk of the court iu which the declaration was made may 
certify whether such declaration was really made by the witness in question. This 
having been done, the declaration shall be considered as legally ratified. 

Art. 5.53. The testimony asked for within the time allowed for the presentation of 
proof may be received by a deputy judge, when the witness, by reason of advanced 
age, sickness, absence, or a distance of more than fifteen kilometers, or any other 
serious hinderance, is unable to appear before the judge who is trying the case. 

Art. 554. When the caase of examining a witness by proxy is his absence, one of 
the judged of the place where the witness resides shall be deputed to take his testi- 
mony, or, in case of the inability or refusal of the judges, one of their legal substitutes, 
the series of questions presented being sent to him, which questions must first be laid 
before the opposite party, together with the order for their transmission, so that if the 
opposite part}*^ shall present any counter-questions, they may be transmitted likewise. 

Art. 555. In case of the absence of the witnesses, the judge who is trying the case 
may, if he thinks proper, or at the request of either of the parties, summon the wit- 
nesses to appear before him to give their testimony at the expense of the party who 
has asked for the same in the former case, and of the one who has solicited the appear- 
ance in the latter. 

The witnesses in such cases must have their traveling-expenses paid as well as their 
expenses in the place where they give their testimony, for such time as may be strictly 
necessary. 

Art. 556. When witnesses reside iu a foreign country, letters rogatory shall be sent, 
through the secretary of foreign relations of the union, to one of the judicial author- 
ities of such country, who, by the laws thereof, is empowered to take testimony, in 
order that he may receive the required evidence and transmit the same to the secretary 
aforesaid, through the diplomatic or consular agent of Colombia, or through a similar 
agent residing in that country, representing some friendly nation. 

Testimony may also be received, in the case provided for by this article, by the 
diplomatic or consular agent of the Colombian Union, if the witnesses shall be willing 
to testify before them, and if there shall be any obstacle to their going before the 
authorities of the foreign country iu which the witnesses reside. 

The expense of procuring testimony in the case provided for by this article shall be 
paid by the party soliciting it. 

The testimony, when received by foreign authorities, must be authenticated by a 
diplomatic or consular agent of the Colombian Union or of a friendly nation. 

Art. 557. The judge of first instance shall send the request, in the case provided for 
by the foregoing article, to the president or governor of the state in which he resides, 
to the end that the latter may transmit it to the secretary of foreign relations of 
the union. 

Art. 558. The testimony of persons prevented by sickness or any other cause, of ma- 
trons or other respectable Ladies, shall be taken at their own houses or dwellings by 
the judge who is trying the case, or by a deputy. In such cases the parties to the suit 
shall be notified of the day and hour when the testimony is to be taken, so that they 
may be present if they desire; but their failure to be present shall be no obstacle to the 
taking of the testimony. 

Art. 559. Witnesses or experts whose evidence is needed shall bo summoned by a 
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notice signed by the jadge, in which shall bo stated the day, hoar, and place at which 
they are to appear, together with the object of the summons, which shall be for the same 
day or for one of the three following, according to distance and urgency. 

Art. 560. The notice shall be delivered to the witness by the clerk of the court, or 
by a messenger employed by the court, and for its delivery the clerk shall be responsi- 
ble ; whoever shall deliver the notice shall require the party summoned to sign it, and 
in case of his inability to appear, to state the fact. 

If he shall be unwiUing or unable to sign, the bearer of the summons, if he be a gub- 
altem employ^ of the court, shall summon a witness, by whose testimony the fact of 
the witness's having been summoned may be accredited, and if the clerk of the court 
shall have been the bearer of the summons, his testimony alone, in writing, shall fur- 
nish snfflcient proof of the delivery of the summons. 

Art. 561. Any person summoned in due form as a witness or as a judicial expert 
must appear and make the declaration that is required of him. If he shall not do so,. 
he shall be punished bv fines until he does appear, or shall bo placed under arrest for 
disobedience to the judge's order. Such fines may be as high as ten dollars. 

The following persons shall be exempted from this re(][uirement : senators and 
representatives, so long as they enjoy immunity ; the President of the republic and 
the secretaries of state, the judges of the supreme federal court, the attorney-general 
of the nation, generals while in service, prelates, and any Judge of a higher grade than 
the one before whom his testimony is required. All these persons shall testify by 
means of a sworn statement, for which purpose the judge or magistrate who is trying 
the case shall notify them, transmitting to them copies of the necessary papers, or the 
originiil papers themselves, if there shall be no obstacle thereto and no risk of loss. 

Art. 562. Diplomatic agents or ministers whose testimony is required shall be re- 
quested, iu writing, to testify, a copy of the necessary papers being sent them, and if 
the agent or minister so requested shall consent to give his testimony, he shall do so 
by means of a written statement. 

This provision shall be applicable to persons belonging to the suite and to the mem- 
bers of the family of foreign diplomatic agents or ministers. 

Wlien the testimony solicited shall be that of a servant or domestic of such diplo- 
matic agents, it shall be received in the ordinary form, with the consent of such agent 
or minister, which shall be asked by means of a note. 

Both in the case provided for in the foregoing paragraph and in the one provided 
for in the first paragraph of this article, the note referred to shall be sent through the 
secretary of foreign relations of the union. 

Art. 563. Witnesses, before testifying, must make oath before the judge and clerk 
of the court that they will not fail to tell the truth. 

Art. 564. After the witness has been sworn, the articles of the penal law which re- 
late to perjury and false witnesses in civil cases shall be read to him. 

Art. 565. Persons under twenty -one and over fourteen years of age need no guardian 
in order to testify; the judge will take care that they be not annoyed by captious 
questions. 

Art. 566. Witnesses shall be examined separately, and their depositions shall be 
taken down in the same manner; these must be signed by the judge or the clerk of 
the court, and by the deponent, or a witness, iu case the deponent shall be unable or 
unwilling to sign. 

Art. 567. A witness shall not be interrnpted while testifying, and his statements 
shall be written as he makes them; each statement must be read to him after it is- 
written, and the entire deposition must be read to him when finished, which fact shall 
be stated in the deposition itself. 

Art. 568. When an answer of the witness has been written, the judge shall immedi- 
ately pnt to him the following questions, unless the replies thereto shall be evident 
from the answer already made : 

How do you know the fact which you state ? Is it because you were an eye-witness of 
the occurrence, or because you have heard an account of it, or how ? On what day, 
at what hour, and in what place did the occurrence to which you refer take place ? 

Art. 569. A statement made by a witness shall not be regarded as evidence if, when 
asked by the judge, or by the party, how the facts came to his knowledge, he shall be 
unwilling or unable to give the reasons for his statement, or shall give no reason 
except that such is his belief. The statement of a witness is valid, however, although 
he may not state the manner in which the fact concerning which he is testifying 
came to his knowledge, if he shall not be questioned upon tnis point, and the judge 
shall be responsible for the omission. 

Art. 570. The judge shall also require the witness to state, if the latter shall fail to 
do so, the day and hour when, and the place where, the occurrence in question took 
place. 

Art. 571. The ratifications of evidence which has been received extrajudicially 
shall not b^ valid, unless the statements made shall be repeated ; that is to say, if the 
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witnesses shall confine themselves to statin;; that thay affirm and ratify, withoat 
haviujT anything to add or retract. 

AiJT. 57*i. If a witness shall say that, in order to answer a question, he needs to call 
to mind the facts or to examine docnment-s, and shall ask time to do so, the jad;;e shall 
;;rant his request, if, in his judgment, it shall be necessiiry. 

Art. 573. The reply that " the contents of the question are true " shall not be 
admitted, but the contents of the same question shall be taken down for a reply, if 
nothing else shall be added. 

Art. 574. When witnesses give ambiguous or evasive answers, or refuse to reply to 
proper questions, the judge may force them to give proper answers, by means of fines 
or arrest, or even by solitary confinement, if the gravity of the case, the maliciousness 
of the answers given, or the audacity of the refusal shall require it. 

Art. 575. The provisions of the foregoing article shall not prevent a witness from 
answering that he does not know or does not recollect the facts concerning which he 
is questioned ; or from refusing to reply in cases in which it is not lawful to force him 
to reveal the facts which it is desired to elicit. 

Art. 576. Statements made by witnesses shall be written out without leaving blanks, 
and withont abbreviations ; corrections and interlinings shall be avoided, if possible; 
but, if it shall be necessary to correct or interline any word or words, the fact shall 
always be stated at the end, after which those who are to sign shall do so. 

Art. 577. When a deposition is finished, and is read to tlie witness, he may make 
such corrections, explanations, and additions as he may think proper, which shall be 
stated with all clearness at the end of the deposition ; but what is already therein writ- 
ten shall not be altered. 

Art. 578. Witnesses who are nnable to write have the right to get a person in whom 
they have confidence to sign for them and to read their deposition to them, that they 
may be certain that it is an accnrate statement of what they have said. 

Art. 579. A witness, before leaving the room in which he has testified, and withoat 
having spoken with another person, may correct or elucidate a deposition which he 
has already signed ; and the judge may, at any time, snmmon a witness to explain any 
ambiguous or obscure passage in his deposition. 

Art. 580. Either party may object to the witnesses presented by the other, and cross- 
examine them either in writing or orally; but no objection can be made to witnesses 
save for one or more of the disqualifying causes specified in articles 531 to 533. 

Art. 581. When the ground of objection is lack of impartiality, this must be stated 
and proved by the party interested, that it may be considered when the evidence is 
weighed. 

Art. 582. The questions for cross-examination shall remain in possession of the pre- 
siding or of the deputy judge, who shall be strictly responsible for their due custody, 
until the moment of the examination of the witnesses ; the cross-questions shall be 
read as soon as they have answered the principal questions, or afcer each question has 
been answered, according to the desire of the party represented. 



[Inclosore No. 3.] 

Lei 76 de 1873 (19 de mayo) adicionaV i reformatoria del C6digo Judicial de la Union 
£1 Congreso de los Estados Unidos de Colombia 

DECRETA : 

Art. 1." Se hacen las siguientes adiciones i reformas al " Codigo Judicial de la 
Union " sancionado el 7 de junio de 1872 : 

1.* Los incises 7.°, 9. i 11. del artlcuclo 18, seccion 1.*, quedan reemplazados conloe 
siguientes : 

*' Inciso 7. De las causas criminales que por delitos o oulpas pnramente militares se 
siguen en tiempo de paz a los jefes de la fuerza armada al servicio de la Union, desde 
Sarjento mayor inclusive hasta el mas alto grado de la milicia.^' 

Inciso 9. Se le agrega el siguieute pariigrafo : 

*' Paniigrafo. Para el cumplimiento de esta atribucion se reputan'in jefes su|)eriore8 
de oficinas de Hacienda, adem^ de los que la lejislacion fiscal califique como t^les, el 
Tesorero jeueral de la Union, el Administrador de las salinas de Cipaquir^, los Admi- 
nistradores de Aduanas, los de Casas de moneda, el Director jeneral de Correos, el 
Ajeute jeneral de Bieues desamortizados i los fnncionarios o empleados que hayan de 
subrogar a dstos, cualquiera que sea la denominacion que les d6 la lei." 

** Inciso 11. o De las causas i negocios coutenciosos sobre presas marftimas." 

2.* Los incisos 1. , 2. i 5. de la seccion 2.» del articulo 18 se reemplazau con los que 
siguen ! 
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" laciso 1." De todos los no^ocios contenciosos qae so refierau a bienes, rent.as o 
cualesquiera otros derechos de la Hacienda de la Uniou, i los caales se hayan decidido 
en 1.* iastancia por los Juzgados i Tribuaales de los Estados o de los Territories. 

'* Inciso 2.° Se deroga este iDciso. 

"iDciso 5. De las apelaciones o consultas de las sentencias definitivas prouunciadas 
por los Jueces Dacionales ea causas crimiiiales por delitos o culpas puramente militares 
(lae se signeQ en tieinpo de paz contra individuos de la fuerza armada, desde soldado 
hasta Capitan inclasive." 

Los incisos 8. i 9. de la seccion S.*^ del articulo 18 se roeraplazan asi : 

" Inciso 8.° Admitir, en receso del Congreso, las renancias que le presenteu de sus 
destinos el Presidente de la Union i los Designados para ejercer el Poder Ejecutivo de 
la misma, i conceder al Encargado de dicho Poder licencia hasta x>or sesenta dias en un 
afio, tambieu en receso del Congreso/' 

'< Inciso 9.° Llamar, conforme a la Constitiicion de la Repdblica, al ciudadano qae 
deba reemplazar al Encargado del Poder Ejecntivo, en los casos del inciso anterior." 

3.* El inciso 14 del articulo 46 queda derogado. 

4.^ Despnes del 54 se coloca el siguiente : 

'*Art{cmo. Son tambien Jneces naciouales deprimera instancia, en los uegocios crimi- 
nales, los Tribunales o Cortes superiores de justicia de los Estados, para conocer de las 
caasas por delitos comunes de la competencia de la Union, cometidos por funciouarios 
piiblicos que, segun la lejislacion del respective Estado, deban ser juzgados en primera 
instancia por dichos Tribunales o Cortes.'' 

5.* Articulo 56. Se deroga ^ste articulo. 

6.* Articulo 62. Se deroga el incise 4.*', i se reemxdaza el 8." con el siguiente : 

" Inciso 8.» Conocer en primera instancia, en tieuipo de paz, de las causas crimiuales 
que por delitos o culpas puramente militares se siguen a los individuos de la fuerza 
armada, desde soldado hasta Cai)itan inclusive." 

7.* Articulo 63. Se reemplaza su inciso 10 con el siguiente : 

" Inciso 10. Conocer en segunda instancia, cuando hay a lugar a ella, de las causas 
civiles i criminales de que conoceu eu primera instancia los Correjidores, scguu la lei." 

8.* Despues del articulo 68 se coloca el siguiente capitulo : 

" CapItulo V. 

^^Atribncioucs dc los Consejos de guerra. 

**Articulo. Todos los delitos quese cometan en tiempo de guerra por los individuos de 
la fuerza armada al servicio de la Union, senin juzgados i castigados por los Consejos 
de guerra, con arreglo a lo dispuesto en el Tratado 5. de las ' Ordenanzas para el 
r^jimen, disciplina, subordinaciou i servicio de la Guardia colombiana,' en cuanto no se 
opongan a la Coustitucion i leyes de la Republica." 

9.* Articulo 115. Se le reemplaza con el siguiente. 

"Articulo 115. El Procurador jeneral de la Nacion tendni dos jefes de seccion i dos 
escribientes, de su libre nombramieuto i remocion." 

10. Articulo 155. Se le reemplaza de este mode : 

"Articulo 155. Al Secretario i al Oficial mayor de la Corte les estd prohibido patroci- 
nar a los particulares i ejercer sus poderes en asuntos judiciales, scan dstos de la com- 
l>etencia de la Union o de la de los Estados." 

11. Al articulo 187 se le agrega este inciso : 

** Se esceptuan de lo dispuesto en la primera parte de este articulo los autos inteclo- 
cutorios i los de pura sustanciacion, que podrau ser suscritos con media tirma. Los 
Jueces naciouales de primera instancia, sus Secretaries i los Ajentes del Miuisterio 
publico, usaran iirma entera eu el primer acto en que intervengan, sea cual fuere, en 
cada negocio judicial ; i lo mismo se observani siempre que ocurra variacion en el per- 
sonal de dichos empleados." 

12.* El articulo 287 se adicicma con el siguiente : 

"En los juicios sumarios i en todos los demas en que no haya contestacion de la 
demanda, el poder tormina por la muerte del poderdaute antes de la notificacion de la 
demanda al demandado." 

13.* Se deroga el articulo 428. 

14.» El articulo 4S4 queda reemi»lazado con dste : 

" La disposicion del articulo anterior no impide que las pruebas deraorad.as se prac- 
tiquen apesar de estar trascurrido el t<5rmiuo probatorio, i tjue se agreguen a los autos 
en cualquier estado de ellos, con tal que no se haya citado para sentencia." 

" Pero para que se agreguen las pruebas, en el case de este articulo, es preciso que 
reoaiga sobre el particular auto espreso del Juez, a peticion de parte, la que ha de 
justihcar que ella no ha sido culpable por la demora. Este incidente se sustanciaru 
como las dem^s articulaciones, i se suspender^ la citivcion para sentencia hasta que se 
decida el punto i se agreguen las pruebas en cuestion, si asi se resolviere." 

15 Suprimese el inciso 3.,, del articulo 532. 



110 ALIEN CLAIMS. 

16.* Articalo 561. Se le reemplaza del modo sigalente : 

'^Todoelqne fuere llamado en la forma legal como testigo o como perito jadioial, 
4eberi£ comparecer a dar la declaracion que se le pide ; si no lo hiciere asi, ser^ apre- 
miado con multas hasta que comparezca, o con arresto por la desobediencia a la diden 
•del Jnez. Dichas mnltas podr^n ser hasta de diez pesos." 

** Se esceptdau de esta disposicion : los Senadores i Representantes, mi^ntras gozan 
4e inmnnidad, el Presidente de la Repiiblioa i los Secretaries de Estado, los M^jistra- 
4o8 de la Corte Snprema federal, el Procurador jeneral de la Nacion, los Gobemadores 
o Presidentes de los Estados, los Jenerales en servicio 1 todo Jnez superior respecto de 
aquel ante qaien deba declarar : todas estas personas declarar^n por medio de certifica- 
cion iurada, a cayo efecto el Juez o Miyistrado de la causa les pasar^ oficio, acompa- 
tiando copia de lo necesario, o bien las dilijencias orijinales, si no nnbiere inconv'eniente 
o riesgo de p^rdida.'' 

17t* El artloulo 579 se reform a asf : 

** El testigO) ^ntes de salir de la pieza donde did su declaracion, i sin haber hablado 
con otra persona, pnede mejorar o aclarar la declaracion que ya hnbiere firmado ; 1 el 
Juez tiene la facultad de llamar en cualquier tiempo al testigo para que aclare cnal- 
quier pasiue dudoso u oscuro de su declaracion, a menos que ya se haya citado para 
sentencia.'^ 

18.* El artfculo 580 qneda reformado asi : 

"Cada parte puede tachar a los testi^os que la otra haya presentado, i repreguntarlos 
por escrito o de palabra ; pero los testigos no pueden ser t^usbados sino por alguna de 
las causas que invalidan el teetimonio segnn este capitnlo.V 

19.* Antes del inciso tiltimo del artfcnlo 651 se intercala ^te : 

" Despues de dictada la sentencia de tiltima instancia, la solicitud de devolucion no 
podr^ hacerse sino ante el Jnzgado de priraera instancia." 

20.* Despues del artlcnlot755 se agrega el siguiente: 

** Las sentencias de la Corte Snprema federal i de los Jnzgados nacionales no nece- 
sitan de la formalidad de rejistro para producir todos sns efectos." 

21.* Entre la primera parte i la segunda del articulo 827 se intercala este inciso: 

** Del mismo modo procederdn los Prefectos de los Territorios para admitir o negar 
los recursos de hecho que ante ellos se interpongan." 

22.* Entre los articulos 859 i 860 se intercala ol siguiente : 

" Quando la demanda se conteste por defensor o curador, i en los juicios de divorcio 
j>or el c6nyuje o su representante le^al, aunque 6stos conv'engan en los hechos o no con- 
testen de una maneraespresa, o de nmgun modo, no se tendril por confeso al demandado, 
•sino que se abrir^ el juicio a prueba comosi hubiera contradiccion." 

23.* El articulo 866 se reemplaza con el siguiente : 

*' Desde que el actor entable la demanda i desde que el reo la conteste, hasta que 
-concluya la primera mitad del t^rmino probatorio, tienen uno i otro el derecho de de- 
nuuciar el pleito a quien crean est^ en el deber de salir a la defensa de la cosa que se 
litiga, por estar obligado al saneamiento por cualquiera razon. En los juicios en que 
no haya t^rmino probatorio, la denuncia debe hacerse dentro de los seis dias siguientes 
a la notificacion de la demanda o de la providencia dirijida contra la cosa que pueda o 
deba ser saneada." 

24.* Al articulo 873 se le agrega el siguiente inciso: 

" Lo dispnesto en este articulo no comprende a los Ajentes del Ministerio ptiblico que 
representen ^ la Nacion en los negocios judiciales." 

25.* El capltulo 2.° , tltnlo 9.<* del libro 2.<* , se adiciona con el siguiente articulo, colo- 
<iado despues del 888 : 

^' Despues de conclnido el tdrmino probatorio, i antes de la citacion para sentencia, 
la Corte Suprema puede dictar autos para mejor proveer en todos los negocios de que 
conoeca i en cualquier instancia, para el esclarecimiento de los pnntos que jnzgue do* 
dodos ; i las pruebas que en consecuencia se practiquen se recibir^n previa citacion de 
las partes." 

26.* Entre los articulos 890 i 891 se agrega el siguiente : 

*^Son comunes a este capitulo las disposicionos de los articulos 873, 874 i 876, on 
^uanto se trate de pruebas que bayan de practicarse en pais estranjero o dentro de la 
Bepublica a una distancia mayor de cincnenta miri^imetros de la residencia de la Corte; 
pero la peticion de t<Srmino en osos casos debe hacerse durante la primera mitad del 
t^rmino probatorio en segunda instancia." 

27.* El articulo 893 se reemplaza con ^ste : 

" Las demandas sobre intereses particulares, en que no ra<$dia el interes de la Nacion, 
i de las cuales conocen los Prefectos i los Correjidores de los Territorios nacionales, se 
dividen en demandas de mayor i de menor cuantia. Las primeras son aquellas que en 
su accion principal pasan de tresoieutos pesos ; i las segundas aquellas que no pasan de 
dicha cantidad. Se considerara como accion principal el total de la cantidad Ifquida 
que se demande." 

28.* Se deroga el inciso 2.<> , articulo 895. i se reemplaza con ^te : 

*^ En los espresados juicios entre particulares no hai lugar a consulta en ningun caso, 
jiJ inten^endr^ en ellos el Ministerio publico." 
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29.* El artloulo 940 queda reformado on estoe t^rminoB : 

'* Si lo6 bienes manifestadoso denanciados por el ejecutante o el ejecutadose hallaren 
en poder de nn tercer poseedor que los reclame como suyos en el acto en qne Tayan a 
em bargarse, se dcjar^n en sn poder embargados, siempre qne d6 una fianza a satisfacciou 
del Jne2 ejecutor, de entregarlos tales como se hallaban cuando se procedid al embargo, 
i con todos sus frntos, si se declarare que no le pertenecen. Lo mismo se bari£ si las 
dilijencias de embargo i dep6sito no se entienden con el teroer poseedor en persona, i 
^ste bace la reclamacion de qne se ha bablado, en cualqnier estado del juicio antes del 
remate, dentro de tercero dia de notificlirsele personalmente la providencia de embargo. 
La cuestion de propiedad se ventilar^ en juicio de tercerfa,sin perjuicio de embargarse 
otros bienes del ejecntado a solicitud o por donnncio del ejecutante." 

30.* Al artlculo 980 se le a!iade este inoiso : 

" La copia de que trata este artloulo se equipara a una escritura ptiblioa ; i, por con- 
siguiente, no bai necesidad de otorgamiento de ^ta para la trasmision de la propiedad. 
Cuando el remate haya sido de bienes inmuebles, bastard qne ese tltulo se rejistre en la 
oficina respectiva, si la lei exile esa formalidad en los instrumentos ptiblicos sobre tras- 
mision de esa clase de bienes.'^ 

31.* £1 artlculo 1002 se adiciona con este inciso: 

*' Dichos empleados actnariin en estos casos con alguno de los subalternos de sus 
oficinas, 1 si no tuvieren subalternos, con un Secretario ad hoCt qne prestani juramento 
de deseuipefiar fielmente su encargo." 

32.* El artlculo 1046 se reforma aal : 

" Si los bienes manifestados por el concursado o denunciados por los acreedores se 
hallaren en poder de una tercera persona que los reclame como suyos, al tiempo de em- 
bargarse, si se entendieron con ella las dilnencias de embargo i depdsito, o dentro dd 
tree dias de notificiirsele personalmente dicho embargo, siempre que no se haya hecho 
el remate cuando tales dilijencias no se entienden con ella ; ^ dejar^n en su poder, con 
tal que d6 fianza, a satisfacciou del Juez, de devolverlas tales como se hallaban cuando 
»e procedi6 al embargo i con todos sus frutos, siempre qne se declare que dichos bienes 
pertenecen al deudor concursado. 

" Si los bieues de que se trata son funjibles, la fianza ser^ de devolverlos en la misma 
cantidad i de la misma calidad que los embargados." 

33.* Entre los artlcnlos 1094 1 1095 se intercalan los dos qne siguen : 

''Artlculo A. Los Tribuuales i Juzgados nacionales, en los juicios de cononrso de 
acreedores cuyo conocimiento les corresponda, graduarain los crdditos de los acreedores, 
en lo que no tengan relacion con el Fisco, aplicando la lejislacion sustantiva vijente en 
el Estado respective al tiempo de adquirirse el cr^ito.'' 

"Artlculo B. Las formalidades exgidas por la lejislacion de los Estados para la vali- 
dez de los documentos con qne se compmeben los cr^dltos, se tendrtiu tambien en cuenta 
para decidir sobre la existencia de dichos cr^ditos." 

34.* El artlculo 1100 queda reformado asl: 

'* Si ninguna de las partes pidiere que la causa se reciba a prneba, el Secretario lo 
informar^ como tambien el hecho de haber espirado el t^rmino probatorio en el case 
del artlculo anterior ; 1 el Majistrado sustanciador proveerii auto mandando citar a las 
partes para sentencia, i sefialando uno de los oinco dias siguientes para oir a las partes 
en los es trades de la Corte, en los cuales pueden aqudllas alegar de palabra o presentar 
sus alegatos escritos." 

35.* £1 artlculo 1120 se reforma de este modo : 

" £s Juez competente para decretar la apertura i publicaciou de un testamento, el de 
primera instancia del lugar donde tuvo su liltimo domicilio el testador ; sin perjuicio 
de usar de las escepciones legales, 1 salvas siempre las disposiciones especiales." 

36.* El artlculo 1204 se reforma asl : 

*' Son comunes a este juicio las disposiciones de los artlcnlos 1183 a 1194.^' 

37.* Antes del artlculo 1270 se colocan los dos siguientes : 

**Artlcnlo A. Cuando un cindadano haya de peair ante la Corte Snprema federal la 
suspension de un acto lejislativo de alguno de los Estados de la Union, dirijirii pre- 
viamente su memorial al Poder I^ecutivo del Estado, quien ordenard en el acto que el 
foncionario encargado del Ministerio piiblico de dicho Estado informe dentro de un 
t^rmino que no exceder^ de seis dias." 

''Artlculo B. Siempre que el Procurador o encargado del Ministerio ptlblico del Estado 
apoye su concepto en actos lejislativos del mismo Estado, diferentes de aquel cnya sus- 
pension o nulidad se pide, acompafianl copia de ellos a su informe, a no sor qne el peti- 
cionario los haya acompailado a su memorial." 

38.* El artlculo 1315 queda reemplazado con 6ate : 

" Los casos de divorcio o de nulidad de matrimonio se calificarun 1 apreciar^n segun 
las leyes sustantivas nacionales. 

" Sinembargo, todo caso de separacion de los cdnyujes, por divorcio o nulidad, se 
decidir^ en los Territorios cedidos o que se cedan a la Nacion con arreglo a las leyes 
del Estado a que ant-es pertenecia el Territorio respective, si con arreglo a esas mismas 
leyes fu^ celebrado el matrimonio de que se trata. 

" Los raatrimonios celobrados en cualqnier Estado que no sea a<\]aLe\ «k ^^ ^iTiX^^j^'^^t- 
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tenecia hq Territorio, pueden ser en 6sto aniilaclos, i los conynjes separados por divorcio, 
por las causas que autorizan la disolucion i el divorcio, segun las leyes del Estado donde 
se contrajo el niatrinionio. 

^* La disposicion del inciso anterior es aplicable a los matriraonlos contraidos en pais 
cstranjero i respecto de los cuales se pida la nulidad o el divorcio en alguno de los 
Territorios na<;ionales. 

*^ La existencia de las Icyes que dobau aplicarse, on los casos de los tres inciaos 
anteriores, debera probarse en el juicio con copia aut^ntica de las disposiciones que se 
aleguen, espedida por el Poder Ejecntivo o el Tribunal Superior de la respectiva Na- 
cion o Estado, 1 certificacion do los misnios sobre su vijencia a tiempo de celebrarse 
el matrimonio." 
39.<^ El artlculo 136S queda derogado, i en su lugar queda el siguiente : 
*'Cuandoun guardador pretenda enajenar o gravar con bipoteca o aervidnmbre los 
bienes rafces de la pei'sona que est6 a su cargo, o enajenar o einpeilar los niaebles pre- 
ciosos o que tengan un valor de afecto, ocurririi por escrito al Juez de primera instao- 
cia del Territorio donde existan los bienes, solicitando la autorizacion necesaria seguD 
las leyes sustantivas." 
40.* Al artfculo 1373 se le agrega este inciso : 
*' Esta resolucion es apelable en anibos efectos." 

41.» En el artfculo 1381 se pondrii " Titnlo l.o" en donde dice : *' Titulo 2.° " 
42.* El artfculo 1408 se reforma asf : 

'^ La accion civil i la criminal pueden intentarso a un mismo tiompo, e intentadas asi 
deben snstanciarse i decidirso en un mismo juicio, observaudo la tramitacion corres- 
pondiente al juicio criminal. Si no so ban intentado juntas, la accion civil no podra 
promoverse mi<5ntras no baya concluido el juicio criminal con la condcuacion del 
delincuente." 
43". Al artfculo 1414 so le agrega estij iuciHo: 

" Los fnncionarios de instruccion de los Estados lo senin tarabion para todos los 
delitos do la competencia de la Union que se cometau en los lugares donde uo re-sidau 
jueces nacionales de primera instancia." 

44*. Se adiciona el artfculo 1445 con el inciso siguiente : 

** Si en el respectivo establecimiento no bai ocho presos o detenidos, se presentar^n 
los que hubiere para el reconocimiento, i si no bai mas que el indiciado, solo ^ste so 
presentarit a la vista del agraviado o testigo, previas en todo caso las demas formalida- 
des preveuidas on este artfculo." 
45.* El artfculo 1496 queda reformado asf : 

*'De todos los actos que se practiquen se estendenin dilijencias, que seriin firmadas 
por el funcionario de instruccion i las denuis personam que concurran a ellas por llama- 
mien to de la lei, i autorizadas por cl Seeretario de dicbo funcionario, i ademus se foliari 
cada boja que so vaya agregando al espediente." 

46.* El artfculo 1497 se modifica poniendo las palabnis " Titulo VII " en lugar de 
"Tftulo II." 
47.* El ultimo inciso del artfculo 1513 se reforma de este modo : 
" Se entendeni quo uu,acusador deserta del juicio cuando se ausenta o rebusa ad- 
mitir las citacioiies o uotilicaciones que se trate de bacerle o no formaliza su acnsacion 
oportunamente." 
48.* El artfculo 1534 sera rcemplazado con dste : 

** Luego (jue el Juez competeute baya concluido o recibido las dilijencias corres- 
pondientes para comprobar el cuerpo del delito i descubrir los culpables, examinant si 
la averiguacion esta perfecta, en cuyo ciiso dara vista de ella al Minist-erio publico; 
pero si no lo estuviereu, dispondra lo couveniente a la perfoccion del sumario. 

** Si encoutrare que bai plena prueba de la existencia del delito, i por lo raenos un 
testigo idoneo o graves indicios contra alguno o algunos, declararii que bai lugar al se- 
guimiento de causa contra i^stos, previa audiencia del Ministerio pdblico. 

*' Con escepcion de los juicios de responsabilidad, en que el cargo contra el procesado 
debo deducirse citando espresamcute la disposicion o artfculo inirinjido, en los demas 
80 formularii el cargo meucionando el delito en tdrminos jeneralea con la denominacion 
que le ([6 la lei, como bomicidio, heridas, burto, &c., sin calificar desde el auto de 
tormacion de causa si el bomicidio fud j)remeditado, involuntario o de otra especie, o 
sefialar algun artfculo especial en el capftulo o seccion correspoudiento de la lei penal 
quo trate del delito materia del proeeso." 
49.* El articulo 1598 se moditica asf : 

"Cada parte puede tachar los testigos que la otra baya preseutado, por carecer delas 
cualidades de que babla el articnio 1577, o por alguna de las causas que se espresan en 
los artfculos 1578, 1585 i 1586. La lista de los testigos con que se pretenda probar las 
tacbas. se ])resentara deutro de las ciiareiita i ocbo boras do entregada a la parte que 
tacha la iista de los lentigos a quienes la tacha se retiera.'' 
5U.* El articulo 1616 se adiciona con estas palabras : 

*' La no concurrencia de las partes o de cualquiera de ellas no impide la celebracion 
del juicio, siempre que se Ihh baya notiticado en debida forma el auto en que se sefialo 
dLi para dlcha celebracion." 
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51.* El articiilo 17'22 se reform a jihi : 

** Ell lati apelucioDes i consiiltas tie aiitos iuf«rlocutorios procedera la Corte Siipreiiia 
del niisiuo mmlo entablecido para <)8a especiedo autos eu ue>rocios civiles." 

5*2.* Al artfculo 178.3 se le afladi; este iuciHO : 

** Tanibieii debeni p^oceder^4e de olicio, sea cual fiiere la peiia quo liaya de iinponer^e, 
sieinpre que eo el jiiicio eatd la Nacioii interesada/' 

;">:{.• El capitulo 4.", titiilo 10.", libro 3.", so adicioDa con este artietilo; que seguini al 



" El principio establecido eu el articulo 178J no obsta para la aplicneiou de las dis- 
po8icione6 cousignadas eu este capitulo.'^*^ 

54.* El articulo 1848 qneda moditicado en estns t^rminos: 

*^Cnandu el reo o reos fueren aprehendidos, i el valor del contrabatido. es decir, del 
Jf^uero i efectos contiscables, no pasaro de cien pesos, con solo el sainario se procedera a 
celebrar el juicio con arieglo al artfculo 1616, eu cuyo act.o so oira verbalniente al reo, 
a Hii defensor si lo bubiere nombrado, al respectivo Ajeute del Ministerio publico i a 
lot! t«8tigos quo preMenlareu ambas partes, poni^udose de todo una dilijencia suciuta 
p«7ro clara i exacta " 

55.» Al capitulo H.", titulo 10, libro 3.°, se le agregan loa signientcs articulos desput^ 
aw 1877 : 

^'Articulo A. Cuaudo a las autoridades judiciales de Colombia se les reclame direc- 
tamente la euirega de uu reo, por las de igual caracter de un pais estranjero, a virtud 
de lo estipulado eu las Couveuciones sobre estradicion, examinar^iu los docnmeutos que 
se aconipanan a la solcitud, practicarau las denni*^ dilijencias prevenidas en dichan 
Cod vouciones, i, previa audiencia del rcspectivo Aji^nte del Ministerio piiblico, decidiraii 
iii debe o no accederso a la estradicion, conforme a los Tratados. 

'^Articulo 13. Si la rcclamacion se dirije a algun Migistrado o Juez que no sea del 
urden jeueral, se pasara al Juez nacioual respectivo, pai*a quo decida con arreglo al 
articulo anterior. 

**Articulo C. Cuando la estradicion se pida directamente al Poder E^ecutivo de la 
Union por un gobieruo estranjero, i« segun los pactos internaciouales vijentes, debau 
practicarse dilijeucias de caracter judicial, como las de hacer coniparecer al presnnto 
reo, oir sus descargos i toniar en c<msideracion las pruebas de su criminalidad, dicha 
solicitud se pa&sara, Qon los documentos auexos, al Juez nacioual de primera insrancia 
de la jurisdiccion doudo resida i se crea que reside la persona roclauiada para los efectos 
de los articulos auU^riores. 

*' Si los pactos sobre estradicion no exijen la practica de las espivsadas di'ijencias^ 
no se harii uecesaria la iuterveucion judicial, i el uegociu se de<>'idint aduiiiiistrativa- 
mente.'^ 

**Articulo D. Las resoluciones sobre estradicion de reos que dicten los jaeces na- 
eionalcis de primera iustaucia son apelables por el Ministerio ptiblico i por el presunto 
reo ; i eu to<lo caso se consultai itti con la Corte Siiprema federal, la que proce<lera como 
estii dispuesto para los autos iuterlocutoriosj i dard aviso de la resolacion detiuitiva al 
Poder Ejecutivo de la Uuion.'' * 

56.* El titulo del citado capitulo 8.^ se reforma eh estos tiSrminos : 

** Modo de proceder en los casos de estradicion de reos.V 

57.* Queda derogada la socciou *2.% capitulo 10.<*, titulo 10.°, libro 3.<>, i se reemplaza 
con la siguieute : 

"Skccion 2,* 

"Procedimiento para dtcUrar que ae ha perdido o reoobvado el caricter de colombiano. 

"Articulo A. Corrcspoude a la Corte Suprema federal declarar quidnes ban perdido el 
caracter de colombianos, en los casos de los articulos 32 i 88 de la Constituciou. 

**Articnlo B. La Corte procederii a virtud de pediuiento del Procurador jeneral o de 
coalquier cinda<lauo. 

** Artfculo C. El procedimieuto para bacor la declaratoria de que se trata ser^ el 
signieute : 

*' Dentro de tercero dia despues de darse a la Corte el dennncio, o de presentado el 
pedinieuto del Procurador jeneral o del solicitauto, i de oido este funcionario si 61 no 
hnbiere becho el pedimeuto, se exijir^ iuforuio a la persona a qnien el denuucio se retiera, 
tij^ndole un plazo para contestar, quo ser^ igual al tiempo que se calcule necesario para 
recorrer de ida i regreso la distaneia a que se halle do la capital i quince dias nnis; i 
recibido el iuforme en que se reconozca el becho denunciado, o trascurrido uu t^nnino 
doble del sefialado, sin que dicbo informo so reciba, se dicta* a dentro de los quince dias 
•iguientes la resoluciou declaratoria do haber perdido la condicioo de colombiano el 
iudividno objeto del denuucio. 

'*Si en el iuforme espresa4lo, oportnnamente recibido, senegare el hecbo dennnciado, 
la Corte Suprt- ma lo averiguar^ por medio de la Secretarfa do Rolaciones Esteriores, la 
que se dirijir^ sobre el asunto al Ministro do la Ropdblica acro<litado ante el Gobieruo 
uieucionado en el denuucio, o a alguno de los C6u8ules admitidos por el mismo Go- 
bienio ; i fallaiii en vista do los informes de dicbos emploados, dentro de qaiuce dias 
denpaes de recibidos. 

H, Hep. 134 8 
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"Articulo D. El fallode la Corte Suprema federal seni defiDitivo : i solo podr^ rccon- 
siderarse por ella misraa en el caso de que se dicte siu baberse recibido el iuforoie del 
individuo que baja sido objeto del denuncio, si este u otro en su nonibre lo soliciu 
comprobaudo que no llegu a sns mano el pliego con que se le notifico el auto eu qne se 
le pidi6 informe, o que ireg6 con retardo considerable. 

**ArtlGnlo E. 1 anibien podru la Corte reconsiderar su resolucion cnando el misnio indi- 
viduo objeto del denuncio, n otro eu su nonibre, lo solicite acompafiando una docnmen- 
taciou que contradiga el becho que se babia declarado cierto. La solicitod de reconsi- 
-deracion en este cnso, lo inismo que en el del artfculo anterior, deber^ bacerse dentrode 
vuatro nieses contados desde la fecha en que ei'fallo fuere publicado en el pen6dico oli- 
cial de la Nacion ; i en ambos casos la Corte Suprema podr^ adoptar las niedidas cod- 
ducentes al esclareciniieuto de los becbos, i fallarii dentro de quince dias despn^sde 
trascurrido el tiempo que seflale para la investigacion. 

^'Artfculo F. En el pedimentodel Procurador se indicanin losdat.os i los docnmenim 
i deniils pruebas en que lo apoye, i los denunciosde los particnlares deber^n preseutarse 
con ignales pruebas o indicacioues, sobre la ezistencia o realidad de las cnales procn- 
ranl cerciorarse la Corte Suprema antes de pedir el informe. El espediente se remi- 
tirii orijinal, con las seguridades eonvenicntes, al que debe informar, accorapauando lis 
pruebas que se bubieren presentado o adquirido ; i eu la Secretaria de la Corte se de- 
jant copia de lo couducente para que se pueda fullar en caso de no rendirse el informe 
oportunamente. 

"Articnlo G. Los colombianos qne bubieren perdido el carsicter de tales en virtnd de 
resolucion de la Corte Suprema, dictada en cumplimiento de esta seccion, lo recobrariiD 
si tijau su residencia en el territorio de la Union, i declaran auto el Secretario de Rela- 
•eiones Esteriores, o ante el Poder Ejecutivo del Estado eu que residan, que qaieren 
volver a ser colombianos. La manifestacion del interesado, con un informe del fan- 
cionario ante quien la haga, sobre la cfectividad de la actual residencia de aquel,Be re- 
tnitira a la Corte Suprema para que, con audieucia del Procurador jeneral, declare que 
el solicitante ha recobrado la calidad de colombiano. 

*' Par^grafo. Se esceptuan de esta disposicion los colombianos que bayan servido a 
otra Nacion contra la Kepublica, los cuales jamas podrsiu recobrar la uacionalidad i>er- 
^id;i. 

''Artfculo H. Cuaudo, estando en rcceso el Congreso nacional, un colombiano admiU 
<emp]eos, condecoraciones, tftulos o rentas de gobiernos estranjeros, de nna maneracoo- 
dicional i a reserva do solicitar el permiso de aquella corporacion, no se reputar^ cod- 
«umada la infraccion del articulo S6 de la Constitution, sino en uno de estos dos casos: 
l**. Si el que acept6 con dicba reserva no solicita el permiso en la sessiones ordinarias 
del Congreso inmediatameute posteriores a la aceptation ; 2". Si pedido el permiso i 
rehnsado por el Congreso, el aceptant« x^^^sis^^ ^^ I^s efectos de la aceptacion, como si 
tal pt rmiso le bnbiera sido otorgado.^' 

«58.* Al artfculo 1924 se le agregan estas palabras : 

** Hai presuncion legal de que se ha delinquido a sabiendas, cuaudo la snposicioD 
-contraria de ignorancia se refieraa pnntos de derecbo, como sucede, por ejemplo, en las 
infracciones de lei que cometen los funcionarios piiblicos en el ejt-rcicio de bus atriba- 
ijiones i qne dan orfjen a juiclos de responsabilidad, tales como losabusos de autoridad. 
•el exceso en las atribucioues del empleo, la usurpacion de facultades i otras semejantes.' 

59.<^ El artfculo 1927 se deroga, i en sn lugar queda el siguieute : 

'^ Desde que este C6digo empiece a rejir, (^uedariin derogadas todas las disposiciones 
auteriores sobre organizaciou del Poder Judicial nacional, i sobre prooedimiento en los 
negocios civiles i criminales de la competencia do los Tribunales i Juzgados de la 
Union." 

Akt. 2.* Al bacer una nucva edicion del " Codigo Judicial," o formar la Recopilacion 
<le leyes de la Union, se tendrlin presentes las variaciones iutroducidas por esta lei, 
para refundirlas en dicho Codigo, dandoles lacolocacion que les corresponda, i baciendo 
Qasenmiendas consiguientes en la numeracion de los artfculos, i las rectiticaciones en 
las citas de dstos que queden alteradas por la nueva numeraciou.- 

Dada en Bogot(i, a diez i seis de mayo de mil ochocieutos setcuta i trcs. 

Jt!l Prmdente del Senado de Plenipotenciarios. 



iCl Prcsidcnte de la Cdmara de Eepresentantcs, 
ICl Secretario del Senado de PlenipotenicarioSy 
Jil Secretario de la Cdviara de Raprcseniantefy 



M. PLATA AZUEKO. 

J. M. MALDOMADO NEIRA. 

JULIO E. PfiREZ. 

JOSfi MARIA QUIJANO OTERO. 



Bogota, 19 de mayo de 1873. 

Publfqnese i ejeciitese. 

El Presidente de la Union, 

[IS] M. MURILLO. 

/./ ^tvreiario de lo Interior i I el clones Esteriores^ 

JIL COLUNJE. 
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Mr, Turner to Mr. Finh, 

No. 147.] Monrovia, September 11. 1874. 

Sir: 1 have the liouor, in compliance with instructions conlaiued in 
the Department's unnumbered note, date June 23, 1874, to transmit 
herewitli information rehxtive to tlie mode or system employed by the 
government of Liberia for the investigation and adjustment of such 
claims as may from time to time be alleged against said government. 
It will be observed that in procuring the information desired, I have 
confined my inquiries to a correspondence with the Department of State ; 
this course was especially necessary on account of the utter absence of 
all printed authentic documentary information bearing upon the import- 
ant subject with reference to which the inquiries were submitted. It is 
true, that at the conclusion of each session of the legislative branch of 
the government, a pamphlet, containing the laws enacted at the session, 
is printed; it is equally true that the government has never caused a 
revision, collection, or compilation, in durable form, of the laws of this 
republic. This omission to preserve in print important historical facts 
ia not alone confined to the laws enacted by the government, but extends 
to all matters of statistics, the publication and preservation of which 
would enable the government and people to judge of the benefit or 
injury resulting to the nation from the execution of the laws enacted. 
There are extant no printed documents or reports of the revenue, of the 
census, of finance, of education, of agriculture, &c. ; and I have thus 
far been unable to obtain for my permanent possession a printed copy 
of the constitution itself. Because it may be of incidental or indirect 
relevancy to so much of the subject concerning which information is 
desired, as relates to aliens, I have determined to quote for the informa- 
tion of the Department sections 12 and 13 of article 5 of the constitutiou 
of Liberia. Those sections of the constitution read as follows: 

Section 12. No person shaH b*) entitled to hold real estate in this republic unless he 
be a citizen of the same. Nevertheless this article shall not bo construed to apply to 
colonization, missionary, educational, or other benevolent iustitutions so long as the 
property or estate is applied to its legitimate purposes. 

Section VX The great elfect of forming these colonies being to provide a home for 
the dispersed and oppressed children of Africa, and to regenerate and enlighten this 
benighted continent, none but persons of color shall be admitted to citizenship in the 
republic. 

It will be noticed that while the ** declaration of independence " de- 
clares the *' courts of justice are open equally to the stranger and the 
citizen for the redress of grievances, for the remedy of injuries, and for 
the punishment of crime,'' the exclusiveness of the constitution renders 
it practically impossible for the alien to acquire any real substantial 
property-claim within iAie republic; and in the mean time positively de- 
bars a very large class of persons from ever attaining to citizenship. 
The above exclusive features are repugnant to, and complained of by, 
foreigners, and strenuously objected to by a few progressive Liberians ; 
but there is no doubt of the popularity of these measures with the 
people of this republic. Whatever may have been the incentive to bind 
such nil progressive economy upon the organic system of the republic, 
it must be conceded that if the tendency of the nature of such laws is 
not to segregation, it is, to say the least, in the direction to dissimili- 
tude to tlie liberal spirit of that economy now shaping the statesman- 
ship and policy of the nations. 

I have the honor to be, sir, with highest esteem, «S:c., 

J. MILTON TURNER. 

Hon. Hamilton Fish, 

Secretary of State,, Washington, 2>. C. 
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[Inclosure 1.] 
Mr. Turmr to Mr, Moore. 

A. 

Lec.atiox ok the Uxitkd States, 

Monroviaj August 22f 1874. 

Sir: The Government of tlie United States, being desirous of obtaining accurate in- 
fortnution upon tbe subject of tbe adjiintnient aud detcrminatiou of state claims, with 
a view of establisbing, as far as practicable, a general and uniform system and mode of 
procedure fur tbeir investigation, &c., has instructed me to procure and transmit, with 
as little delay as possible, such replies as j'our government cau furnish in reference 
thereto. I transmit herewith a copy of a list of inquiries, the purport of which is not 
intended to confine you specifically in furnishing information on the subject men- 
tioned ; and this legation will feel much obliged by your inserting in the blank space 
opposite each question, the information sought, and returning the same as early as may 
be in consonance with your convenience, together with any laws or other euactmentti 
bearing upon the matter in question. 

I have the honor to be, sir, your obedient servant, 

J. MILTON TURNER. 
Hon. J. E. Moore, 

Secritary of Sta'e, Liberia. 



(Inclosure 2.] 
Mr. Moore to Mr. Turner. 

B. 

Monrovia, September 11, 1874. 

Sir : On the receipt of your conmiunication of 22d ultimo, th^ schedule of your in- 
quiries therein was submitted to Hon. W. M. Davis, attorney-general, and I now have 
the honor to transmit you herewith the replies thereto, prepared by him. I regret that 
I am unable to furnish you with a copy of the laws as requested, they being at present 
out of print. 

1 have the honor to be, sir, your obedient servant, 

J. E. MOORE. 
His Excellency J. Milton Turner, 

United Slates Minister Resident ^ tfc, Monrovia. 



flnclosnroS.l 
Schedule of inquiries. Answers. 

Ist. Are claims against the government Ist. Claims against the republic of Li- 
investigate<l, determined, and, if allowed, beria are sometimes investigated and da- 
their payment directed aud provided for termined by the legislative brauch of tbe 
by the legislative brauch of the govern- government, and itsuch claims are allowed 
ment f their payment is directed and provided for 

by a special act of the legislature, or by 
the amount of the claim allowed being in- 
cluded in the general appropriation bill, 
aud paid by tbe secretary of the treasury 
under the warrant of the President drawn 
for the amount. 
2d. If the legislative authority does en- 2d. When such claims are entertaineil 
tertaiu such claims, what is the mode of by the legislative authority, tbe usual 
pr(»ci dure, by committee or otherwise, and mode of procedure is, tor that branch of 
what means, if any, are provided for pro- the legislature to which the application 
curing evidence on behalf of the govern- first comes to appoint a committee to in- 
ment ? vestigate the claim, and to give such com- 

mittee full power to compel the attend- 
ance of witnesses, and such other evidence 
as they may require in behalf of the gov- 
ernment. Sometimes a joint committA>e of 
both houses is appointe<l to investigate 
the matter; the report of the committee is 
then acted upon by the legislature. 
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I. What proviHiou, if an}*, is made for 
examiuatiou aud deteruiioation uf 
ma by the executive department f 
at is the mode of procedure iu the in- 
i^atioQ of claims by or before executive 
es, and what means are provided for 
snring evidence on behalf of the gov- 
nent ? 



b. Is there any provision of law allow- 
a citizen or subject to sue the govern- 
t in the regularly-established courts, 
1 any special tribunal, and does the pri v- 
B of maintaining an action against the 
^rnnient (if it exists) extend to aliens T 



h. What is the status of aliens before 
regularly-established courts of the 
itry f Can they maintain an action in 
1 courts against a citizen or subject, 
, if so, does the privilege extend tf» all 
3N. or is it confined to resident aliens 



, # 



b. If ditierent systems of adjudication 
t, as regards different classes of claims, 
X is the system with reference to each 
s, and what the mode of procedure 
the privileges of the Government in 
tiou to evidence in its behalf and the 
kD8 of procuring such evidence f 
b. Add any other information general 
;pecia1, of which you may be possessed, 
*ing Qii the subject. 



3d. There is no constitutional nor legis- 
lative provision made in our government 
for the fiual determination of claims 
against the government to be made by the 
executive department. Executive officers 
do investigate such claims, and use such 
means as may be in their power and reach 
to procure evidence in behalf of the gov- 
ernment ; but if the claimaut is not satis- 
tied with the determination come to by 
such executive officer, he may resort to the 
courts of law, or to the legislature, with his 
claim. 

4th. By a provision of our laws, citizens 
may bring suits against the government 
for the breach of any contract made on be- 
half of government by any person whose 
duty it was to make such contracts, and 
who had the authority to make it ; and 
citizens may also bring suits against the 
government for any damage they may sus- 
tain by reason of the application of their 
property to the use of the government. 
Such suits must be brought m the courts 
of quarter sessions aud common picas, in 
the several counties; aud such suits must 
be brought against the republic of Liberia, 
as defendant, and the plaintiff must cause 
the county attorney to be notified to ap- 
pear and defend such snit. Such 6uit« may 
also be brought by aliens ; and in all such 
suits appeals may be had, by either party, 
to the supreme court, either by bill of ex- 
ceptions under our statutes, or by writ of 
error according to the common law. 

5th. Our declaration of independence 
declares that ** Our courts of justice are 
open equally to the stranger and the citi- 
zen, for the redress of grievances, for the 
remedy of injuries, and for the punish- 
ment of crime," and the status oi aliens 
before our regularly-established courts is, 
therefore, the same as that of citizens. 
Aliens may maintain actions in our courts 
against citizens and against aliens; and 
this privilege extends to all aliens, resi- 
dent or non-resident aliens. 

6th. We do not have ditierent systems 
of adjudicating claims, nor are claims 
against the Government clavssified, but all 
kinds of claims may be investigated by the 
legislature and the executive department, 
as above staUnl. 

7th. The judicial power of this republic 
is ve-sted iu one supreme court, and such 
subordinate courts as the legislature may, 
from time to time, establish. The subor- 
dinate courts, at present, are the monthly 
courts of probate, in the several counties, 
which have also a limited jurisdiction in 
some civil and criminal cases ; aud the 
courts of quarter sessions and common 
pleas, which court^s adjudicate cases both 
of law and equity, and also have original 
jurisdiction in all admiralty and maritime 
cases, and cases of fraud upon our revenue 
laws. Appeals may be had in all cases by 
either party from court to conrt up to the 
supreme court, which is the coutt q1 \<dftX 
re-sort. 



( 
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Mr. Williamson to Mr. Fish. 

No. 235.J United States Legation at Central Aherica, 

OuatemalUj September 12, 1874. (Received Oct. 13.) 

Sir: I have the honor to send you herewith a translated copy of the 
answer received from Mr. Brioso, minister of foreign affairs of Salvador^ 
in reply to the letter addressed him by me, of which a copy was attach- 
ed to my No. 209. 
No other answer has been received up to this date. 
I have, iS:c., 

GEORGE WILLIAMSON. 



I Icclosure 1. — TraDslntiun.] 

San Salvador, September 2, 1874. 

Sir : I have been luucU pleased at receiving yonr esteemed favor of the lltli of last 
Aap^Qst, and intiaeuced by tb^ importance of its object, I basteu to give you the infor- 
mation you ask. 

We do not have special laws as to the manner of making reclamations against the 

government. When these are made by foreigners, after having tried ordinary means, 
efore the common tribunals, they have recourse io the minister of foreign atfairs. In 
this office the necessary investigationw are continued without any determined fomi. 
admitting every kind of evidence to obtain a conviction that the claim is good and 
just, or the contrary, and according to this result it is admitted or refused. 

For natives there are no special laws. In particular cases, general directions are 
given for examining, liquidating, and paying the accounts against the government' 
caused by extortion, losses and damages caused in wars, {^nd for resulting expenses 
for a small assembly that, with short sessions, and the assistance of an attorney who 
represents the interests of the nation, decides upon the legality or illegality of the 
claim. From this decision there is an appeal to the government, which decrees what 
it believes just, only reviewing the proceedings. 

The persons, natives or foreigners, who have not been able to make good their claini 
for any reason, have recourse to the legislative body, which acts on it in the manner 
established for all business that it considers at the request of parties, and orders or 
refuses the payment of the claim in a resolution that is called an order, and that doe!» 
not have the general character of law. 

Foreigners in Salvador, resident or absent, have the right to be represented before 
the tribnnals by attorneys, authorized by the court of justice to exercise these func- 
tions, and enjoy all the civil rights the natives possess. They can acquire proj^erty of 
all kinds and dispose ot it by will or in any other legal manner. 

1 will not weary you with the form of diplomatic reclamations, for the principles of 
international law are followed in these negotiations. 

This is a compend of what is practice<l. I hope I may have satisfied your wishes 
with this information, but if there is anything wanting I will take much pleasure iu 
giving you the data you may be pleased to ask of me. 
I am, with much esteem, your obedient serv'ant, 

M. BRIOSA. 

StFior Minister Don George Williamson. 



Mr. Russell to Mr. Fish. 

No. 18. 1 United States Legation at Caracas, 

September 21y 1874. 

Sir : I have the honor to report, respectfully referring to Department 
circular of June 23, 1874, inquiring as to the mode of pursuing chums 
against this government: 

1. Claims against government are not investigated or determined by 
its legislative branch, nor by the executive, but solely by the judiciary, 
viz, by the high federal court. 

2. Cirizeus and aliens alike are allowed to sue the government in saul 
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coart, wbicli is a regularly-constituted tribunal having jurisdiction of 
other cases. 

3. Aliens and citizens have the same rights, whether as plaintiffs or 
as defendants in all the courts of the country, and this is true of suits in 
the high federal court against the government. 

4. The equal right to sue citizens or the nation not only includes resi- 
dent aliens ; it applies as well to aliens nonresident. 

5. The same system of adjudication exists in all classes of claims* 
The government has a double security as to evidence in its behalf: (1,) 
the representative of the treasury must always be notified of the prose- 
cation of a claim ; (2,) the judges are authorized to direct the production 
of any evidence which they regard as proper, of their own notion* 
Thus thej' are, to a certain extent, guardians of the rights of the public. 

I give the law as it exists in theory and on the statute-book. As to 
its practical working, it is difficult to obtain trustworthy information. 

Of course, the decree of the high federal court does not execute itself. 
Legislation is needed to provide funds to satisfy judgment. And it is 
well known that Venezuela is deeply indebted and unable to pay her 
debts. 

My information as to the law is derived in part from Dr. J. M. Blanco, 
who was, when he wrote, acting minister of foreign relations, and who 
has also been an eminent judge. His letter. A, with a translation, B, is 
annexed. I also annex the constitutional clause, C, with translation, D,. 
giving to the high federal court jurisdiction of suits against the nation ;. 
also, the decree or law, E, with translation, F, regulating the prosecution 
of claims against the nation. E is a printed copy from an official pub- 
lication, being No. 549 of the '* Cuenta," or report of General Ouzman 
Blanco. Said Cuenta was sent to the Department by General Pile, witb 
his No. 80, May 7, 1873. Some of its provisions have been discussed hy 
the two governments. 

I am, sir, very respectfully, your obedient servant, 

THOMAS RUSSELL. 

ITon. HA>nLTON Fisii, 

Secretary of State ^ Washington^ D. C 



IiicloAiire 1.] 
B. 



Caracas, Septemhvr 10, 1874. 

Gratifying in pnrt tlic wishes oxprossed by your excellency in your note of August 
8 last, I have the honor to st^te t-o your excellency thut iu the official gazette No. 46^ 
of which I send a copy to the legation which is in j^our worthy charge, with date of 
February 22, lr573, will be found inserted the law of the 14th of said month and year^ 
upon claims of citizens and aliens on the nation. This law, as your excellency will 
see, gives to the high federal court the cognizance of the matter, and establishes tho 
mode of proceeding when such claims are to be commenced. 

The high federal court is, moreover, the only tribunal competent in any case, io 
which the nation may be sued, in conformity with No. 6, article 89, of the constitution,, 
and as aliens share in tho republic the same civil rights with Venezuelans, the former 
and latter with e<iuaiity of conditions can be actors against the government befoi*e the 
aforesaid body. 

As for lawsuits between private parties they are carried on and decided by the ordi- 
nary courts respectively, and in such trials aliens, domiciled or transient, can be plaiut- 
iffs or defendants, since, as has been heretofore set forth, they share the same civil 
rights with Venezoelans. 

Concerning the remaining questions contained in the paper inclosed by your excel- 
lency in the note to which 1 have replied, I will give the necessary instructions in 
order to furnish your excellency with the de^sired answer. 
I take, with pleasure, &c., 

.TESUS MA..Bl.k>sCQ». 
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flnclc6nre S.~Tran8lation.l 

D. 

Claus: in the onHtiiution of y€nc::uela giving juriftdiction of claims to the high federal coMrU 

Art. 89. The subjects of jurisdiction of the high federal court are ♦ • • • 
6. To take cognizance of civil suits, when the nation is sued, and the law prescribes it 



[InclMtiro 3. — Translation.] 

F. 

Article 1. Those who make claims against the nation, whether citizens or aliens, 
because of wrongs, injuries, or spoliation, on account of the acts of officers, national 
or of the States, whether in war, civil or national, or in time of peace, shall do so is 
the way which this law prescribes. 

Art. 2. The claim shall be made by formal demand before the high federal court 

Art. 3. In these suits there shall be cited, besides the representative of the nation, 
the officer to whom the acts are imputed and the State to which said officer belongs, if 
such shall be the case. 

Art. 4. Before trial of the claim the court shall publish in some newspaper, and at 
the cost of the plaintift', an abstract of the claim in which shall be set forth the acts 
and other grounds on which the suit is founded, the name, surname, residence, and oc- 
cupation of the demandant,' and the sum demanded. This abstract shall be subscribed 
by the clerk of the court. 

Art. 5. In these trials testimony aliunde shall not be admitted, except in case of its 
l)eing shown that the officer who caused the wrong or spoliation has refused to give 
the proper proof in writing, or unless it appears in an evident manner, from the na- 
ture and circumstances of the case, that it was wholly impossible to obtain that 
proof. 

Art. 6. -The tribunal may direct that any evidence shall be furnished which it be- 
lieves will lead to the discovery of the truth, whether at the request of the parties, or 
of auy other person whatever, or officially [of its own motion.] 

Art. 7. The nation shall have the right of re-iiubursing itself through the responsi- 
ble officer or through the State to which said officer belonged at the time of the wrong, 
for the sum which the national treasury expends by virtue of the oondemuatory sen- 
tence. 

Art. 8. Whoever appears manifestly to have exaggerat'Cd the amount of the injuries 
w^hich he claims to have suffered, shall lose whatever right he might have had, and shall 
incur a tiueof tive hundred to three thousand veuezolauos, or imprisonment from three 
to twelve months. If it appears that the claim is wholly false, the guilty party shall 
incur a tine of one thousand to five thousand venezolauos, or imprisonment from six 
to twenty- four months. 

Art. 9. In no case shall it be pretended that the nation or the States shall pay for 
wrongs, injuries, or spoliations which were not done by the legitimate authorities act- 
ing in their public character. 

Art. 10. The action to claim wrongs, injuries, or spoliations of which this law speaks 
is barred in two years. 

Art. 11. All those who without public character decree contributions or forced 
loans, or direct acts of spoliation ot whatever nature, as well as the executors, (or 
acton*,) shall be responsible directly and personally with their estates for the damage. 

Art. 12. In these suits the law shall be followed which directs the proceedings of 
the high federal court. 

Art. 13. The law of March fi, 1854, as to the indemnifiration of aliens is repealed. 

Done at Canic.is, F<'bruary 14, 1'573. (Misprinted 1673.) 



Mr, Andre tea to Mr. Fhh, 

Xo. 241.] Legation of the United States, 

StocJcholm^ September 2G, 1874. (Received October 16.) 

Sir : In reply to your letter of June 23, relative to tbe course pursued 
in Sweden and Norway in the investigation and determination of claims 
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ap^aiiist the state, wlietber held by citizens or alioDS, I have the honor 
to inform you that I made inquiry of the matter through the foreign 
offic^e by letter, of wliich a copy is inclosed, and have received an 
answer from the minister of foreijrn affairs ad interim^ inclosing a state- 
ment of the law of Sweden and of Norway; frotn which it appears that 
in each country private parties, whether citizens or aliens, and whether 
residinj? in or out of the country, can sue the g^overnment in the regu- 
larly-established tribunals, and that the government or stat« has no 
privilege in the courts beyond what is enjoyed by individuals. Also, 
that the rule appears to be one of common law; and, further, that the 
legislative department does not occupy itself in determining claims. 

1 ha%'e the honor to inclose a copy of the tetter of the mhiister of for- 
eign afl'airs of the 21st instant, with translation ; also, a copy of each 
statement, in Swedish, accompanying his letter, and translations of the 
same^ 

As the matter of execution of a judgment against the government was 
left to be implied in the statements from the foreign otlice, I have taken 
pains to inform myself from the best source on that point, and I have 
to inform you that, after an individual has obtained judgment in court 
against the state, he can, if it is necessary, on application to the chief 
executive oflBcer of the proper county, procure such seizure and sale of 
the property of the state as will satisfy the execution. I do not find, 
however, that there has been any instance w^here execution has actually 
been taken out and served against the state. When judgment is ob- 
tained there is never delay in its satisfaction at the public treasury. 

To show how firmly settled the principle and practice are in Sweden 
that the state may be brought into court to answer to the complaint of 
an individual, it may be stated that three hundred years ago, in the 
time of Gustavus I, and later, in the reign of Charles XII, both of which 
monarchs exercised dictatorial power, the crown or government sub- 
mitted to the judgments which private individuals obtained against it 
in the courts of justice. 

Up to within a very recent period a suit against Sweden for a consid- 
erable claim, in which the city of Stettin was plaintifi', was pending in 
one of the courts of Stockholm. It seems to have been pending about 
one hundred years, for what reason I know not, and was lately settled 
by the government paying the principal sum without interest. 

In conformity with the same principle of liability, the Swedish law of 
1830 made the state's bank liable to be sued by an individual. 

There are two limitations to the government's liability to an action 
at law by an individual. The first is that any claim is barred unless 
action is brought within ten years from the dat-e of its accruing. The 
second is that the government cannot be sued to recover back taxes 
which have been paid. 
I have, &c., 

C. C. ANDREWS. 



[Inclo8»re 1 iu No. 241.1 
Mr. Andrews to General Bjornaijerna. 

LEG.iTlON OF TIIK UnITKU StaTK8, 

Stockholm^ July 15, 1874. 

SiK : Wu lifivo iu the United States, U8 >ou aro probably aware, a national '* Court of 
ClainiH,'- which sits in Washington, and is eniposvered to a<ljudicate upon claims against 
^he Unif4}d States growing out of contracts between private parties and the Govern- 
tient. But iu resi>cct to other claims against the Government, parties must UoiVQ tv^- 
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course to Congress by petition — a practice which imposes a ^rcat deal of labor on the 
legislative department. 

My Government now has in view the ostablishment of a system of procedare for the 
investigation and determination not only of claims of its own citizens against itself, 
but also the claims which the subjects or citizens of foreign governments may wish to 
bring against it; and has instructed me to obtain exact inform.ition as to the course 
pursued by the goveriimeuts of Sweden and Norway in the adjustment of claims of a 
similar character. 

As the subject is important, and as it is but just the Swedish and Norwegian systems 
shall be presented in a proper light, I have felt that your excellency would permit lue 
to lay before you, as I now have the honor to do, the inclosed two copies of inquiriesj 
"which have been communicated to me by my government, and to retjuest that the 
information called for under each may be furnished to me in respect to both Sweden 
and Norway ; also, if practicable, that copies of legislative enactments or executive 
regulations on which the adjudication of claims of either class is based in each of tbb 
United Kingdoms may accompany such information. 

lu expressing to your excellency the belief that my Government will cheerfiillf 
reciprocate the favor herein desired, I seize the occasion to renew to you, sir, the assur- 
ances of my most distinguished consideration. 



His Excellency (icnernl O. ^I. BjorJsst.ikrna, 

Miiihtt)' of State and Foreign Affairs. 



C. C. ANDREW 



V 



[lutloaun- 2 in No. 241.— Traiisljitioii.] 
^fr. C. F. Warn to Mr. AndretPfi. 

Stockholm, Septembtr *21, lc74. 

Sir : Jn reply to your note of the 15th July last, I have the honor to transmit her© 
with a statement containing the information which you expressed a wish to obtain 
concerning the procedure followed in the United Kingdoms in regard to claims insti- 
tuted by individuals against the government. 
Please accept, sir, the assurances of my nmst distinguished consideration. 

. C. F. WCERN. 

Mr. Andrews, 

.\Fnii8tn' licsidtni of the Failed States. 



I Inclosnre '.) in No. 2-11.— Translation.] 

The lair of Sweden as to adjudication of claim ft, accompanying Mr.(\F. Wtirns lettirof 

SeptemlM}r2l, 1874. 

SWEDEN. 

According to the Swedish law, claims against the royal majesty and crown (the gov- 
ernment) are not (as in the memorandum is required) examined and determined bjr 
the riksdag or legislative power, but are prosecuted aud adjudicated upon under tho 
same regulations as are provided for suits in general, namely, before and by the re«;u- 
larly-established courts of justice. The government enjoys in such case no other rigbt« 
or privileges nor has other obligations than its adversary. The legal process and 
practice provided in the general laws obtain with equally binding force for both, and 
it is open to the inhabitants of the country as well as aliens, according to competeuc) , 
by summons to institute aud maintain suits against the government. Likewise, for- 
eigners, without regard to whether they are or are not residing in Sweden, are as fully 
empowered as the country's own inhabitants to solicit the Swedish courts of justice fur 
the trial of their claims against Swedish citizens. 



[Imloaure 4 in No. 241.— Translation.] 

Statement of the lair of Xorway on the adjudication of claim Sj accompanying Mr. ('. F. H'oyi'* 

letter of Septeml>er 21, 1^74. 

NORWAY. 

Answer to nieui. ),2. Private clain)s against the state are neither considered nor 
determined by the legislative power, which neither, in the event of their competency 
beiug acknowledged immediately, occupies itself with their satisfaction. 

Answer to mem. 3,4. Such claims are presented before the authorized department of 
the government, which, when the matter gives occasion, procures closer information 
and testimony concerning the competency or valiiiity of the claim in question, where- 
after it acknowledgea the same and does e(|uity in respect thereof. In the law. how- 
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ever, there is no RjM'cial provision for this investif^atlon. It does not proceed in form 
of process. If the claim is not acknowledged, the losing party, whether alien or not, is 
free to submit the matter to trial by the ordinary courts of justice, in which case the 
same rules are applicable that in general are valid for process between individuals. 

Answer to mem. 5. Foreigners have equal right witu Norwegian citizens to bring 
suits in the ordinary courts of justice, and without regard to >vhether they reside in 
the country <»r not. 

Answer to mem. 6. What is stated above applies to all sorts of private claims. The 
government has no privilege in regard to testimony or procedure. 

Answer to mem. 7. The foregoing is based partly on tne determinations of the statute 
laws of the state concerning the authorities of the several powers of the state ; partly 
on the construction (supposition) of the law ; partly, and finally^ on the fact that noth- 
ing to the contrary is prescribed in the law. 



Jfr. Davis to Mr, Fish. 

No 18. J Legation of the United States, 

• Berlin^ /September 28, 1874. 

Sir : Keferriiig: to tbe Department's circular, dated the 23d of June 
last, respecting the mode of prosecuting claims against governments, 
I have now to inclose a copy of a note from the foreign office with the 
answers of this government to the queries of the Department. 
I am, &c., 

J. C. B. DAVIS. 
Hon. Hamilton Fish, 

[luclosures.] 

1. Note of Mr. v. Philipsboru to Mr. Davis, September 12, 1874. 
(Copy.) 

2. Memorial accompanying the above. (Copy.) 

3. Translation of inclosure 1. 

4. Tcanslation of inclosure 2. 



I Inclosure .1.— Ti-anAlation of incloHuro 1.1 

Foreign Office, 
Berlin^ September 12, 1874. 

Tlie iiuderHigned, referring to the iiot« of Mr. Fisli, of July 10, of this year, to Mr. 
von Billow, respecting the mode of procedure with regard to claims of individuals 
against the German government, has the honoc to transmit herewith to Mr. Bancroft 
Davis, envoy of the United States of America, a memorial indicating the rules which 
obtain in such cases. 

The undersigned also profits by this occasion to renew to Mr. Bancroft Davis the 
expression of his most distinguished consideration. 

V. PHILIPSBORX. 

Mr. Baxcroit Davis, 



[Inclosure 4.— TranHlation of inclosure 2. 1 

MEMORIAL. 

Foreign Office. 

1. The legislation of the German Empire, with regard to the investigation, determi- 
nation, and satisfuction of claims against the imperial government, contains no gen- 
eral directions uniformly applicable to all claims of this kind. Instructions which 
regulate the prosecution, determination, and satisfaction of ccvt^vvi k\\AA.^^^ ^iN.'kww's^ 
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against the cnii)ire are, however, given in a number of Kpecial laws, for instance, in 
the law respecting the pensioning of military pers<»n8, of Jane 27, 1871, sections 11^ 
116, (Imperial 8t.atute8, page 301.) In the law respecting postal aflfairs, of Ootober)!^, 
1871, section 15, (Imperial Statutes, page 348.) In the law respecting the relations of the 
empire with regard to the use of certain articles by a branch of the administratioD, of 
Ma^ 25, 1873, section 1, (Imperial Statutes, page 113.) In considering and disposing 
of individual claims* presented in pursuance of these laws, the legislative power of 
the empire does not, however, act uniformly in all cases. 

2. There is, therefore, no particular mode of procedure. In the procedure where 
claims against the government come up before the administrative or judicial tribu- 
nals for investigation, and in the procuring of evidence in such procedure, the same 
rules obtain, in general, as in the consideration, determination, and deciding of such 
claims when presented against other partitis. In exceptional cases only are directions 
to be found prescribing a particular feature of the procedure in the case of a claim 
against the empire. For instance, the law concerning the prevention of the spread of 
the cattle-plague, of April 7, 1869, section 3, (Union Statutes, page 106,) contains the 
provision that when, pursuant to the same, claim is made against the imperial treas- 
ury for damages for cattle that have died or been killed on account of the cattle- 
plague, the value of the animals is to be determined by impartial appraisers. 

3. Other than that noticed under 2, there is nothing of general applicability pre- 
scribed as to the procedure in examining and determining claim^ The practice of 
this tribunal follows substantially the principle of determining, aft«f hearing the par- 
ties, the questions of fact and law at issue in a procedure as simple and unhampered 
with formalities as possible. 

4. In all cases in which legal proceedings against the empire are admissible, they 
are taken in the ordinary courts. The empire has no special court. A procedure by 
way of arbitration, however, sometimes takes place, both parties consenting thereto. 
It is immaterial in this connection whether the complainant be a German or an alien. 

5. The question as to the conditions uuder which aliens are capable of maintaining 
actions before the courts, is to be determined for the entire empire, uniformly, by the 
civil-procedure regulation to be submitted to the Diet of the empire at its next session. 
The present laws of the German States contain different provisions on this subject 
In the main this question may be thus answered : In case no exception is made on ac- 
count ofRurhvorital" aliens have the same right of complaint before German tribu- 
nals as citizens. They are, however, of course required to give security for costs. 

6. As regards the system of adjudication there exist no special modes of procedure 
for the ditlerent classes of claims against che empire than those above indicated. 



Mr, Marsh to Mr, Finh. 

No. 52.] Legation of tue United States, 

Romej October 7, 1874. 

Sir: Oh the receipt of your circular, not uumbered, of June 23, 1874, 
Mr. Wurts, then in charge of legation, applied to the department of 
foreign aflfairs for the iuformatiou desired in respect to the mode of 
adjustment of the chiims of private persons against the government of 
Italy. 

I have the honor to inclose herewith copies and translations of the 
reply of the ministry and the memoir therein referred to. The volumes 
and pamphlets accompanying these papers were inclosed in a case with 
other Italian public documents forwarded yesterday, via Leghorn, to 
the United States dispatch-agent at New York, who has been advised 
of the consignment. 

I have the honor to be, sir, your obedient servant, 

GEORGE r. MARSH. 

Hon. ITamilton Fish, 

/Secretary of State, 



[Incloauio I in No. 52. — TrauslatioD.] 

RoMK, September 14, 1874. 

Mr. MiMSTKu: In reply to the request contained in the esteemed note froui yoor 
legation, dated on the 14th of July last, I hasten to transmit to your exoeU^ncy the 
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!«u1»joiued copy of a memoir in "which are amply developed the details concerniug the 
les^islation aud the modes of ])rocediire which in Italy detormine the claims of private 
individuals against the government ; a memoir to which are annexed the codes and the 
vartons laws cited in it. 

1 have the honor, in the mean time, to renew to yon, Mr. Minister, the assurances of my 
high ennhideration. 

For the miuister. 

PEIROLKRL 

Hon. Georgk P. Marsh, 

Mimnler of the United States of America at liome. 



[loelosure 2 in No. 52.— Trauslatinn] 

Memoir upon the inquiries proposed by the Government of the United States of America re- 
•pecfing the legistation and the modes of procedure in Italy for the determination of claims 
preferred by private persons against the Government, 

The laws of Italy contain no special provisions for deciding upon claims which citi- 
sens may prefer against the Government, nur is any particular mode of procedure 
ordained lor that purpose. 

If the claims (or complaints) relate to ministerial ordinances, or to the discharge of 
the appointed functions which public officers arc called upon to fultill in virrne of the 
organic or administrative laws, they may be presented in any form, and they are usu- 
ally addressed to the immediate supervision of the officers against whom they may be 
preferred. 

When recourse t'O administrative aaithorities has failed, and demands for reparation 
can DO longer be made through official superiors, and, moreover, who) there is a ques- 
tion as to the legality of the administrative pi'oceedings against which the complaint 
is made, the law has reserved to the claimant an extraordinary remedy, which is an 
appeal to the King, according to No. 4, art. 9, of the law concerning the council of state. 
In ancli cnses it is necessary to ask the opinion of the council of state, and when the 
de<*ision which is asked upon the complaint proves contrary to the jmlgment of said 
council, it is always made to appear in the royal decree that the council of ministers 
has been consulted. In other oises appeals must be laid before the deliberative ad- 
luinistrative bodies which are appointed by law in cert>ain cases to pmnounce their 
opinion in controversies which have arisen between individuals and public adminis- 
tmtioDs. 

For more special information on this subject reference may be made to the above- 
cited law npou the council of state of the 2Urh of March, 1865, No. 2*248, annex D, and 
that ot the court of accounts of the 14th of August, 1862, No. tK)U, annex H. 

But the complaints upon which the court of accounts and the council of stat<e are 
called upon to prononnce, are, as has been said above, not merely of an administrative 
natnre but they concern more particularly the relation between the government and 
public officers, or those who are charged with a fixed duty orfunc>ion, and not properly 
private citizens, who have no relations of dependence with the public administration. 

If, on the other hand, the complaints refer to any grievance which the private citi- 
sen thinks he may urge against the government, and in general the assertion of any 
civil or political right which he thinks infringed, (such as appear to be the complaints 
referred to in the queries proposed,) they are adjudicated in the same way as are all 
questions which may arise between two private persons. The government bus no 
privileges of forum, and any citizen can summon, it l>efore the ordinary tribunals aud 
by the ordinary course of procedure, and can obtain against it in any case whatever an 
appr(»t»riate judgment. 

Before the administrative unification accomplished in Italy in 1866, there existed 
special tribunals for the decinion of legal coutmversies between the government and 
private persons, but since that time the law of the 20th of March, 1865, annex E, has 
Wn in full operation — a law which annuls all distinction of jurisdiction — and the 
spirit of which is that the government shall have no privilege over private individualn, 
Mid that, equally with private citizens, it is bound to respect the laws, and to be sub- 
ject to the same tribunals, when contested questions arise, which belong to the coui- 
P«itency of the ordinary magistrates. 

Having, then, in deference to the principles of civil progress and the solidarity of na- 
tions, so settled Italian legislation that the foreigner is admitted to enjoy in lUily the 
<^ivil rights belonging to the citizen, it follows as a consequence that the right above 
Aauit'd of snmintuiing the government l>efore the common tribunals mav be exercised* 
dually by the citizen and the foreigner, without diHrinction of modeof proc Mliire or lim- 
"at on of any sort. (See Civil C nlca id Code of Civil Pr«>oedure.) And, finally, claims 
^tty be presented to the legislative authority iu the form of a petition, aud wbk^w ViV\<d^ 
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4ire of a character to coine within the competency of the chambers, or as happens in the 
case where many private citizens are concerned, they may bo presented to the legisla- 
tive authority upon the motion of pari i amen t, or of the government itself, in order that 
the parliament may make provision for them by suitable legislation. 

Cases of this sort have occurred in relation to damage sustained from military opera- 
tions by the citizens of the Jate governments of the peninsula in the war for the inde- 
pendence and unity of Italy ; and for such damages a bill of relief, annex C, was intro- 
duced by the minister of linance on the 1st of April, 187L 

For further explanation of the various matters thus far treated of, we f^nbjoin the 
principal laws above cited, as well as the above-mentioned bill of relief of I'^l, and 
also the civil code of the kingdom of Italy and the national constitution of the 4th 
of March, 1848, annex F, G. 



CHAMBER OF DEPUTIES— KINGDOM OF ITALY. 

Ex tract fi'om the report of the eommitt^jc appointed to consider the hill presented by th^ miiiii- 
trr offinancvj April 1, 1871, in ret^iiion to claims for damages caused by acts of tear. 

The ancient law of war made it allowable to kill the enemy, and also his wife and 
children, on one^s own ground, on the ground of the enemy, on no man's ground, and 
■at sea. 

According to Cicero, victory rendered even sacred things profane. He wrote: "The 
graves of our enemies are not respected by ns." 

It was natural that all the property of an enemy, taken in war and enslaved, should be 
4iC(iuired by the conqueror or master. Immovable property fell to the conquering state, 
movable property to whomsoever got possession of it, either for himself, or to be divided 
with bis companions. 

Civilization has changed the law. As early as 1743, Montesquien laid down the doc- 
trine that the law of liations was founded on this principle: that the various nations 
ought to do each other the greatest possible good in peace and the last injury possible 
in war. War is not a relation between man and man, but between state and state; 
the individuals of two nations engaged in war, says Port-alls, are enemies by accident; 
they are not so as men, or even as citizens, but only as soldiers. 

To say nothing ofthe biblical record, or of the pagan law, of the inexorable enforcement 
of which by the Romans and the northern barbarians we have historical accounts, we 
have advanced, step by step, to the declaration ofthe principles of the congress of Paris of 
March 30, 1856, and to the instructions given to the armies in the lield daring the war 
of secession between the northern and southern sections of the United States. We are, 
-moreover, constantly advancing, not yet having reached the goal toward which civil- 
ization is conveying ns ; and we are at a greater distance therefrom in naval war&re 
than in that which is conducted by land. Nations armed for the extermination of other 
nations have been succeeded by permanent armies against permanent armies, and deso- 
lation is now confined to the field of battle. 

The Spaniard Ferdinand Vasquez, in his Celebrated Controversies, denies entirelj 
that there is any obligation on the part of the state to compensate a citizen for dam- 
ages suffered by him on account of war, ^* because the law of war permits soch thinji^s.'' 
War, however, being a social act, society should make good the losses caused by war, 
or, the war being ended, should grant indemnity for its damages by a just equalization 
of burdens. The nation, which makes war at its own risk and for its own advanta^. 
-cannot leave the arbitration of the damages suffered to blind chance, bat mast divide 
these damages among all, since all share the benefits. So says Ahrens, in his Philosophy 
of Law ; and so says Heflter, in his Law of the Nations of Modern Euroi>e. 

Vattel makes a distinction between damages of war occasioned by the state or the 
sovereign and those caused by the a<3ts of the enemy. Of the former he says : " Some 
are done deliberately and by way of precaution, as when a field, a house, or a garden 
belonging to a private citizen is taken for the purpose of constructing the bastion of a 
city there, or a work of fortification, or when harvests or store-houses are destroyed 
to prevent their falling into the hands of the enemy. The state should make good 
damages of this kind to the citizen, who is only under obligations to bear his share of 
them. Other damages are caused by inevitable necessity ; such are, for instance, those 
caused by artillery in a city which is retaken from the enamy. These are accidents 
and misfortunes of chance for the proprietors upon whom they fall. The sovereign 
should give them equitable consideration when the condition of his affairs will permit 
vhim to do so, bat there is no ground of action against the state for misfortunes of this 
nature, for losses which it has caused, not deliberately, but of necessity, by accident, in 
the exercise of its rights. 

** I say the same," continues Vattel, ^' of damages caused bv the enemy. All the sub- 
jects are exposed to them, and woe to those on whom they fall ! This risk may be run in 
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a coQimuDity uts regards prop* rty, since it is run in regard to life. If the state were t<> 
iademnify all those who suffer loss iu this way, the public treasury would be speedily 
exhansted. Each individual would then have to contribute of his substance iu a just 
proportion, which would be impracticable. Such indemnities, moreover, would open 
the door to a thonsand abuses and to a frightful amount of detail. Hence it is to be 
prpsumed that this was never contemplated by those who united for the purpose of 
living; in a community. 

•* It is, however," says Vattel, in conclusion, " the duty of the state and of the 
sovereigi), and therefore most equitable and most just, to relieve, so far as this may be 
posf'ible, those unfortunate persons who have been ruined by the devastations of war; 
as, for instance, to take care of a family whose head and support has perisheil in the 
i»erviceof the state. There are many debts which are considered sacred by au upright 
man, although they may furnish no ground for an action against him." 

Vattel does not lay down a doctrine different from that of Ahrensand Heffter ; he 
only desires to have damages caused by war made goo<1, with this difference : For dam- 
nges deliberately caused by the authorities for military operations of offense or defense, 
Vattel thinks that there is ground for a civil action, but ne denies the existence of any 
i^ncb ground for fortuitous damages, such as, for instance, those caused by a hostile 
invasion. For the latter damages he warmly recommends that indemnity should be 
granted, but he thinks it proper that the stat« of the public fiuauces should be to some 
extent consulted. 

The following decrees have become celebrated in history, namely, those promulgated 
in France by the national assembly, Angust 11, 1792, and by tQe convention of August 
14, 1793, and the Kith of messidor, of the year 2. The national assembly decreed as 
follows: *' Indemnities shall be granted to French citizens who, during the war, shall 
have lost their property, either iu whole or iu part, through the acts of foreign ene- 
mies."' But if payment was to be made to all persons who had been injured in property 
by the enemy, or in the defense of the territory, indemnity was decreed in each par- 
ticular case by the convention itself. Nor will we separate the bitter remembrance of 
the assignats from this generous record; iu their case the result of excessive payments 
was that noboily was paid, or that payments were made in a kind of money that was 
valueless. 

Count Cavonr, in his celebrated orations to the chamber of deputies, in relation to 
the treaty of Zurich, doriug the session of May 21, 1860, had regard to the distinction 
drawn by Vattel. 

The courts have enforced the same theory. Where there is deliberation and freedom 
«f design, there is responsibility for the damage done. Where injuries have been 
caused Tiy accident, over which the will had no control, the case was one which could 
not be foreseen, and there no responsibility exist-s. 

In If^-M and 1860 the court of appeals of Lucca and the court of cassation at Florence 
in the case of Santamccchi, in 1867 and 18(58 the tribunal and the court of appeals of 
Milan in the case of Antona Traversi, and in 1866 the court of appeals of Messina and 
the court of cassation of I*alermo in the case of Tripodo, raised that distinction of 
Vattel to a received maxim of jurisprudence among us. 

There has been no difUculty in its enforcement wlien the point in question has been 
the felling of trees or the destruction of buildings in the neighborhood of fortresses not 
vet attacked by the eueuiy, or the occupation of ground for temporary fortifications 
daring an armistice. 

A difficulty has arisen with regard to the requisitions ma<le by the enemy through 
the local authorities. As regards payment for requisitions made within the state by 
national troops, no one has ever doubted, and no one doubts. The royal orders of 
August 9, 1836, are in accord with the French law of April 26 and 29, 1792,' in admitting 
the principle of payment; the urgency of a case may authorize seizure, but not grant 
exemption from the payment of indemnity, even ex post facto. 

Count Cavour laid it down as a matter of law that the requisitions made by Austria 
in Lombardy constituted a real debt for Italy, but that the requisitions made on this 
t'de of the Ticino were not to be so considered. **In Lombardy, before the war, the 
Anstrian government was a regular government; on this side of theTiciuo, it was an 
enemy in arms.^ Such are his words. Deputy Cabella said in reply that the enemy, in 
occupied proviuces, exercises sovereignty dc factOj and has the right to live, and, con- 
sequently, if he makes requisitions iu order to feed his troops, he imposes a debt upon 
the state. 

It is true that requisitions were m;Kle instead of depredations, that they saved the 
country from rapine, and that they substituted rule and ordi^r for military license. 

Dalloz calls ai:t.ention to the law of September 23, 1814, which declared that the 
taxes, both dircdt and indirect, levied in 1813 and 1814, were to be appropriated to the 
payment of requisitions made by the armies; to the law of June 28, 1815, which 
anthorized the government to secure subsistence and military transportation for its 
armies by way of requisitions, for which payment was to be made; to the ordinance 
«f August 16, 1815, which, on the ground of urgent necessity, imposed a tax. oC 
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100,000,000, and divided it among the various departments in proportion to their 
resonrces, in order to diminish the burden of the requisitions, which weighed only 
upon the invaded departments ; to the ordinance of October 5, 1815 ; and to tne finance 
laws of April 28, 1816. Notwithstanding all this, it is found that an action was denied 
to persons who had suffered damage through requisitions made by the major for the 
l>enefit of hostile troops. 

BlUntJschli, speaking of the contributions which an army has a right to levy in ho;^ 
tile territory, endeavors to restrict them to those which are absohitt*ly indispensable 
for the subsistence and movement of the army. He thinks that a hostile army may 
demand war-contributions only within the limits established by usage or by the law» 
of the country. He thinks it wrong for an enemy, who has ordered a requisition, to 
confine itself to giving a receipt therefor, and to creating the impression that payment 
will be made by the local government, which, having received nothing, does nut desire 
to be held responsible; and, having observed that tliis subject is rarely mentioned \u 
treaties of peace, Bliintschli concludes that the rights of communities and individnals 
toward a hostile state are then very gravely compromised, and that all that remaius 
to them is to beg their government to aid them in the name of equity. 

Jurinprudence has expressed itself in this sense also among us. 

With regard to the requisitions made in 1859 by the Austrians in Lomelliua, throngli 
the syndics, there is a learned decision of the court of cassation of Milan, bearing dat« 
of July 18, 1>^64, and giveu in the case between the commune of Sannazzaro and Peter 
Maggi. The concluding portion thereof is as follows: ** The communal authorities 
who, during the foreign invasion, remained at their posts, and the citizifens who listene<i 
to their vuict*, and now patiently await an equitable provision, fulfilled a patnotic 
duty and deserved well of their country ; atul, certainly, there are 8aci*ed debt« for 
those who know their duty, although such debt« may not give ground for judicial 
action. Nor is it to be feared that the nation will forget what is rendered advisable 
by the superior interest^) of the future, and, above all, by charity toward numeron:* 
families who have been despoiled, and perhaps leduced to a condition of misery. It m 
only denied that judicial action, with principles, methods, and proceedings not adapted 
to the case, may be substituted where legislative arbitration alone is competent and 
practicable." 

Between persons who have suffered injnrv in war and the government there existi 
the relation of creditor and debtor where the damage has been caused by a delibenit« 
design of the authorities, whereas there is no ground for action if the damage is forta- 
itous, although in the latter case it may be granted. Damage caused by an enemy ii 
fortuitous; so likewise are requisitions made by an enemy, although made through th« 
local magistrates of the country. 

ThefoUoiving is the hill proposed by the min- Bill proposed by the committee. 

iatry : 

Ahticle L Military or war debts of a 

AuTiciJS I. Lauded property seized for public nature which, having been formed or 

military reasons by previous governments contracted according to former ordinances, 

without pavment of indemnity, during were left unsettled by the established 

the wars which prepared and completed governments of the former Italian states, 

our national regeneration, and in those in which were succeeded in 1859, 1860, ldH6, 

which, at the commencement of the pres- 18/0, by the government of the kingdon 

ent century, the provinces of the then of Italy, shall be paid by the governraeui 

Italian Kingdom were desolated, if still of the King in bonds bearing interest aS 

held by the Italian government, shall be the rate of five per cent, per annum, such 

restored by it in the condition in which it bonds to be received at their par value ex- 

now is, or it shall be duly appraised and cept the debts provided for in the follow- 

payment therefor shall be made to those ing article. 

who, fomishing projier legal evidence of Akt. II. Debts of like nature left by the 
their ownership of such property, shall provisional governments of 1848, and re- 
furnish evidence at the same time of the quisitiims for which due evidence can bt 
date and of the manner of the seizure, lurnished, which were ma<le either by the 
and also of the date of the claims for in- national troops in the wars of 1848 and 
demnity presented by them which shall 1849, or by Austria in the wars of 1859 and 
have remained unsatisfied. 1866 in Lombardy and in the Venetiaa 

AuT. II. From the obligation of 4,749,000 and Mautuan territory, shall be pHid in 

nominal florins delivered by the Austro- bonds bearing interest at the rate of three 

Hungarian government to the Italian gov- per cent, per annum, such bonds to be re- 

ernnient, in accordance with the t-erms of ceived at par. j 

article 2, of conventiim A, of January 6, Art. III. The government shall appoint 

1871, approve<l by law Match 23, 1871, suitjible commissions to investigat-e and 

number 137, (second series,) a quota of settle the claims provided for by the pres- 

6^^4,000 florins, also nominal, shall be de- eut law. 

ducted, to aid those citizens of the Lom- Persons having claims shall present tb* 
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tiarflo- Venetian provinces whose condition same, witb tlieir documentary evidence, to 
8 now moHt indigent, and who may not the said commission within six mouths 
lave been indemnilied for thereqnisitions from the date of the appointment of said 
ind other damages suffered by them in commission, which shall settle the same 
consequence of the wars mentioned in the within one year from their presentation, 
^orepoiug article, and who may be able to Art. TV. The present law shall not take 
fnmish proof of the damage, and to state effect in the case of those persons who may 
ihe date of their claims presented without be unwilling to abide by the provisions of 
fcvail. its finit and second articles. 

Art. III. A commission composed of dele- 
rates of the provinces of Lombardy and 
Tenetia, one for each province, to be ap- 
pointed by the provisional council, shall 
lave charge of the distribution of the sum, 
IS above provided for. 

The commission shall be presided over 
>y the prefect of the city of Verona, and 
•ball sit there, and it may appoint one of 
Ui members to execute its orders. 

Opinion of the Italian council of state in relation to icar-damagcs. 

The section of finance, in its session of May 27, 18()7, has considered : • 

Tbat, in accordance with the jurisprudence already adopted by the former council of 
itate of Turin and enforced in various cases also by the kingdom of Italy, war-damages 
vhich are cansed by a direct act of war, and which therefore assume the character of 
in accidental act performed in obedience to immediate necessity, cannot be considered 
IS giving a lawful title to claims for indemnitj'. This view has bt?en accepted by the 
najority of writers on public law, and is founded upon the principle of vis major and of 
nability to do otherwise on the part of the state, which has caused the damage only of 
lecesaitj^ and in the ])erfonnance of its dutj" of self-defense, and therefore with a view 
>f l>enetiting rather than of injuring. 

The juridical principle of ns majorj which exempts the state from all responsibility, 
Iocs not interfere with the propriety of indemnities being grant^jd by the state to those 
*'ho have suifered injury. This may be done from motives of equity and of political 
'Xpediency, but the two questions should not be confounded, and the idea is not to be 
rntertained that, where citizens are obliged to risk their lives in defense of their couu- 
ry, proprietors who, for the benefit of the same defense, may have suffered material 
lamages, can consider themselves as real creditors of the state and have ground to 
mng an action for inderauitv. 

The principle referred to brings with it its own limitation — the damage done delib- 
•rately by the state, not under the immediate pressure of attack and at the moniont of 
he meeting of belligerent forces, when it may be said that there is no choice either of 
ime or place, since the determination of the place and time is a necessary consequence 
•f the movements of the enemy. All prei>arations which precede the war, and which 
ire ordered at a distance from the real field of action and only by way of providing for 
he contingencies of war, have not in themselves that character of unavoidable neces- 
ity which justifies the exclusion of persons who have sufiere<l damage from all com- 
>ensation. Therefore, the injuries done by troops on the march, before the actual com- 
nencemeut of the war, the demolition of buildings and the felling of trees around 
ortresses not attacked by the enemy, the occupation of grounds and the erection of 
emporary fortifications during an armistice, and similar acts, cannot be considered as 
consequences of real acts of y^av ; it will therefore be proper in these cases to proceed 
uore cautiously and not to refuse otlers looking to an equitable arrangement. 

It is true that in some cases works of fortification and seizures made not under the 
irgeucy of attack by the enemy may, in view of the rapidity and the complication of 
itrategical oiierations, assume a character of urgency and of inevitable necessity, but 
I sure decision as to the nature of these acts can only be reached by an examination of 
',acb individual case, and the council of st^te does not deem it possible to lay down an 
mmutable juridical rule which would be of value in all contingencies of this kind. 
Therefore the fundamental principle has been kept in view which authorizes, nay, 
obliges, the state to refuse indemnities for real damages of actual war, this principle 
Kjing one which contains in itself the reasons for the exceptions. 

The ministry, in all cases in which the presence and the urgency of the act of war is 
lot evident, which act leaves room neither for choice nor freedom nor responsibility, 
ind which is to be considered in all respects as similar acts and disasters caused by 
latnre, will be at liberty previously to collect such demands as may be of service in 
estimating the amount of the damage done ; it may examine the intentions of the par- 
ies claiming indemnity ; it may consider the uncertainty of the questions of law and 
if fact, and before coming to an arrangement it will find it prudent to cow^\\\.\>\\;i&\^^iOk 

H. Rep. 134 9 
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advisers or the council of state, which, examiuinjoc the act in all its bearings, wiU be 
able to estimate the probabilities of a settlement or of a juridical condemuation, aud 
to sui^j^est in consequence the most convenient terms of an arrangement. 

It IS here proper to consider the method of estimating the damage«i. The ministry 
has already wisely provided that, wherever it may be possible, the officers of the enjji- 
Deer corps are to make a previous examination. The possibility of examining the 
conditions of the soil or of the buildings previously to their transformation by military 
operations, and to form an exact estimate of the nature of the works and the altera- 
tions made for military purposes, is in itself an indication that that urgency and that 
iustantaneity which transforms an unwarlike act into a ca^ieof via major were wanting. 

At the same time, these official verifications furnish the means of freeing the State 
from the annoyances of exaggerated demands aud lictitious claims. 

There is, moreover, another consideration. Injuries done in the excit'ement of war, 
or by temporary works constructed in ha^te, are almost always of more immediate 
importance in appearance than in reality, and in all respects similar to the injoriee 
done by a chance disaster, which only deprives the propiietor, in the majority of cases, 
of the iemporarj' use of his property. 

Very different are the damages done in pursuance of a premeditated design, as, for 
example, those which result from the erection of permanent fortifications, which neces- 
sarily attract acts of war, and subject the surrounding territory to a kind of perpetaal 
servitude. It is true that the law with regard to military service has, in part-, made 
provision for this, but it is no less true that, when the general provisions of war or the 
special provisions of strategy impose upon land-owners whose property is near, mili- 
tary saCfrifices which are not imposed by the ordinary service, it is proper to pay 
greater regard to their claims, their situatiou biung worse than that of the other pro- 
prietors of the state. For this reason the council of state of Turin was of the opinion 
that the claims of persons who hadsufifered injury in consequence of the felling of the 
trees around the fortresses of Casale aud Alessandria might be considered, aud, on this 
ground, the claims of property-owners, whose property was injured last year in the 
neighborhood of the fortress of Piacenza, might also be considered. 

As to damages done by national troops on the march, these should certainly' not be 
considered as war-damages, and therefore compensation therefor should not be made 
by those bodies aud those commanders who, by not observing rigorous discipline, 
injured the lauds or the habitations of the citizens. But oa this point the council of 
state will speak more decidedly when all the facts shall have been laid before it, be- 
cause, if the marches referred to took place when war was imminent, and nnder the 
urgency of extraordinary orders, especially in regard to the time of arriving and the 
direction to be taken, which orders were reasonably to be presumed to have bcjen given 
in consequence of the attitude of the hostile forces, it might be said that there were 
not lacking some elements of via major and of necessity, which might diminish the 
responsibility of those who caused the damages. 

SAPPA, 
President of the Seaaion. 
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No. 800. 

Lego e per Vinaliiuzione della Corte dei conti del Regno d'ltaUay 14 agoaio 186i. 

VITTORIO EMANUELE II, 

PER GRAZIA DI DIO E PER VOLONtA DELLA NAZTONE RE d'iTALL\, 

II Seuato e la Camera dei Deputati hanno approvato ; 
Noi abbiamo sauzionato e proniulghiamo quauto segue: 

TITOLO I. 

DELL'INSTITUZIONE E COMPOSIZIONE della corte DEI CONTL 

Art. 1. iC instituita la Corte dei conti del Regno d'ltalia. 

Akt. 2. La Corte ha sede nella cittji cnpitale del Kogno ; ^ divisa in treSozionie 
coniposta di : Un Presidente, Due President! di Sezione, Dodici Consiglieri, Un Procu- 
ratore generale, Un Segretario generale, Venti Ragionieri. II Procuratore generalerap- 
presenta presso la Corte il Pubblico Ministero. 

Art. 3. II Presidente della Corte, i Presidcnti di Sezione e i Consiglieri sono nonii- 
nati per Decreto Reale, proposto dal Miuistro delle Fiuanzedopo deli berazioue del 
Consiglio dei Miuistri. 
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RT. 4. I President! e Consiglieri della Corte non potranno essere revocati, nh col- 
,tl d'afficio in riposo, u^ allontanati in qualsiasi altro modo, se noD per Decreto 
le, col parere coDtbrme di una Commissione composta del Presideoti e Vice-PresU 
ti del Senato e della Camera dei Depntati. 

A Commissione h presieduta dal Presidente del SenatO| e conserva il sao ufficio 
' intervallo delle session! e delle legislature. 

parere della Commissione potr^ essere provocato dal Presidente della Corte o dal 
erno. 

RT. 5. Le nomine, promozioni e rimozioni degli Impiegati della Corte e do'suoi 
ci di riscontro e di revisione sono fatte con Decreto Roale, a relazione del Miuistro 
e FinanzOf snlla proposta della Corte a Sezioni riunite. 

RT. 6. I Fanzionari iudicati neirarticolo 2 hanno gli stipendi determinati nella 
el la annessa alia presente Legge. 

er gli altri Impiegati della Corte sono applicate le uorme stabilite per TAmminis- 
ioDe centrale. 

RT. 7. La Corte delibera in via ordinaria per Sezioni separate, 
elibera a Sezioni rinnite nei casi determinati dalla Legge e dai Regolamonti e 
ado il Presidente lo reputa opportano. 

RT. 8. Per le deliberazioni di ciascuua Sezione h necessario il nuniero dispari di 
inti non minore di cinque. 

dr le deliberazioni della Corte in Sezioni riunite h necessario il numero dispari di 
knti non minore di nove. 

A Corte e le Sezioni deliberauo a maggioritii assoluta di voti. 

RT. 9. I Ragionierl hanno voto deliberativo uegli atf'ari sol tan to dei qnali sono 
tori. 

ossono essere cbiamati dal Presidente a supplire ai Consiglieri cbe sieno assent! od 
editi, in questo caso hanno pure voto deliberativo. 

ijuraero dei Ragiouieri nun sarili maggiore di due nelle singole Sezioni, n^ di tre 
e Sezioni riunite. 

TITOLO II. 

DELLE ATTRIBUZIONI DELLA CORTE DEI CONTI. 

RT. 10. La Corte, in conform itii della Legge e dei Regolamenti : 

1 il riscontro delle spese dello Stato; 

eglia alia riscossione delle pubbliche entrate ; 

sglia perche la gestione degli Agent! dello Stato in denaro o in materia sia assicnrata 

canzione o col siudacato di speciali Revisor! ; 

ccerta e confronta i conti dei Minister! col couto generale deirAmministrazione 

) Fiuanze prima che sieno preseutati alle Camere. 

iadica dei conti che debbono rendere tutti coloro che hanno manneggio di denaro 

altri valori dello Stato e di altre pubbliche Amininistrazioui designate dalle Leggi. 

RT. 11. La Corte liquida le pension! competent! per Legge a carico dello Stato, e in 

• di richiamo ne giudica dehnitivamente in Sezioni riunite colle forme prescritte 

la sua giurisdizione contenziosa. 

RT. 12. Oltre le attribuzioni couferite dalla presente Legge, la Corte dei conti 

cita tutte quelle altre che le sono couferite da Leggi speciali. 

RT. 13. Tutti i Decreti Reali, qnalnuque sia il Miuistero da cui emanano e qualnnque 

ia Tobbietto, sono presentati alia Corte perch^ vi si appouga il viatOj e ue sia fatta 

strazione. 

RT. 14. Ove la Corte riconosca contrario alle Leggi od a! Regolamenti alcuno degli 

decreti che le vengono presentati, ricu8eri\ il suo vi8to con doliberazioue motivata. 
leliberazione sar^ trasmessa dal Presidente al Ministro cui spetta, e, quando questo 
ista, sarkpresa in esame dal Consiglio dei Miuistri. 

» esso risolveri che I'atto o decreto debba aver corso, la Corte sskvb, chiamata a de- 
rare, e qualora la medesima non riconosca cessata la cagioue del ritiuto, ue ordi- 

1 la registrazione e vi apporrii il visU) con riserva. 

RT. 15. La risponRabilitii dei Ministri non vieue mai meuo in qualsiasi caso per ef- 

) della registrazione e del visto della Corte. 

RT. 16. La Corte ha diritto di chiedere a! Ministri, alle Amministrazionl ed a^li 

at! che da esse dipeudono, le iuformazion! e i documenti che si riferincono alle ris- 

ioni e alle spese, e tutte le notizie e 1 documenti uecessar! aU'esercizio delle sue 

i buz ion i. 

RT. 17. La Corte prende nota e d^ avviso ai Ministri di tutte le infrazioni alle 

gi ed ai Regolamenti deirAmuiinistrazione dello Stato che le occorre di lilevare 

compiere le sue inconibenze. 

RT. 18. La Corte in gennaio di ogui anno communica agli Uffici di Presldenza del 

ito e della Camera dei Deputati I'eienco delle ivgistrazioui eseguite c»Mf ritrcrra, 

mipagnato dalle deliberazioni relative. 
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Capitoix) I. 
Del rUcontro delU sjpese. 

Art. 19. Sono presentati alia Corte dei coDti, perch^ vi apponga il visto e li faccia 
trascrivere Dei 8Uoi registri, tutti i Decreti coi quali si approvano coutratti o si aatoriz- 
zano spese, qualniique ne sia la forma e la natnra^ e tutti gli atti di nomina, promo- 
zione o trasferimento d'impiegati, e quelli coi quali si danno titipendi, pensioui od altri 
asseguameuti a carico dello Stato. 

SoDO eccettuati i decreti e gli atti coi quali si coucedono indeunit^, o retribnzioni 
per uDa sola volta, non eccedenti le lire 2,000. 

Art. 20. I mandati e gli ordini di pagameuto debbono coi documenti giustificativi 
essere sottoposti alia registrazione e al visto debbauo precedere il pagameuto e i casi 
nei quali possano a qnello succedere. 

Determina il raodo col quale la Corte fa il riscontro dellc spese direttamente, o per 
mezzo di Uffici da essa dipeudenti o da suoi Dulegati. 

Art. 21. La Corte vigila perch6 le spese nou superino le somme stanziate nel bilan- 
cio e queste si applichino alle spese prescritte, perch^ uon si faccia trasporto di soiunie 
non cousentito per Legge e percb(^ la liquidazione e il pagameuto delle spese sieno con- 
formi alle Leggi e ai Kegolameuti. 

Capitolo II. 
Delia vigilanza sulla riscoasione delle entraie e sui valori in denaro o in materie. 

Art. 22. I Miuistri trasmettono alia Corte, dopo verificati dalle AmmiDistrazioni, i 
prospetti delle riscossioui e dei pagameuti clie si fanno dagli Agenti del Governo nel 
corso deU'esercizio. 

Art. 23. Si trasmettono ancora alia Corte i conti delle Casse delle Stato colla indi- 
cazione dei valori e del modo col quale sono rappreseutati. 

Art. 24. Sono trasmesse alia Corte le rclazioni degl'Ispettori o di altri Ufficiali inca- 
ricati del sindaeato, e quelle coUe quali ciascuna Ammiuistrazione, nel rendere il conto 
annuale delle sue entrate, ne giustifica il risultamento. 

Art. 25. Eguali trasmissioni debbono farsi alia Corte relativamente alle entrante 
ed nscite, alle situazioni ed alle ispezioni dei magazzini ed alia gestione degli Agenti 
del Governo cbe bauno il maneggio di materie o valori dello Stato. 

Capitolo III. 
Delia vigilanza della Carte in ardine alle cauzioni. 

Art. 26. Per 1 Vsercizio della vigilanza coramessa alia Corte debbono le varie Ammi- 
nistrazioni trasmetterle I'elenco delle cauzioni dovnte dagli Agenti dello Stato, come 
pure Teleuco degli Ufficiali siudacatori cbe debbono invigilare gli altri non teuuti a 
dare cauzione. 

Art. 27. Gli atti coi quali si approvano le cauzioni sono sottoposti al visto deUa 
Corte. 

£ parimente necessario il insto della Corte per gli atti di r;duzione,'trasporto o cancel- 
lazioue delle cauzioni stCvSso. 

Capitolo IV. 

DelVesame dei conti dei Ministri. 

Art. 28. II conto cbe ciascun Ministro deve rendere al termine di ogni escrcizio e il 
conto generale dell'Ammiuistrazione delle Finanze, prima cbe siano presentati all'ap- 
provazione delle Camere, sono dal Ministro di Finanza trasmessi alia Corte dei conti. 

Art. 29. La Corte vcrifica il conto di clascun Ministro e quello dell^Amministrazione 
generale delle Finanze, e ne confronta i risultamenti tanto per le entrate, quanto per 
le spese, ponendoli a riscontro colle Leggi del biiancio. 

Verifica se i risultamenti speciali e geuerali dei conti corrispondono a quelli dei conti 
particolari di ciascuna Amministrazioue e di ogni Agente incaricato dello riscofisioni e 
dei pagamenti. 

Verifica ancora, quando lo repnta necessario, i vari articoli e le partite dei conti, e 
domanda i documenti dei quali ba bisogno. 

Art. 30. La Corte trasmette al Ministro delle Finanze i conti colla sua deliberazione. 

Art. 31. Sar^ unita alia deliberazione suddetta, e con essa presentata al parlamento* 
a corredo del progetto di legge per I'assesto definitivo del Biiancio, una relazione deUa 
Corte, colla quale deve esporre : 

Le ragioni per le quali na apposto con riservo il sno visto a mandati o ad altri atti 
o decreti ; 

Le sue osservazioni intorno al modo col quale le varie Amministrazioni si sono oon- 
formate alle discipline d'ordine amministrativo o finanziario ; 

Le Variazioni o le riforme cbe crede opportune pel perfezionamento delle Leggi edei 
Itegolamenti sull'Amministrazione e sui conti del pubblico denaro. 



ALIEN CLAIMS. 133 

Art. 32. La verificazione e I'accertaraento dei conti dei nunistri e del cont^ deH'Am- 
liDistrazione generale delle tiuanze e la deliberazioDe per TasResto detinitivo del bi- 
iDcio, come pure la relazione di cui airarticolo precedeute, souo fatte dalla Corte a 
jzioui riuuite. 

CAPITOLO V. 

Del yiudizio sui conti. 

Art. 33. La Corte dei conti giadica con ginrisdizione contenziosa dei conti dei Teso- 
ieri, dei Ricevitori, dei Cassieri e dcgli Agent i incaricati di ri^aotere, di pagare, di 
[>D8ervare e di maneggiare donaro pubblico, o di tenere in oustoaia valori e materie di 
ropriet^ dello Stato. 

Gindica pure dei conti dei Tesoriori ed Agenti di altre pubbliche Ammiuistrazione, 
er quanto le spetti, a termini di Leggi speciali. 

Art. 34. La Corte giudica in prima e^l ultima istanza dei conti dei Tesorieri, dei Ri- 
Bvitori, dei Cassieri edegli altri Agenti deirAmministrazione dello Stato. 

Pronuuzia in seconda istanza sopra gli appelli dalle decision! dei Cousigli di Prefet- 
ira intorno ai giudizi dei conti di ioro competenza. 

Art. 35. La presentazione del conto costituisce I'Agente dell' Am minis trazione in giu- 
izio. 

II gindizio pni^ essere iuiziato dietro istanza del pubblico ministero, per decreto della 
ort« da notificarsi all'ageute deirAmministrazione, con la fissazione di uu termine a 
resentare il conto nei casi : 

a) Di cessazione degli Agenti dell'Amministrazione dal Ioro ufficio ; 

b) Di deficienze accertate daU'Ammlnistrazione ; 

c) Di ritardo a presentare i conti nei termini stabiliti per Legge o per Regolamento. 
Art. 36. Spirato il termine stabilito dalla Corte, qnesta, citato PAgente dell'Ammi- 

istrazione, ad istanza del pnbblico ministero, potn\ condannarlo, a ra^ione della mora, 
d ana pena pecuniaria non maggiore della metil degli stipendi, degli aggi e delle in- 
enuit^ al medesimo dovute, e quando esso non goda di stipendi, di aggi e di indem- 
it4 potr^ condannarlo al pagamento di nna somma non maggiore di L. 2,000. Potrd. 
ur anche, secoudo la gravity dei casi, proporne al ministro da cui dipende la sospen- 
ione ed anche la destitnzione. 

Queste disposizioni sMntenderanno applicabili senza pregiudizio dei provvedimeuti 
'ordine, di vigilanza e di cautela, i quali competano ai Capi delle rispettive Amminis- 
razioni. 

Nei caso che TAgente persista nella sua renit^nza a dare il conto, qnesto, per Decreto 
ella Corte. ad istanza del Pubblico Ministero, sar^ fatto compilare a spese delPAgente. 

Art. 37. Le osservazioni della Corte intorno al conto saranno notificate alPAgente al 
omicilio reale o nei luogo della sua residenza, in conformiti^ delle Leggi civili vigenti, 
er mezzo del Capo delPAmministrazione da cui dipende. 

Egli put) presentare le sue giustificazioni nei modo e nei termini stabiliti nei Rego- 
unento di procedura dei giudizi della Corte. 

Art. 38. Se nell'esame del conto la Corte osservi che siano ad alcuno imputabili atti 
i concnssione, di frode, o di falsificazione, ni referir^ col mezzo del Procuratore gene- 
tile al Ministro di Grazia e Ginstizia ed a quello da cui dipende TAmmiuistrazioue o 
Agente, affincb^ si proceda, secondo le Leggi, per la punizione del reo. 

Art. 39. I giudizi sui conti sono pubblici. Sar^ sempre sentito il Pubblico Ministero. 

Art. 40. Quando la Corte riconosca che i conti furono saldati, o si bilanciano in 
^vore dell'Agente deirAmministrazione, pronuncia il discarico del medesimo e la 11- 
erazione, ove occorra, della cauzione e la cancellacione delle ipoteche. Nei caso op- 
osto, liquida il debito dell'Agente, e pronunzia, ove occorra, la condanna al paga- 
lento. 

Art. 41. L'Agente pn5 opporsi alle decisioni della Corte nei termine di trenta giorni 
alia notiticazione in persona o al suo domicilio per mezzo dell'Amministrazione aa cui 
ipende. 

Non si ammettono opposizioni allorch^ la condanna riguardi partite del conto, alle 
nail si riferiscono le osservazioni notificate all'Agente nei modo indicato all'articolo 37. 

II gindizio snlle opposition! non sospender^ I'esecuzione della decisione, eccetto i 
asi nei quali la sospensione sia ordinata dalla Corte, sentito 11 Pubblico Ministero, 
rima di passare al giudizio del merito. 

Art. 42. Le decisioni della Corte potranno essere impugnate soltanto col rimedi stra- 
rdinari : 

a) Del ricorso per annullamento ; 

h) Del ricorso per rivocazione. 

Essi si possono esperimentare tanto dall'Agente, quanto dal Pubblico Ministero. 

In nessan caso sospendono I'esecuzione delle decisioni impugnate. 

Art. 43. II ricorso per annullamento ^ ammesso soltanto per motivo di eccesso di po- 
ere, o d'incompetenza per ragione di materia. 

Esso si presenta al Consiglio di Stato nei termine di tre mesi dalla notiticazione della 
ecisione, con le forme stabilite dalla Legge e dai Regolamenti sui Consl^Uo d\ ^X^'SkXA. 
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La decisione del Consiglio &B.Th presa in SezioDi riunito e sar^ dal suo Presidente 
partecipata alia Corte. 

Se la decisione della Corte h annnllata, questa si uniforma alle massinie di diritto 
Btabilite dal Consiglio. 

Art. 44. L'Agente ha diritto di ricorrere alia Corte per revocazione nel terraine di 
tre anni quando : 

a) Yi sia stato errore di fatto o di calcolo ; 

h) Per Fesauie di altri conti o per altro modo si sia riconosciata omissione o doppio 
impiego ; 

c) Si siano rinvenut|i nuovi docnmenti dopo pronunciata la decisione ; 

d) II giudizio sia stato pronunziato sopra documenti falsi. 

II giudizio di rivocazione sar^ sempre precedato da deliberazione della Corte sal- 
Tammissione del ricorso, sentito il Pubblico Minist«ro. 

Ne^li nltimi tre casi, scorsi tre anni, il ricorso in rivocazione dovr^ preseutarsi nel 
termine di giomi 30 dal riconoscimento della omissioneo doppio impiego, dalla scoperta 
di Duovi documenti, o dalla notizia veuuta al ricorrente della dichiarazione di falsitii 
dei documenti, salvi tuttavia gli effetti della prescrizione trentennaria. 

Art. 45. Nel caso e nel termine indicati nelParticolo precedente, la rivocazione potr^ 
anche aver luogo d'ufficio, o sulla istanza del Pubblico Ministero, in contraddittorio 
deirAgente contabile. 

Art. 46. La rivocazione della decisione non ba effetto che per la parte del couto 
dicbiarata erronea e per le conseguenti rettificazioni. 

Art. 47. Le decisioni della Corte saranno trasmesse a cnra del Pubblico Ministero, 
per la loro esecuzione, al Ministro dal quale dipende I'Agente. 

Art. 48. Per Pesecuzione delle decisioni della Corte saranno applicabili le norme di 
competenza, i mezzi e le forme stabilite dalla Legge per la riscossione dei tribati diretti. 

Spetteril tuttavia alia Corte 11 giudizio snlle quesiioni di iuterpretazione delle sae 
decisioni. 

TITOLO III. 

DISPOSIZIONI GENERALI E TRANSITORIE. 

Art. 49. Con Regio Decreto a proposizione del Ministro delle Finanze, sentita la 
Corte dei conti, saranno stabilite : 

a) Le forme del procedimento nei gindizi della Corte ; 

h) Le norme da seguirsi per la verificazioue e per I'accertamento dei conti del- 
TAmministrazione. 

Art. 50. La Corte dei conti a Sezioni riunite determiner^ con RegoTaroento provvi- 
sorio le forme, con le quali essa deve procedere nell'esercizio delle sue attribuzioni non 
contenziose fino all'emanazione di una Legge sulla materia. 

II Presidente della Corte provveder^ con Regolamento alia disciplina ed al servizio 
interno degli Ufiici e della Segretaria della Corte, agli Uscieri, alle spese d'ufficio e a 
quanto altro sard* necessario per Tesecuzione della presente Legge. 

Art. 51. Le Corti dei conti, attualmente sedenti in Torino, in Firenze, in Napoli edin 
Palermo sono abolite. Nulla h innovato iu riguardo alle Sezioni del Conteuzioso am- 
ministrativo in Napoli ed in Palermo, finebt^ non sia proveduto con Legge generale 
sulla materia. 

Art. 52. Commission! temporanee nominate con Decreti Regi, a proposizione del 
Ministro delle Finanze, coudnrranno a termine in Torino, in Firenze, in Napoli ed in 
Palermo la revisione dei conti cbe riguardano gli anni 1861 e i precedents 

S&vii uello stesso modo provveduto alia liquidazione e revisione dei conti arretrati 
cbe si riferiscono agli eserci/i anteriori a quello del 1860, i quali erano di competenza 
della Camera dei conti sedento in Parma. 

Le deliberazioni delle suddette Commission! saranno depositat« negli Archivi della 
Corte dei conti. 

La trattazione degli afiari in corso presso la Corte dei conti di Torino bilra, senza in- 
terrnzione e senza che occorrano nuovi atti, ripresa e continuata dalla Corte dei conti 
del Regno, coUe forme stabilite dalla presente Legge. 

Art. 5,3. Finch^ non sia pubblicata una Legge generale sulle pensioni, la Corte dei 
conti si atterr^ per le medesime alle norme tuttora vigouti per le diverse Provincie del 
Regno. 

Art. 54. La presente Legge andr^ in vigore venti giomi dopo la sua promulgaziooe. 

Ordiniamo cbe la presente, munita del sigillo dello Stato, sia inserta nella raccolts 
nfficiale delle Leggi e dei Decreti del Regno dltalia, mandando a cbiuuque spetti di 
osservarla e di farla osservare come Legge dello Stato. 

Dato a Torino addi 14 Agosto 1802. 

VITTORIO EMANUELE. 

[Luogo del sigillo.] 

F. // GuardasigilUf 

R. COXFORTI. 

QUINTINO SELLA. 
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Tahella degli atipendi. 

Presidente Z. 15,000 

Presidenti di Sezione 12,000 

Consiglieri e Procuratore geuerale 9,000 

Segretario geDerale 8. 000 

!>««.;-.«;«..; S <i» 1* classe 6,000 

Ragionieri J ^i 2- classe 5;000 

Visto d^ordine di S. M. 
// Minisiro deUe Finanze, 

QUINTINO SELLA. 



No. 99. 

Sessione 1871-72, Skcoxda della XI Legislatura.— Camera dei Deputati. 

Progetto di Ugge preseiitato dal Minisiro delle finanze (Sella) nella iornata del 1° aprile 1871 

riprodoUo nella tornaia del 17 aprile 1872. 

INDENNITA per DANNI DI GUERRA.i 

SiGNORi! — Risollovata in una discussione recente la qnestione dei danni di guerra, io 
prometteva di presentare su qiiesta materia nn progetto di legge, ohe fosse quale 
sarebbe risnitato piu convenieut'e dagli studi fatti dall'amministrazione. A tale pro- 
messa io confesso di non saper soddisfare in modo raigliore, che portando nnovamente 
innanzi a vol il progetto di legge gid. presentato nella tornata del I*' aprile 1871. 

La qnistione pare a me molto ardua e molto grave per le sne conseguenze finanziarie. 
Io vi indico nna solnzione la quale mentre da nn lato soddisfa talane domande per 
ogni rispetto incontestabili, e d& modo di sopperire ai piti stringent! bisogni di chi per 
danni patiti nelle guerre cbe prepararono e compirono il nazionale risorgimento, 
dall'altro circoscrive ronere della fianza entro limiti cbe non possaao comprometterne 
Fandamento. Resta ora al Parlamento alia cui sagacia ninno degli aspetti del gravis- 
simo problema da risolversi sfuggir^, il vedere quale deliberazione sia a prenderni. 

PROGETTO DI LEGGE. 

Art. 1. I fondi per ragioni militari dai precedent! Goverui espropriati, senza paga- 
mento d'indennit^, nelle guerre che prepararono e compierono il nostro naziouale 
risorgimentOy come in quelle oude furono funestate nelTentrare del secolo ie provincie 
del primo regno italico, quando sieno tenuti tuttora dal Governo italiano, saranno da 
esse restituiti nello stato in cui si trovano attualmeute, o ne 8an\ pagato il prezzo di 
stima a coloro cbe, giustificando nei modi legali la propriety del foudo, diniostreranno 
insieine il tempo ed il modo delFespropriaziouei e la data della domanda o delle 
domande d'indenuitil rimaste insoddisfatte. 

Art. 2. Dalla obbligazione di 4,749,000 fiorini nominali, rimessa dal Governo austro- 
ungarico al Governo italiano ai termini dell'articolo 2 della convenzioue A del 6 gen- 
naio 1871 approvata con legge del 23 marzo anno medesimo, numero 137 (serie seconda), 
sa?^ prelevata una quota parte di fiorini 634,000 del pari nominali, per sovveuire ai 
cittadiui delle provincie lombardo-venete di piii ristretta condizione di fortuna, cbe 
non fossero stati indennizzati delle requisizioni ed altri danni per essi sofferti a causa 
delle guerre menzionate nell'articola precedente, e che fossero d^iltronde in grado di 
fomire la prova del danno e iudicare la data dei reclami presentati senza risultato. 

Art. 3. Del reparto della somma come sopra stabilita ^ incaricata una Commissione 
composta di delegati delle provincie della Lombardia e della Venezia, uno per ciasche- 
dana provincia, nominato dal rispettivo Consiglio proviucialo. 

La Commissione sar^ presieduta dal prefetto della citt:\ di Verona, dove avn\ la sua 
sede; e potrii fra i suoi componeuti, nominare uu Cuiuitato per la esocuzioue delle 
sne deliberazioni. 



No. 90. 

Sessione 1870-71, prima della XI Legislatura. — Camera dei Deputati. 

Progetto di Legge presentato dal Miniatro delle Finanze (Sella) nella tornata del 1° aprile 1871. 

INDENNITA PER DAN^I DI GUERRA. 

SiGNORi!— Leconvenzioni fiuanziarie,conclu8ecollMmpero austro-nngarico in esecu- 
zione del trattato di pace del 3 ottobre 1)^66, richiamavano I'attenzione vostra alParduo 

•Vedi Sesaione 1870-71, Stampati n^ 90. 
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probloraa : so debba, o possa lo Stato, assnmere Tonere gravissiino di restaiirare ai cit- 
tadini, agli cnti inorali, ai comuni e alio provlucio, che lo Stato conipoDgono, i danni 
per essi sofferti nelio varie vicoude militari e politicbe cho travagliarouo il paese Dotitro, 
prima cb'egii pote^iso, per tale preparazione di calamity e di sacrifizi, coDquistare le pre- 
Horiti sue coDdizioni di UQit]\ e d'iudipendenza. 

II problenia medesimo, ae non uell'attuale iiitegritt^ sua, pure parzialraente, ora poi 
qnesta, ora per qiiolla provincia, ed ora per una, ora per altra specie di danni, gii pin 
volte fu posto, e piii volte fu argoinento di discussione nel Parlainento sabalpiuo e uel 
nostro ; so nou cbe luai ad altro fu possibile di prevenire, clie a soccorero alcuna volta, 
a titolo di u inanity e di equitji, quelli cbe piti avovano sofferto e che piii erano biso- 
gnosi di ainto ; e a dimostrare sempre come al desiderio vivissimo, manifestato dal (io- 
verno e dal Parlauiento, di risarcire a tutti ogni danno, fosse impari la potenza di farlo. 

Qnesto cbe fu il risultameuto costante doUe prove anteriori, due cose apertamente di- 
mostra ; la prima cbe per la massima parte, e quasi per la totalitii di quel danni, dod 
avevano i danneggiati dirltto civilmento esperibile verso lo Stato per ott-euerne il 
risarcimento ; la seconda cbe siamo in tale materia, nella quale i rapporti che interce- 
dono fra i danneggiati e il Governo, invece di essore privati rapporti da creditori a 
debitore, sono rapporti di indole pubblica da Governo a governati ; rapporti cbe tro- 
vano la norma loro nei cauoui di giustizia distributiva, come nolle ragioui di couvenieuza 
politica. 

I quali due caratteri audio \nh manifest! appariscono per la estensione che acquista 
oggi il problema. Quando cioe gli obbligbi dello Stato debbono considerarsi rispetto 
a tutte iudistintamonte le proviuciedel regno ; e non soltanto pei danni cagiouati dalle 
guerre del 1859 e 1806, ma ancbe per quelli cbe furono conseguenza della guerra e delle 
politicbe vicende del 1848 e 1849 ; e per quelli piii remoti ancora cbe le guerre del primo 
impero arrocarouo alio provincie della Lombardia e della Venezia, e pel quali in ordine 
al trattato del 25 aprile 1818, furono dalla Francia pagati all'Austria 25 milioni di 
franchi. 

£ quando inoltre i medesimi obbligbi dello Stato debbono considerarsi anche dal 
puuto di vista della successioue del Governo italiano alTaustriaco, per cni convien de- 
tinire da quale specie di vincolo obbiigatorio iK)8sa il Goveruo italiano esaere tenuto ; 
sia a pagare quelle indonnitili che Paustriaco non pagava, comnnque avesse ricevuto an 
componso, dalla Francia per le guerre del primo impero, e dalla Sardegna per quelle 
del 1848 e 1849 ; sia a risarcire ad un tempo, per le guerre del 1859 e 18^)6 ; i danni di- 
rettamente inferiti dalle milizie proprie, come quelli inferiti dalle milizie del nemico 
che combatteva, ed al quale ^ dipoi succeduto. 

II complessivo ammontare di qiiei danni, per le indagini che sin qui ^ stato poMibile 
di fare, ma che non potrebbero con assoluta oortezza dichiararsi esaurite, importerebbe 
nna somma superiore a 114 milioni di lire ; e so non tutti, una buona parte per6 aarebbero 
danni accertati e liquidati per opera di Commission! create in tempi diversi, le quali, 
per essere sopraffatte dal numeroognoracrescente di reclami e di domaude, cni parvero 
sempre inferiori le condizioni tinauziarie dello Stato, dovettero cessare prima di avere 
condotto a termine i loro lavori. 

Ci5 apparisce dal prospetto unito alia presente relazione con tutti gli allegati di cor- 
redo ; che sono appunto i rapporti delle menzionate Commissioni. Unire altri docn- 
menti sarebbe impossibile, a mono ebe non volosse darsi comunicazione della immensa 
congerie di carte giaconti in diversi archivi del regno, cbe contengono le domande colle 
annesse giustificazioni degPintoressati : comunicazione la quale, mentre rinscirebbe 
afiatto illusoria per la impossibility deiresame in cui si troverebbe la Camera, sarebbe 
per essa anche inutile, potendo dagl'indicati ilapporti raccogliere dati pid che snfficienti 
a giudicare, cosl della origine, comme della indole del proposti titoli dMndennitA. 

Una buona parte della somma dei danni che in quel prospetto figura, consta di quelli 
che avrebbe dovuto risarcire il Governo anstriaco, o per avere gia ottenuto aomme a 
tale oggetto, o per esserne stato egli stesso Tantore. I titoli di questi danni, o che essi 
si riferiscano alio guerre del primo impero francese, o a quelle del 1848 e 1849, o alle 
ultimo del 1859 e 186G, sono presso a poco i medesimi : forniture e somministrazioni di 
viveri, requtsizioni militari, espropriazioni di terreui, occnpazioni temporanee d'immo- 
bili, abbattimento di alberi e di fabbricati intorno alle fortificazioni, e danni di gaem 
in gen ere. 

Ma quale che sia il titolo di questi danni, due coso principalmente conviene esaminare 
per riconoscere quale essere potrebbe il debito odierno del Governo italiano rispetto ai 
medesimi ; conviene cio^ esaminare che cosa avrebbero potuto atteudere i danneggiati 
dal Governo anstriaco se egli avesse durato nolle provincie della Lombardia e della 
Venezia ; e di quale indole sia Pobbligaziono che il Governo nazionalo, come succeduto 
nella sovranitib di quelle provincie, potrebbe avere di corrispondere le indennit^ dal- 
I'Austria non soddisfatte. 

Al primo quesito risponde Pesperienza della lunga dominazione austriaca nolle dette 
provincie, cbe pur lasciava insoluta molta parte del debito, che per danni di guerra 
rAustria aveva verso le medesime, in ordine alia convenzione del 25 aprile 1818 colia 
Francia, e quasi tutto cii> che era relativo al primo degli articoli addizionali al tratt<ato 
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di ^lilano del 6 a^i^osto 1849 colla Sarde^na. Alia quale mancata soddisfazione concor* 
8ero le iiorine giuridiche seguite dal Goveruo austriaco in tale materia. 

Per TAuNtria quel trattati, ed il pagaiuento delle somme Dei medesimi conveuute, 
avcvauo beiiH^ eKoucrato la Francia come la Sardegna da qualuuque responsabilittk per 
titolo di daniii di guerra vei-so i sudditi suoi delle proviucie lombardo-veuete, ma ad 
essa Htessa iiessuu ubbligo avevauo imposto ; metteudola uuicameute iu grado d'iudeu- 
nizzare i sudditi medesimi nel modo e nella misura cbe avesse creduto piu convenieute. 
Per essa la materia dei danui di guerra era di competenza esclusivameute politica, ri- 
me88a in tntto al discrete arbitrio del Governo, nou solo pei priucipii geuerali di gius 
pubblico, ma ancbe per esplicita disposizioue del suo Codice civile, cosl formulata nel- 
rarticolo 1044 : ** La ripartizioue dei danui di guerra vieue regolata dalle autorit^ 
politicbe dietro norme special!." 

Prevalendosi pertauto il Governo austriaco di un simile arbitrio nel reparto delle in- 
deunita di guerra ai sudditi delle proviucie del regno lombardo-veneto, pose a carico 
delle proviucie stesse, almeno per la guerra degli auui 1848 e 1849, la iuiuidazione come 
il pagameuto della corrispondente iudennit^ per le requisizioni di ogni specie fatte 
dalle truppe austriache ; quanto poi alle altre categorie di danni poco avanti enunciate 
detto tali norme, ora con decreti ministeriali, ora con ordinanze, ora con istruzioni am- 
minibtrative, per le quali molte di quelle categorie rimanevano escluse da qualunqire 
couipeuso; ed auche per le categorie ammesse si faceva distinzione da persona a per- 
sona, accogliendo le domande dei devoti alia dina^tia e<l al Governo, e respingendo 
quelle di coloro cbe di esser tali non avessero opinione. Da ci5 provenne, cbe dell'im- 
menso uuniero delle domande presentate alle Commissioui istituite dal Governo austri- 
aco per la liquidazione delle indennitii, la massima parte vennero respinte ; e Tammis- 
sione delle altre, se si eccettuano quelle di coloro cbe reclamavano per espropriazioue 
d'immobili, fu piuttosto coucessione di favore a persone benafi'ette, cbe recognizione di 
un giusto titolo d'iudenuitiV Una parte poi di quelle domande rimase senza esame e 
senza liquidazione ; imperoccb^ quelle Commissioui, cbe gitlt da molto tempo avevauo una 
vita piuttosto appareute cbe reale, lurouo disciolte x>rima cbe avessero completamente 
esaurito il com ito loro. 

Pel Governo austriaco la partita dei danni cagionati dalle guerre del 1813 e 1814, e 
da quelle del 1848 e 1849, sarebbe stata dunque partita saldata. £ doveudo argomentare 
dai fatti precedenti e dalle norme giuridicbe, ormai stabilite, onde erano informati, non 
vi ^ ragione alcuna per supporre cbe nella ipotesi indicata avrebbe TAustria tenuto di- 
verso sistema rispetto ai danni delle guerre del 1859 e 1866. Quando pertanto si dovesse 
partire dal concetto cbe gli obbligbi del Governo austriaco sieno passati per successione 
Del Governo nazionale, converrebbe proporre il quesito: se i sudditi delle provincie 
lombardo-venete, rivendicati in liberty, possano esigere dal secoudo piii di quello cbe 
avrebbero ottenuto dal primo, rimaneudo in servitii dell'Austria. 

Nel quale argomento, ancorcb^ voglia presciudersi dal compeuso cbe essi avrebbero 
trovato uelle mutate condizioni politicbe, h facile il couclndere cbe il Governo nazionale, 
pur ritiutaudo la credits in tutta q nella parte cbe risguarda le norme direttive segnate 
dal Governo austriaco al reparto delle indennit^, dovrebbe per6 accettarla, per neces- 
sitil logica e giuridica, iu quella parte cbe si riferisce al diritto pubblico vigente nel- 
rimpero ; per il quale la materia dei danni di guerra era materia di competenza politica, 
rimessa all'arbitrio discrezionale delle politicbe autorit^i, per essere regolata secondo 1 
canoni di giustizia distributiva, tenuto conto ad un tempo delle ragioni di politica con- 
venienza. Talcb^ la posizione dei reclamanti per danni di guerra, quale era rispetto al 
Governo austriaco, tale dovrebbe essere rispetto al Governo italiano cbe a quello ^ suc- 
ceduto. E come rispetto al primo quel rapporti, invece di essere rapporti di diritto 
civile privato, erano rapporti politicojaraministrativi da Governo a governanti, cbe non 
davano ai reclamanti stessi azione civilmente esperibile avanti i tribunal! ; tali dovreb- 
bero essere rispetto al secondo, quando si consider! come erede degli obbligbi cbe aveva 
il Governo austriaco. 

L'unica eccezione potrebbe essere per quelli dei reclamanti cbe ripetessero un foudo, 
friii occupato per ragioni militari e tuttora detennto dal Goveruo, e cbe abbandouaDdo 
qaalunqne pret«sa cbe appell&sse a danni di guerra, sia per frutti perduti, sia per de- 
terioranienti dal fondo sofierti, limitassero la loro domanda alia restituzione del fondo 
al pagameuto del prezzo di stima ; imperoccb^ iu questo caso il rapporto di diritto 
civile, come I'azione corrispondente per farlo valere, sorgerebbero dal fatto stesso della 
detenzione. Ma questa sarebbe oggi una eccezione pel Governo italiano, percb^ lo era 
Qgnalmente e per la medesima ragioue rispetto al Governo austriaco ; il quale da ci6 
appunto era moeso a dare piii facile accoglieuza alle domande di coloro cbe reclamavano 
per espropriazioue di immobili. 

Se oon cbe per altro principio di ragione si verrebbe, rispetto al Governo italiano, alle 
coDclnsioni medesime: per un priucipio cbe sorgerebbe non pih dalla indole speciale 
deirobbligo per successione trasmesso, ma dal fatto stesso della successione del Go- 
verno italiauo ai Governo austriaco ; cbe essendo successione di Stato a Stato, nou im- 
porta necessariamente, come le succession! dei privati cittatlini, la ricoguizione di tntti 
mdistiotamente i debiti dello Stato aotico. La regola cbe il uuovo Stato succede, come 
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nei diritti, cos) nelle obbligazioDi dell'antico, uon h del giiire privato, ma h una regola 
di diritto pubblico internazionale, snbordinata nella sua applicazione alle saprerae 
ragioni di necessity e di convenienza politica, delle quali i soli poteri sovrani dello Stato 
possono essere i giudici. Da c\b proviene che le obbligazioni dello Stato antico non di- 
vengono pel nnovo obbligazioni perfette oontro di esso civilmeDt'6 esperibili, finch^ daJ 
naovo Governo non sieno state riconosciute) ed i creditori non abbiano acqaistato, per 
la legge di ricoguizione, quel titolo civile cbe verso il nuovo Stato ad essi mancava. 

Qnesta raassinia che non h solamente di gins pubblico, ma che h passata ormai Delia 
giurisprudenza dei tribunali nostri, h confermata inoltre solennemeute dalle consneta- 
dini del regno e del Parlamento; non pocbi essendo gli atti goveruativi come gli atti 
legislativi emanati in diverse occassioni per riconoscere diversi debiti dei precedeoti 
Govemi ; e principale fra gli altri la legge del 4 agosto 1861 che riconosceva e dichiarava 
debiti del regno d'ltalia una parte dei debiti consolidati di quei Governi, riservandoa 
leggi speciali lo statuire sugli altri cbe rimanevano, contratti sotto la medesima forma 
o sotto forma diversa. 

Ci5 dimostra come, non solo pei danni di gnerra delle provincie lombardo-venete, 
ma anche per qnelli delle altre provincie d'ltalia, che figurano nel prospetto nnito alia 
presente relazione, i rapporti dei reclamanti verso il Governo abbiano essi pare la 
medesima indole politica di rapporti da Govorno a governati, essi pnre definibili 
secondo le norme di giustizia distribntiva e secondo le ragioni di convenienza polit-iea. 

Evidente h uu tale carattere per gPimprestiti forzosi nazionali che figurano per som* 
ma ingentissima in quel prospetto e che furono decretati nei rivolgimenti politici del 
1821 in Napolif e in quelli del 1848 e 1849 in Napoli ugualmente, come lo furono del pari 
nella Lomoardia e nella Venezia dai rispettivi Governi provvisoii, e in Roma dal Go- 
verno della repubblica romana. Rispetto ai quali imprestiti conviene inoltre notare cbe, 
quaudo pure possibiliti!^ vi fosse di riconoscere, anche parzialmente, il debito, forse la 
massima parte del sacrifizio che per tal modo sHmporrebbe al paese, piuttosto che ree- 
taurare i danni di coloro che effettivamente 1; soffersero, potrebbe servire di premio a chi 
sni danni e sulla niiseria altrui avesse speculato. 

n medesimo carattere ^ del pari evidente pei reclami che si riferiscono a confiscbe di 
beni sofferte da condannati politici nelle provincie di Modena e Reggio durante il Go- 
verno del ducca, o a pensioni che sarebbero dovute ad impiegati ugualment« per cansa 
politica destituiti, o se, non ad essi, ai figli ed alle vedove loro: essendo inoltre evidente 
come questa categoria di danni crescerebbe in grand! propbrzioni, se il Governo na- 
zionale dovesse oggi indennizzare quanti avessero per avventura avato pregindizio dai 
Govemi anteriori. 

Quanto al credito di diversi comuni della Toscana pel raantenimento delle tnippe 
austriache dal 1849 al 1855, ch'esso non dia ai detti comuni azione civilmente esperibile 
oontro il Governo, e che la competenza di statuire e risolvere in proposito apparteuga 
al potere legislativo anzich^ al giudiziario, lo ha gi^ deciso il Consiglio di Stato, pro- 
nunziando sul conflitto di attribuzione elevato in occasione delle liti che appnnto coutro 
il Governo alcuni di essi avevano promosso. 

N^ diversa h la indole della competenza, coniunque diverse sieno le ragioni che la dc- 
terminano, pei danni gravissimi sofferti dille proviticie della Loraellina e di Novara in- 
vase dalle truppe austriache nella guerra del 1859; imperocch^, per qnanto sia stato 
scritto e disputato sul tema dei danni di guerra refettibili per diritto, mai h stato detto 
che sieno tali quelli cagionati dal nemico. 

Se si eccettua pertanto, fra le categoric dei danni che figurano nel prospetto pifi volt« 
menzionato, quella delle espropriazioni di terreni, fatte per causa di guerra seuza cor- 
rispoodente pagameuto d'indennitA,; rispetto alia quale, se i terreni sieno tuttora tennti 
dal Governo, la ragione di diritto per ottenerue la restitnzione o conseguirne il paga- 
mento del prezzo risultante dalla stima, sorgerebbe dal fatto stesso della detenzioue: 
per tutte le altre non siamo in materia di diritto, ma in materia d'interessi piii o mepo 
gravemente sacrificati ed offe8i,a provvedereai quali, non ragioni di obbligazioue civile 
potrebbero costringere, ma solo ragioni di umauitii e di equitj!!. potrebbero consigliare, 
quando ci5 fosse compatibile coUo stato della pubblica finauza. 

Ma le present! coudizion! della finanza pubblica sono ellena tali che possaiio perniet- 
terc! di risarcire tauto numero di danni ? Comunque vivo possa essere il desiderio di 
riparare a tante perdite e a tanti sacrifizi di averi, spesso sopportati con virth e costanza 
eroica, qnanti ne furono impost! ai cittadiui, agli enti moral!, ai comuni e alle pro- 
vincie d'ltalia, dalle dolorose vicende che prepararano e maturarono il nazionale risor- 
gimento, v'^ forse alcuno che abbia serio convinciniento della possibility di riuscirea 
tanto nelle liresent! nostre condizioni finanziarie? E quando pure voglia applicarsi la 
regola di giustizia distribntiva, per la quale i danni sopportati per comuue utilita della 
nazione sulla intera nazione dovrebbero ripartirsi: non 6 forse Tint^ra nazione, che 
d'una maniera o di un'altra quest! danni ha sofl'erto f Coirammettere le domande d'in- 
dennitjli, che gi^ per molte migliaia si trovano cumulate uegl! archivi, potrebbe, e vero, 
tentarsi un reparto diverso da quello che lo svolgersi successivo degli avvenimenti ha 
gi& operato di fatto; ma con ci5 nuovi danni e nuove sofferenze sarebbero prociirate 
airitalia senza estinguere le antiche, seguendo anche no! I'esempio della infernia. 
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CUe non pa6 trovar poaa in bu le piame, 
Ma con dar volta suo dolore schernia. 

Se il problema del risarcimento del danni cagionatl dalle guerre d'indipendenza, 
come da altri politici eveuti al consegnimento della indipendeiiza e della unitii uazio- 
Dale preordinati^ fa posto altre volte parzialmente per alcuna provincia o per alcima 
specie di daiini, n^ ad altro si perveune cbe a qaalcbe provvedimento di soccorso, come 
iu ogni pubblica calamity, ai danneggiati piil poveri ; lo credo cbe uuicamente a questo 
risultato sia possibile di perveuire oggi cbe il problema, posto nella sua integrity, ba 
dimostrato come hod vi sia provincia o comnne dltalia, cbe non abbfauo a ripetere per 
dauni sotferti ; e come il peso di risarcirli, cbe oltremodo gravoso sarebbe iu condizioni 
doride di fiuanza, si affatto insopportabile uelle coudizioni preseuti, qnando lo state 
della tinaDza potrebbe riassnmersi nello sforzo constante di raggiuugere un pareggio 
cbe sempre sfugge, malgrado i carichi gravissiml imposti al paese ; e quando a crescerne 
il namero sopravviene la necessity, da tntti sentita, di provedere al riordinamento 
delFesercito e alia difesa dello State per mantenerci iu quel grade di nazione, al quale 
appuDto ci condussero 1 passati sacrifizi di tute quaute le provincie d'ltalia. 

Iq qnesto concetto bo dovuto appareccbiare 11 progetto di iegge, cbe io gik promet- 
teva alia Camera, e cbe oggi bo Ponore di presentarle. Esse due provvedimenti con- 
tiene ; provvede a soddisfare alle ragioni di diritto cbe banno colore, i quali senza in- 
deDniti\ fossero stati espropriati di alcun lore fondo per causa di guerra ; e destina a 
Bovvenzione dei cittadiui di piccolo censo dello provincie lombardo-veuete, cbe non fos- 
sero stati per anco iudennizzati dei danni sofferti per causa di guerra, una quota deter- 
minata in fiorini nomiuali 634,000 della obbligazione rimessa dal Governo austro-un- 
garico al Govemo italiano, ai termini deirarticulo 2 della conveuzione Ay del 6 gennaio 
anno corrente, approvatta con legge del 23 del decorso mese di marzo. 

11 prime provvedimento h abbastanza giustificato dalle cose di sopra discorse ; im- 
peroccbd, se il Governo italiano, cbe abbia tuttora il materiale possesso di fondi espro- 
priati per causa di guerra dai precedent! Govern! senza pagamento d'indennit^, pu5 di 
2aei Govern! rifiutare la credits per tutto ci6 cbe ha rapporto ai frutti perduti e ai 
eperimenti del fondo, cbe sono danni da ess! cagionati, non potrebbe per5 declinare 
del paii Tobbligo cbe gli viene dal fatto stesso della detenzione, di restituire quei fondi 
nello stato in cui si trovano attualmente, o di pagame il prezzo di stima. 

II provvedimento secondo dadoppia ragione h giustificato; in x>rimo luogodalla pro- 
porzione niolto maggiore dei danni sopportat! dalle provincie italiaue ; in seoundo 
Inogo dalPessere, come gi^ ebb! occasione di dicbiarare alia Camera in occasione degl! 
ultimi trattati colPAustria, cosa loro la somma cbe verrebbe destinata a sovvenire ai 
danneggiati di esse provincie piti bisognosi di soccorso, come qnella cbe nel sistema 
della transazione conclnsa coirAustria rappresentava il fondo di riserva della guardia 
nohile lombardo-venetaf cbe doveva rimaner sempre una proprieid del paese per dicbiara- 
zione formalmente espressa nello statute col quale quella guardia era Rtat<a organizzata. 

Io contido cbe la Camera, approvando col progetto di legge i proposti provvedimenti, 
Torrii per tal mode risolvere il problema spiuoso e doloroso, uia pur troppo altHmcnti 
insolubile, dei dauni di guerra. 

PROGETTO DI LEGGE. 

Art. 1. I fondi per ragioni militari dai precedent! Govemi espropriati, senza paga- 
mento d'indennit^, nelle guerre cbe prepararouo e compierono il uostro nazionale ri- 
sorgimento, come in quelle onde furono funestate nelVentrare del secolo, le provincie 
del prime regno italico quando sieno tenuti tuttora dal Governo italiano, saranno da 
esso restitnit! nello stato in cui si trovano attualmente, o ne sar^ pagato il prezzo di 
stima, a colore cbe, giustificando nei mod! legal! la propriety del fondo, dimostreranno 
insieme il tempo ed il mode della espropriazione, e la data della domanda o delle do- 
mande dMndennit^ rimaste insoddisfatte. 

Art. 2. Dalla obbligazione di 4,749,000 fiorini nominali, rimessa del Governo austro- 
ungarico al Governo italiano ai termini dell'articolo 2 della conveuzione A del 6 gen- 
naio 1871 approvatacon legge del 23 marzo anno medesimo, numero 137 (serie seconda), 
sari prelevata una quota parte di fiorini 634,000 del pari nomiuali, per sovvenire a! 
cittadiui delle provincie louibardo-venete di pih ristretta condizioue di fortuna, cbe 
non fossero stati iudennizzati delle requisizioni ed altri danni per essi sotferti a causa 
delle guerre menzionate nelParticolo precedente, e cbe fossero d^altronde in grade di 
fomire la prova del danno e indioare la data dei reclami presentati senza risultato. 

Art. 3. Del reparto della somma come sopra stabilita h incaricata una Commissione 
composta di delegati delle provincie della Lombardiae della Yenezia, uno per ciascbe- 
duna provincia, nominato dal respettivo Consiglio provinciale. 

La Commissione san\ presieduta dal prefetto della citti di Verona, dove avril la sua 
sede; e potra, fra i sue! component!; nominare un Comitate per la esecuzione delle sue 
deliberazioni. 
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Crediti di corpx morali e jmvati del regno^ cagionati dai rivolgimenii politici e dalle guerrt 

che hanno avuto luogo a tutto Vanno 1866. 





Somme. 


Totali. 




Presunte. 


Accertate. 


Credit! a tutto lanno 1?^21 


Lire, Ct 

5, 04:*, 687 33 

43, 353, 374 62 

22, 216, 239 80 

18, 007, 340 21 


Lire. Ct. 
1,135,024 06 
21,331,003 41 
3, 482, 092 53 


Lire. Ct 
6 178 711 » 


CrtMliti proveuieiiti dai tatti dogli aiini 1848 o 1849 

Crediti proveuieufci dalle j^uorre dej^li anni 1859 e 1860 
Crediti Drovenienti dalla siierra del 1866 


64, 684, 978 03 
25, 698, '.m 33 
18, 007, 34e Jl 






SomniE. ...... ...... ...... ...................... 


iiQ, 620, 641 96 


25.948,720 00 114 .v» ^\ <K 









Crediti a tutto Vanno 1824. 



Provincie. 



Lombardia. 



Venezi^. 



Parma e Pia- 
ceuza. 



Provincie 
politane. 



na- 



Casrioni del crodito. 



Espropriazioni e som- 
niinistrazioDi mill- 
tari durante il primo 
regno italico. 

Som mi niatrazioni 
fatte all'annata nella 
carajiagna del 1809. 

ludebite appropriazi- 
oui di stabili fatte 
dalla Caaaa di am- 
mortizzazione del 
Governo italico. 

Espropriazioni e som- 
miuistrazioni mili- 
tari durante U primo 
regno italico. 

Somminis trazioni 
fatte airarmata nella 
campagna del 1809. 

Indebite appropriazi- 
oni di ataoili fatte 
dalla CasAa di am- 
moitizzazione del 
Governo italico. 

Sommi n i a tr a z i o n 1 
fatte neglianni 1811, 
1812, 1814 e 1815. 



Prestito forzoso 
ziouale del irt21. 



na- 



Somroa. 



Presnuta. 



Lire. Ct. 
56,506 33 



200, 584 71 
425, 494 45 

135, 407 17 

3, 562, 454 03 
663, 240 64 



Accertata. 



Lire Ct 



6,835 68 



1, 128, 188 38 



5, 043. 687 33 I 1, 135, WH 06 



6, 178, 711 39 



[Osservazioni. 



Le controacritte somme rappre- 
aentano il moutare di cnMiiti 
reclamati da comoni e privati 
di Lombardia, che non erano 
stati aucora liquidati quando 
} fa sciolta la oomraiasioDe ap- 
poaita presso il Monte Loin- 
bardo-veneto, instituita in 
esecuzione deirarticola 97 del- 
I'atto finale del Congresso di 
Vienna del 9 giugno 1815. 



' Come sopra. 



La controscritta somma 6 dornta 
alVammiuistrazione degli opi- 
flzi civili di Borgo San Donniuo, 
per proTvista oi pagiiericd e 
panni pel detenuti m quelle 
prigioni e per ispesa di man- 
tenlmento del ricoverati in 
quel deposito di mendicanH 

Qaesto prestito, votato dai Par- 
lamento napolitano ed ordinato 
con legge ael 17 febbraio 1821. 
doveva ripartirsi fra i nego- 
zlanti. i proprietari. e grim- 
piegati. ll montare fa stabilito 
in dncati 3,000,000, pari a lire 
12,7.'5O,0OO diviao in 150,000 ob- 
bligazloni di dncati 90, pari a 
lire 85 ciaacnna. L'int«re8se 
fu atabllito al 9 per cento al- 
Vanno, e rammortizzazione 
doveva esAeme fatta in died 
anni. Con determlnasione del 
27 marzo 1821 fu aoapeaa Tese- 
cnzione del prestito, cbe venae 
annullato con decreto del € 
aprilel82L Dal 17 febbraio al 
89 manso la Tesoreria generale 
di Napoli riscosse la abmma di 
ducat! 268.123 59 in conto del 
detto prestito, dalla quale de- 
dotti oucati 2.667 58 restitoiti 
nel 1821, rimangono a restit^iire 
dncati 265.456 09, pari a lire 
1,128,188 38. 
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Crediti provetUenti dai faiti del 1848 e del 1849. 



Provlncie. 



ovinci© ©X- 
ontiflcie, an- 
e^9««»all Italia 
el 18o9 e 1860. 



mbardia. 



mia e Pia- 
cDza. 



• Dura to 
tlodena. 



di 



B<-aDa 



Cagioni del crcdito. 



Prestazioni e somini- 
nistrazioni alle mili- 
zle della remibblica 
romanaedel Guveruo 
poutiflcio. 

Prestiti tatti dal Go- 
vemo provvisorionel 
1848. 



Somministrazioni e la- 
vori fatti da corpi mo- 
rail e privati per con- 
to del Governo prov- 
Tisorio. 

KequiHiziooi militari e 
danni della jiuerra del 
1848. 



Incendio di case nel 
Buburbio di Milano, 
avvnuuto nei Kiorni 
4 e 5 agosto 1848. 



Pregtazioni e sommi- 
nistrazioui a truppe 
aoBtriache. 



Prestazioni e sorhmin* 
iatrazioui a truppe 
nazionali. 



Reqnisizioni © Bommi- 
Distrazioui militari, e 
dauni di guerra. 



ManteDimento dello 
trnppo aiiHtriaclic dul 
184'J al 1850. 



Somma. 



Presonta. 



Acccrtata. 



Lire. Ct. 



Lire. Ct. 
124, 867 U7 



8, 497, KK) 72 



1, 235, 763 63 



2, 237, 957 54 



648, 489 56 



86,067 11 



69, 814 38 



8, 150 83 



0,039,251 5« 



OsKervazioDi. 



La contmnoritta somraa ^i corn- 
pone di molte partite, di cui ve 
uc hanno di piccolissimo aro- 
montarc. Knse souo quaai in- 
teraraente liquidate. 

In (}ue8tA BOW ma Bono compresi 
i preMtiti in danaro ordinati dal 
Governo provvlsorio coi decreti 
27 marzo, 1° ^upio, e 28 lug- 
lio 1848. le ritennte fatte Bngli 
Btipendi e aulle pensioni per 
etfftto dei deereti del 29 apiile 
e 19 mu};gio 1848, ed 11 pre«tito 
in oggetti d'oro © di argento, 
ordinato col decret© del 1« In- 
glio 1848. 

Qucsta Bomma sf corapone di 295 
partite li(|^nidate dalla CommiB- 
Bione Hneciale gii\ i-siBtentepreB- 
Bu 11 AliuiHtero della guerra. 

Quenta Bomma si compone di 327 

S>artite cbe uon furouo liqnidat« 
lalla detta CommisHione per 
niancanza dei uecesBari docu- 
menti. 

QucHta somma ^ qnella reclamata 
dagrintereBsati cbe avevauo in- 
Btauruto giudizio contro il Go- 
verno auBtriaco: si presume 
p('r6 cbe i danni salgano in to- 
tale a aomma forse quiutupla. 

Questa Bomma 6 nuasi intiera- 
nu'uto dovuta al comune di 
Parma in rimborso dello «pe8o 
fatte per provvedere di alloggio 
e vitto le truppe aaatriacbe. 

La controBcritta somma i' qnella 
Btata amniesMii dalla Commis- 
Biono di liquidazioiie presao il 
^liuistero della guerra. Le 
domande asccudevano a lire 
23,039 01. 

Di «iueHta pomma la Commissione 
liquidutrico preHHO il MiliiBttro 
del la gui-rra litinidf') sole lire 
OO'J 73, re»i)iug«nd«» le altre do- 
mande, percMe uou re<;olar- 
ineute giustilicato. 

L'«x,cuj)azione austriaca in Tos- 
cana comiuci6 11 5 maggio 
le<49, e dur6 lino al 30 aprile 
lnoo. I comuni toscani sosteu- 
nero la wpesa del mautouimen- 
to delle truppe austriacbe, e si 
rivolsero poi al Governo i>er es- 
serne riiatti, invocando a loro 
favore la coiivenzione del 22 
aprile IsX), stipulata tra la Tos- 
caua e TAustiia. Unapposita 
ConiTniKwione, creata nel 18.'>6, 
li(iuid6 il credito dei comuni per 
questo titolo, ditlalcat© le som- 
me ricevut<» in conto dal Gover- 
no, in toKcane lire 7,1^9,585 43, 
f>ari alle cuntroscritte italiane 
ire 6,039.251 58. Vivissime is- 
tanze souo state fatte sempre 
dai detti comuni per otteuere il 
pagainento di questa somma, ed 
1 principal! di essi adirono i tri- 
bunali ; ma, elevato il conflitto 
di giurisdizione, il Consiglio di 
Stato, con decreto del 17 agosto 
1870, ba dicbiarato rincompe* 
teuza del potere giudiziario. 
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Segae Crediti provenienti dai fatti del 184!* e del 1849. 



PrDviocie. Cagioni del credito. 



Provincie na- 
politano. 



Prestito forzoao del- 
TaDun le4d. 



Sicilia 



Piemonte 



SoniminiHtrazioni mili- 
tari fatte negli anni 
le47 e 1848. 



Rrqnisizioni militari e 
dauni di guerra. 



RpqniHizioni e danni 
di giR'vra dnraiito la 
canipagna di tuarzo 
1849. 



Provincie vene- Roquisizioni e danni 
te e di Man- dtlle jruerre del 1848 
e 1841). 



tova. 



Teoezia 



Prentito ordinate dal 
Govemo i»rovvi8orio 
di Venpzia con decre- 
to del 14 maggio 1848. 



• 

Pre.stito ordinato dal 
Governo provvisoiio 
di Venezia con decre- 
to del 20 ginsno 1848. 

Prestito in eflelti d'oro 
e d'argentoe ritennta 
Bugli 8tipendi e sullc 
pensioni, ordinati coi 
dt'croti del Govemo 
provviKorio del 19 lu- 
glio e del IC agosto 
1848. 

Buoni della Banca di 
Bconto eiuessi dal Go- 
vemo provvisorio, 
giusta il deoreto del 
25 luglio 1848. 

Prestiti ordiuati dal 
Governo provvisorio 
coi decreti del 19 m't- 
teinbre. 14 ottobre, 15 
novembro lt48 e 9 
aprile 1849. 



Somma. 



Presunta. 



Lire. Ct. 



Acoertata. 



Lire. Ct. 
1, 946, 6^7 74 



OtiAervazioni. 



240, 008 63 



11,150.059 35 



3, 888, 900 00 



18,283 28 



II prt:Htito cnntroHcritto fa 8U- 
bilito nella iiomma di docati 
3.000.000. pari a lire italiaoe 
12,750,000, in a poco dopo veone 
annnllato. La te8oreria geoe- 
rale di Xapoli riscoBAe : 

Ducati 1,135,53143 

ne furono re«titniti : 

Ducati 677,499 02 



1, 052, 392 48 



1, 296, 300 00 



1,129,880 00 



1,609,875 00 



2, 659, 834 76 



aicch^ rimangono da 
restitnire . . Ducati . . 458,032 41 
che corrifipondoMO alle oontro- 
scritte lire 1.946,637 74. 

Le domande fatts \ter que«ito tito- 
lo ammontano a lire 33,876 ^ 
ma furono ammeaae solo per la 
controscritta somma daUa Com- 
mi»8ione di ii<^uidaziono gia e«- 
Litente presso il Miniatero della 
guerra. 

Questa somma ^ il montare dei 
reclanii che non vennero am- 
meaai dalla detta Conimiaaione, 
perchd non debitameute giosti- 
ficati. 

I controMritti crediti furono ti- 
quidati da una Commiasione 
creata nel 1849, nella somma di 
lire 2.152,399 48. Ma. per elTet- 
to della legge del 15 gin^o 
1850, furono palate lire £«' 0,000 
a titulo di snssidio a quel dan- 
neggiati che erano in rieinUe 
condizione di fortuna. 

La controscritta somma rappre- 
senta il montare complessivo 
delle indennitak rec^Iamate con 
le 3301 istanze ginnte alia Com- 
miasione istitinta col regio de- 
creto del 20 maggio 1867. 

Questo prestito fu stabilito in 10 
niilioni di lire austriache: ma 
le condizioui politiche fecero si 
cbe si potcsse riscuotere la sola 
quotadella pro^incia di Venezia 
in auHtriacuc lire 4,500,000, pari 
alle controscritte italiane lire 
3.888,900. 

Qnento prestito fu stabilito in ant- 
triache lire 1,500,000. che cat- 
rispondono ad italiane lire 
1.296,300. 

Si calcola che il valore degli <^- 
getti d'oro e d'argeuto sia ap- 
pn>8siniativamente di austria- 
che lire 1.200,000. e quello dell© 
ritenute .<<ugli stii>eiidi e sulle 
peiisioui di nustriache lire tiOO,- 
000. 

Questi Buoni erano garantiti dal 
coniune di Venezia e dalla 
Lonibardia. 



Qnesti proBtiti montar^no incom- 
pleaso ad auNtriacbe lire 9,0ii),- 
000 ; ma Hi d teuuto conto soU- 
niente della parte vemata in da- 
naro eflettivo. che si calcola di 
austriacbe lire 3,077,800, meutre 
il rimaucnte fu rappre8ent«to 
dalla uoneta patriot tica. 
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Segue Crediti provenienti daifatii del 1848 e del 1849. 



Provincio. 



pu Venezia. 



oma. 



Caj;ioni del crcdito. 



Moneta patriottica ri- 
niasta in circolazione 
dopo la notiflcazione 
delGoverno aiintriaco 
del 3 ottobre 1849. 



Moneta del comune di 
VeMzU.—PerditA per 
la riduzione a metik 
del valoro della moDe- 
ta steftjia, giu8ta la 
convenzione del 22 
a^ofito 1849. 



Perdita del 35 per cento 
sul valore dei Buoui 
emeftsi dal Govemo 
della repubblica ro- 
Diana, giimta 1 decreti 
del 1» e 26 niarzo, 5 e 
11 Hprile e 5 majifgio 
1849. 



Pre«tlto forzoAo ordi- 
nato dal govemo della 
repubblica con decre- 
to del 2 marzo 1849. 

ReqiiiRizione dej^li ar- 
genti dei privati, or- 
dinatadal governo del- 
la repubblica con dc- 
creto del2mai!i(iol849. 

RequiHizionedel nume- 
rario contro biglietti, 
ordiuata dal Koverno 
della renubblica con 
decreto aol 10 niasido 
1849. 

Dannl ca^nonati dalla 
guerra del 1849. 



Somma. 



Preaunta. 



Lire. Ol 
1, 571, 136 22 



Accertata. 



Lire. Ct. 



8, 973, 774 57 



7, 791, 277 50 



1, 298, 932 98 



509, 432 20 



43, 353, 374 62 j21, 331, 603 41 
64. 684, 978 03 



Oaaervazioni. 



La moneta patriottica. emessa lu 
occaHione dei detti preatiti, fu 

dl austriaohe L. 5,922,200 

nefu ammortizzatadal 
Govomo provvisorio 

per L 3,333,482 

ne fu ritirata 
dopo la cuni- 
tolazione cfel 
22ago8tol849 

per L. 769,537 

4.103,019 

8iccli6 ne rimaae in cir- 
colazlone per auatria- 

che L. 1,819,181 

che corrispondouo alle contro- 
acritte italiane lire 1.571,136 22. 
La carta emeHga dal oomane di 
Venezia, idusta i decreti del 
Governo provvisorio del 22 no- 
vembre 1848, 28 maggio e 28 
giugno 1849 ammontava ad an- 

striache L. 21,165,943 78 

da cui, diffalcate le 
ammortizza z i o n i 
fatte dal coinnne 
per anatriache . L. 399,652 26 

riniangono austri- 

ache L. 20,766,29152 

che furono amniesse per metA 
del valore dal Governo auatria- 
co. La perdita fa dnnqne di an- 
striache lire 10,383,145 76, che 
corrispondonoalle controecritte 
italiane lire 8.973,774 57. QueaU 
somma perA 6 messa solamente 
per memoria : dappoich^, easen- 
do stata la carta del oomane di 
Venezia commatata con valuta 
anstriaca, non sarebbe piii poa- 
sibile di rinvenime i creditori. 

Una notiflcazione del Governo 
pontiflcio del 24 aettembre 1849 
dichiara che i Baoni del Governo 
provvisorio e della Repabblica 
trovati in corso, ridotti del 35 
per cento, giusta la notiflcazione 
del 3 agosto dello steHiio anno, 
ammontavano a 2,692,000 scadi 
roniani. Da qnesto dato adan- 
que si patS calcolare che 1 Booni 
ascendevano alia somma di 
Hciidi 4, 141, .540, e che lu perdita 
del .'J5 per cento imports la som- 
mo di 1.449,.'>40 scadi. 

II prestito fa stabilito in misnra 

Srogrcasiva, secondo le reudite 
elle varie famiglie. La Hom- 
ma risco88a pel detto prestito 
fa di scudi 241,661 95. 
II valore degli arjrenti reqaisiti 
fu di scudi 94,778 08 4. 



Xon h\ hanno dati per riconoscere 
il nionUtrodel numerario requi- 
site. 



Non si hanno dati per riconoscere 
il montare dei daiini di gueiTa. 
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Crediii provenienti dalle guerre degli anni 1859 c 1860. 



Provincie. 



ProvlDcie ex- 
pontiticie an- 
nesseairitalia 
nell«r>9ol860. 

LoiDbardia 



Parma e Pia- 
ceuza. 



Modena o Reg- 
gio. 



Cagioni del credito. 



Somminifttrazioni o 
rec^uiaizioni niilitari 
e loruiture diverse. 

BeqnisizioDi e fomi- 
ture uilitari, espro- 

Sriazioni e daoni 
el la Kuerra del 1859 

Requisizioni e soiuini 
nistrazioni militAri 
nella guerra del 1859 

Eapropriazioni di ter 
roui, taeliodi piante 
abUattimento di fab 
bricati e altri dano: 
oa^ionati dairampli 
aniento delle fortifl 
cazioni di Piacenza 
fatte dalle trop]>e 
auf<triache uel lf^5U. 



Somma. 



Somministrazioni fatte 
alle tnippe anstria- 
che fluo al 1859. 



Conflscbe ed arbitrarie 
donazioni di beni ap- 
partenenti a condan* 
nati politioi deU'ex- 
ducato, e peusioni 
dovute ad impiegati 
licenziati per ragione 
politica, ovrero alle 
loro vedove e figli. 



PreBonta. 



Lire. Ct. 
613, 156 62 



12, 241, 279 24 



100,502 39 



Accertata. 



Lire. Ct. 



997, 710 14 



250, 283 36 



494,994 86 



Osserrazioni. 



Qnesta somma (^ cotiiposta di 
molte partite, iion tiitto liqui- 
date, fra cui ve ne ba di piccob 
montare. 

Qneat'a Sorama (^ il raootare delle 
indennit^ reclniuate dafrlio- 
teressati, delle qnall non fa 
fatta liquidazioDe. 

La controscritta somma ^ coro- 
poata di molt^^ partite non tutte 
definitivament« liquidate. 

II Governo provNimirio del 185d 
ordind obe si facosae snbitola 
perizia dci danni coutroscritti, 
aflincbt^ veDinHem indennizzati 
i dancegjnati. L.a perizia fo 
fatta daU'ingegnere Perotta. 
cbe liquidd i daoui pel moo- 
tare complesaivo di lire 
2.518.257 11; ma il Governo 
nou aveva mai dato le dispooi- 
zioDi pel pagamonto di que.sta 
somma. Gli intereanati ricor* 
sero allora ai tribnnali. i qnali. 
avuto rigaardo all 'indole del 
danni, cbe per la nia«»ima parte 
conaiatevauo in eapropriazioDi 
eseguite in ordine alia conveo- 
zione del 1822 .Htipulata fra il 
Governo parmense e Tauittriaco 
per I'ampliamento delle forti- 
ticazioni di Plac<'uza, pronoD- 
ziarono pareccbie sentenze 
contro lo Stato. ¥n ravvi*ata 
dnnqne la necessity di venire 
a trattative con jrrintereasati 
per un amicbevole coropooi- 
mento, cbe ora ata per cob- 
cbindersi sulle ba.si di ana 
nuova perizia dei danni fiatta 
e!»ogaire. e cbe li fa aacendere, 
invece cbe a lire 2.5Ih.2.'>7 11, 
alia somma di sole lire 999,710 14. 
A qnesta somma peid debbono 
aggiungersi gli interettsi legali 
cbe il Governo deve pajjare 
dal giomo 12 s<«ttembre l-^eT. 
in cui comincit) il ;;indizio, tico 
a quello in cni avi*^ luogo il 
pagauieuto. 

I crediti dei comnni delle coo- 
troscritte proviu«ne furono 
riconoscinti con d<'creti del 9 
lufiVio e del 4 dirembre 1?'9 
del Governo provvi.sorio, e ne tn 
ordinato il pagament'O. Qnesta 
disposizioue per6 non ebhe 
effVtto, e solaniente fn fatto 
esattamente liqiiidare il men- 
tare dei detti crediti, obe si 
riconobbe esser^ «U lire 250.- 
283 36, in luogo della maggiore 
somma di lire 586,538 36, recla- 
mata dai comuni. 

Un decreto del govematiW 
Farini del 23 agosto 16.59 or- 
diuava cbe fos^ero indenniz- 
zati questi danni, ma esso non 
pot^ aver etietro, per la man- 
canza di an provvedimeato 
legislativo. Una CoromUMione 
appositament^ institnita nd 
1867, tenuto conto cbe la mac- 
gior parte dei beni conflflcati 
potrebbe venire restituita alle 
lamigliedeioondannati, liquid^ 
i danni da indennizzarsi in 
dauaro a lire 494,994 86. 
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Segue Crediti provenienti dalle guerre degli anni 1B59 e 1860. 



ProTincie. 


Cagioni del credito. 


Somma. 


Osaervazioni. 

1 


Presonta. 


Accertata. 


ProTincie na* 


Fomitare fatte DeH'an. 
no 1860 acli eserciti 
meridionale e borbo- 
nico. 

Espropriazioni e som- 
ministrazioui militari 
avvenate nel 1859. 

Re<}aiBizioiii e danni 
di guerra nella cam- 
pagna del 1859. 

Retjuisizloni e danni 
di gaerra nella cam- 
pagoa del 1859. 


Lire. Ot. 


Lire. Ct. 
1, 739, 104 17 


Qaesta somma ^ doruta al giji 
fornitore degll eserciti meri- 
dioDale e borbonico signor 
Caaaitto, col qaalo h in corao 
una lite, aAaerendo egli di 
eanere creditore di aomma aa- 
Bai maggiore. 

La controacritta aomma rappre- 
senta il montare compleaaivo 
delle domaude pervenate alia 
Comroiasione ioatituita preaao 
il Ministero della guerra col 
regio decreto del 26 maggio 
1867. 


politane. 
Provincie ve- 


1,233,189 14 

1,905,57»98 
6, 122, 541 43 


iiete e di MaD- 
tora. 

^Avara ... 




Tjomf^llina 














22, 216, 239 80 


3, 482, 092 53 


V, 




25, 698. 332 33 





Crediti provenienti dalla guerra del 1606. 



ProTinde. 


Cagioni del credito. 

• 


Somma. 

• 


OBservaxionL 


Presunta. 


Accertata. 


Proviacie renete e di 


Contratti d'appalto per 
lavori, provviste, prea- 
tazioni d'opera e simili. 

Espropriazioni ed acqni- 
Bti di Btabili. 

Abbattimento di piante 
e fabbricati intomo alle 
fortificazionL 

Occupazioni temporanee 
d'immobili. 

Kequisizioni militari .. 

Danni di irnerra 


Lire. Ot 
2, 877, 553 35 

305,061 18 
8 280, 887 79 

336, 678 10 

2,277,767 46 
3, 929, 392 33 


Lire. Ct 




Mantova. 




Le controBcritte sorame 
rappreeentano il mon- 






tare delle domande per- 
vennte alia CommiB- 




***** \ 


sione institnita preaao 
il Ministero della guerra 
ool regio decreto del 26 






magdo 1867 (Allegato 
no 20). 










Totale 








18, 007, 340 21 















N«99— A. 

8ES8I0NE 1871-72, SECONDA DEIXA XI LeGISLATURA. — CAMERA DEI DePUTATI. 

ReUizione della Giunta^ composia dei Deputati Finzij presidente^ Pissavini, segretario, Man- 
druzzato, Mortniy Guerzoni^ Verga, e Mantelliniy relatore sul progetto di hgge presentaio 
del Minietro dfelle Finanse del 1° aprile 1871 riprodotto nella tomata del 17 aprile 1872. 

indennitA per danni di guerra. 



Tomata del 26 aprile 1873. 
IL PROGETTO DI LEOGE B LA SUA STORIA. 



81GNORI ! — In esecnzione al trattato di Vienna del 3 ottobre 1866, approva to con la 
legge del 25 aprile 1867, rimauevano fra PAustria e I'ltalia due liqaidazioni da Cax«<^ 

H. Eep. 134 10 
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I'tma del Monte lorabardo-veneto, Taltra dei crediti personali ai principi e alle princi- 
pessc di casa d'Austria e principesse eutrate Delia fauiiglia itnpeiiale. 

L'lialia leclainava dall Austria : 

1" 11 foiido del clero veueto ; 

id^ 11 ibndo territoriale veneto ; 

3" 11 foudo dell'Universitii di Padova per tasse e sovvenzione governativa ; 

4" U foiido del comune di Cividale ; 

C L'attivo della cassa d'auimurtizzazioDe del Monte veneto; 

(\** e 7*" 11 con^uaglio del valom degli inunobili e dei litoli rimasti airAustria, cod gli 
arretrati sui tituTi conseguati all'ltalia, per la couveuzioue di Milauo del 9 setieiiibre 
1860 ; 

8n II resto della ripartizione del Monte, secondo I'articolo 37 di essa convenzioDd ; 

9> Gli arretrati siii titoli del debitopiibblico generate austriacu; 

10. L'attivo della cassa dei depositi del Monte veneto ; 

11. 11 I'ondo della guardia uobile louibardo-veneta (Horiui ()34,059 in obbligazioni, 
352,378 29 in deuaro) ; 

1*2. Un deposito fatto in Vienna nel 7 uoverabro 1866 dallasocietiidellestrade ferrate 
Uieridionali austriache ; 

13. II fondo degli stabilimenti termali di Abano e Battaglia; 

14. II fondo del magistrato degli Scbiavi di Genova; 

15. Lo indenuita per le requisizioui e i dauui di guerra del 1813 o 1814, e del 1848-49 
(lire 12,000,000); 

16. Le indeunit^ per le reqnisizioni c i danni delle guerre del 1859 e 1366 (lire 
18.000,000). 

L'Austria, che pure aveva le sue partite da contrapporre, amniesse a credito del- 
ritalia le partite 1, 2, 3, 4, 5, 6, 7, 8 e 9. Kitintb le altre, sosteneudo dopo la ce88ione del 
Lombardo-Veneto, ad essa nou restati altri obbligbi che i risnltanti dai trattati di pace, 
dove non si legge disposizione da cui venga dato d'argoineutare I'onere nel Goveruo 
anstro-nngarico di pagare i dauui di guerra, non stati aucora risarciti nelle provincie 
cbe piti nou gli apparteugoiio. 

Le trattative riuscirono a una transazione generahy in cui persistendo sempre i com- 
niissari iniperiali nel non potere amuiettere alcuua indennir^ di guerra, fu da essi ofierta 
e dai comniit^sari italiani accettata la sonima, in conipenso di ogni pret-esa reciproca 
delPItalia e deirAustria, di fiorini 4,749,000 rappresentadada uu obbligazione sul debito 
pubblico auslriaco al 5 per cento alia pari'^. 

A conti fatti, ritalia veniva pagata, di tutte le sue pretese, anche con testate dai- 
TAnstria, eccetto cbe pei danni di guerra. Donde la opiuione, cbe allora e poi si ebbe, 
non essere la partita dei danni di guerra riniasta senza influenza suUa determinazioDe 
dell'Anstria di uflVire quauto ofi'erse e cbe Pltali^ accetto, in transazione di ogni reci- 
proca pretesa. 

Sottoscritte nel 6 gennaio 1871 in Firenze le due conveuzioni, Tuna sulle pendenze 
con Tinipero, I'altra sulle pendenze con gli arciducbi e le arciducbesse, veuero alia 
Camera dei deputati ainbedue preaentate dai ministri delle finanze e degli esteri nella 
toruata del 16 dello stesso niese di g^^nnaio. 

Nel 3 niarzo la Ginnta^ incaricata di esaminarle, present6 la sua relazione. £ iu 
es8a relazione la Giunta si trattenne sui danni di guerra, le trattative corse fra i coiuaiiih 
sari austriaci c italiani, le note cambiatesi fra i due ministri delle finanze e dfgli esteri 
sull'argomento, per riuscire, come riuscl, ad una conclusione e ad una riserva. La con- 
clusioue fu di approvare le convenzioni nel modo proposto dai due ministri. Ma nel- 
rintendimeuto cbe esse convenzioni non abbiano a prodmre altra novazione nel rapporio dd 
privati che la sostituzione del Governo italiano a/rat^^^rtaco, propose d'aggiungere alia legge 
un terzo articolo del tenore cbe appresso : Rimangono salvi i credili e i diritti dei terzi 
derivauti dai trattaii del 1814, 1815, 1818, c dalle gutrre del 1848, 1849, 1859 e 1866. 

La discussione, cbe impiegb le tornate del 6, 7 e 8 marzo, cadde quasi esclnsivaiaeote 
6u quesl'agginnta. Per alcuni, TAustria era tuttora tennta a saldare i danneggiati 
dalla guerra del 1813, pei quali nel trattato del 1818 ebbe dalla Fraucia circa tl7 miliooi 
e mezzo, e i danneggiati dalla guerra del 1848, pei quali ebbe dallo Sardegna 75 milioui 
nel trattato di Milano del 1849. Pei danni delle guerre del 1859 e del 1866, dei quali 
uessun trattato faceva per TAustria obbligazione convenzionale, i debiti delFAustna 
Ki dicevauo col territorio trasferiti all'Italia; con aver trovati piii sosteuitori cbe oppo- 
nent! la opinione della successione delPItalia alFAustria a titolo universale uei debiti 
e nei crediti, e della uuiversalitsi della transazione convenuta a Firenze. 

L'articolo venne tnttavia ritirato di fronte alTimpegno formale preso del ministro 

* Touteit lea i6claniatioD8 pr^seiit^es par les deux (xuuveruemeDts sout conipeus^es, eu voie de trans- 
actiou, uioyeiiiiant lu paiement que le ^ouveruenieutauatro-hougroiH s'etifiaKe k faire an jB^ouverDement 
itnlieii, dauH ie teriue do quatre aeraainen apr6a la ratification de la pri^aoDtee conventioo, d'uue somme 
de 4.749,000 (loriiia, repiC'aentC'e par une obligatiou de la dutte publique autrichicniie convertie, de It 
menie valt'ur ndmiuale, iiit^ir^t 5 pour cent, jouii>iaauc« 1*' iioverobre 1870 ; laquelle obli{;ation aen 
iu.scritt' au uom dii governmeut italien. (Art. 2. Cuuveuzioiie A stipnlata in Firenze nel 6 f^eunaio li'Tl, 
approvata cud la legge del 23 nianEO, u*> 137, aerie 2*.) 
* Lacava, Finai, Maaaari, Pioltide Biancbi, Pisaavini, Puccioni, Bonchetti, Righi, Corteee, relatore 
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ilelle finaDze di presentare dentro lo stesso niese di marzo nn apposito progetto dl 
legge sui danni di giierra. £i non ascose la panra che, nientre rAustria nulla voile 
cou8«»ntii*e n^ pei danni delle guerre del 1813 e 1848 uh per quell! delle guerre del 1859 
e 184U), Tarticolo non riHvegliasse lusingbe sopite, o non conferisse diritti a chi o non 
li ebbe inai o 11 perd^, a detrimento della Hnanza italiana, tanto bisognosa di venir 
risparmiata. 

Nel 1<* aprile 1871 il ministro delle finanzepreseutava dififatti il progotto di legge^che- 
intitolo : Indennitd per danni di guerra. 

LA RELAZIONE MINISTERIALE E IL 8UO PROGETTO DI LEOOE. 

Nella relazione cbe accompagnava il progetto si esordisoe dal minstro col ricord&re 
cbe, ora per qiiesta, ora per quella provincia. per una o per altra specie di danni della 
guerra, dal subalpino e dal Parlamento italiano h stato discusso e si 6 venuti qualcbe 
volta in soccorso di qnelli cbe piti avevano solferto e che apparivano piti bisognosi- di 
ainto. Donde si argomenta die non si era e non si h in tetna di credito civile ; o cbe in 
tale materia, fra danneggiati e Govemo, intercedono, non privati, ma rapporti d'indole 
pubblica, da regolure coi canoui della distributiva giustizia, e con le ragioni- della oou- 
venienza politica. 

Riguardo ai debiti derivanti dairAustria, nella relazione si richiama all'esame la 
posizione dei danneggiati non soddisfatti, in presenza alle nonne giuridicbe seguite da 
quel Governo in tale materia, e alle applicazioni date dalFAustria stessa al $ 1044 del 
sue Codice: '* La ripartizione dei danni di guerra viene regolata dalle autoritt^^politicbe 
dietro norme speciali." 

E in appoggio della conclusione che siamo in materia politico-amministrativa, dalla 
relazione stessa si dice la successione di Stato a Stato, non del giure privato, ma di 
diritto pubblico internazionale, e per la quale le obbligazioni delPautico non divengono 
per lo Stato nnovo obbligazioni perfette s^ non dopo la legge di ricoguizione, cbe dia 
quel titolo civile che verso lo Stato niiovo i creditor! non hanno. 

Giurisprudenzn, consuetudini del regno e Parlamento si invocano per concord! in 
qaeHta sentenza; e la legge del 4 agosto 1861 si allega come la legge principe fra queste 
leggi di ricoguizione. * 

La qnal mancanza di legge recognitivaj sempre a sense della relazione, non solo h da 
opporre pei debiti lasciati dail'AuHtria, ma altresl pei debiti dei Govern! provvisori e 
per quell! dei gi^ Stat! italiani. Per la relazione con tutti quest! creditor!, i rapporti 
del Governo nazionale sono rapporti di natura politica, da Governo a governati, detiui- 
bili, con le norme della giustizia distributiva e secondo le ragioni di couvenienza poli- 
tica; non obbligazioni civil!, e per le qnal! i creditor! abbiano verso I'italiana le azion! 
che avrebbero per avventnra potuto esperimeutare verso le passate amministrazioni di 
Napoli, Modena e Toscana. 

Via dnnqne dal conto imprestiti nazionali del 1821, del 1H48 e 1849; via le confische 
e i pregiudizi inferitida! Govern! anterior! ; via ! credit! dei comuui toscani per le som- 
ministrazion! austriache dal 1849 al 1855; via dal couto i danni patiti dalle proviucie 
della Lomellina e di Novara per le invasion! del 1859. 

La relazione non fa grazia che pei fond! gik occapati per cagione di guerra e non 
pagati, Hebbene tuttora tcnnti dal Governo nazionale; dacch^ I'obbligazione di In! ser- 
gerebbe aUora dal fatio stesso della sua detenzioiie. Ma x>or tutte le altre pendenze o pre- 
tese, pKsa conclude che non sianio in materia di diritto ma d'ti}/€rc««i, piu o meno grave- 
mente sacrificati cd offettiy a provredere ai qnaH non ragioni di obbligazione civile potrebbero 
coiiringercy ma solo ragioni d'umanitd e di equitd potrebbero oonsigliare, quando cib fosse com- 
patibile con lo stato delta puhblica finanza. 

Informata da quest! priucipii, la relazione scende pertantoa proporre una legged!. 
due articoli. Col prituo si compensano gl! espropriat! nelle guerre, non dei frutti per- 
dnti nb dei soffert! deperiment! del fondo, ma solo del prezzo di stima dei fond! che loro 
non si restituiscano. L'ereditA dei passati Govern! h cos) rifiutata recisamente, limitato 
Tobbligo del Governo nazionale alle conseguenze del fatto suo proprio della dctenzione. 
E col secondo arlicolo si de.stina un fondo per sovvenire ai cittaidin! delle provincie lom- 
bardo-venete di piti ristretta condizione di fortuna. Si vuol socorrere a provincie, al 
confronto delle altre, danneggiate in proporzione roolto maggiore; e vi si destina il 
f-indo di riserva della gnardia nobile lombardo-veneta, daechd qnesto fondo, per dispo- 
sizione espressa nello statnto d'organameuto di quella guardia, doveva restare perma- 
uente proprietii del paese. 

La relazione ^ accompagnata da un prospetto dei credit! che si lascierebbero non 
soddisfatti. Poiche ogn! provincia avendo i suoi, si consiglia di non mutarne il reparto, 
che gi^ ne avvenne di fatto ; intanto che si studia di mettere in rilievo il peso che, 
sempre gravoso anchein floride condizion! della finanza, diverrebbe insopportabile nelle 
condizioni present!, nelle quali lo stato della nostra finanza potrebbe riassumersi nello 
sforzo costante di raggiungere un pareggio che sempre sfugge^ malgrado % gravissimi carichi 
impasti al paesCj e quando insta la Buprema necessity di provvedere al riordinamento 
dell'esercito e alle difese nazionali. 
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l'allegato alla relazione ministerialb. 

Nell'allegato alia relazione si hanno partite per lire 6,178,711 39 a tutto il 18*21. Vi 
S0110 iiotate la Lombardiae laVenezia per somministrazioDi fatte alParmata Delia cam- 
pagna del 1H09, e per espropriazioui e BomiuinistrazioDi, o appropriazioni Hottu il priiuo 
regup italico: Parma o PiaceDza perKomministrazioui fatte iiel 18L1, 1812, 1814, e 1815; 
le proviDcie napoletane per una parte d'iuiprestito Dazionale del 1821, che dicesi doq 
per an che restitnito. 

Dai fatti degli anni 1848 e 1849 Tallegato tira fiiori una somma di lire 64^684,978 03. 
E a forniarla vi coucorrouo le provincie ex-poutiticie per soniministrazioni alle niilizie 
della rcpubblica romana e del papa ; la Louibardia pei prestiti, Roiuministraziooi e 
reqiiisizioni, e per I'mcendio delle case del subarbio di Milano nella uotte dal 4 al5 
agosto; Parma e Piacenza per prestazioui e sommioistrazioni a truppe aiistriacbee 
iiazionali ; Modena per requisizioni e somministrazioDi militari ; Toscana pel mantem- 
mento delle trnppe austriache dal 1849 al 1855; le provincie napoletane pel prestito 
forzato ; la Sicilia per somministrazioni, requisizioni e danni di guerra; il Piemonte per 
requisizioni e danni della campagna di marzo 1849 ; le provincie venete e di Mautova per 
le requisizioni e i danni della guerra ; Venczia per gli imprestiti, 1 bnoni, e la moneta 
patriottica e del comuue; Roma per la perdita dei buoni repubblicani, prestito forzato, 
requisizioni. 

11 contingente delle guerre del 18.S9 e 1860 risulta di lire 25,698,332 33. A formare il 
quale contingente contribuiscono le provincie ex-pontiticie. allora aunesse, per som- 
ministrazioni e requisizioni militari e torniture diverse ; la Lombardia per requisizioni, 
foruiture ed espropriazioui ; Parma e Piacenza per requisizioni e soraministrazioni mili- 
tari, e speoialmente per espropriazioni, taglio di piante, abbatiraento di case, ed amplia- 
nienfo delle fortiiicazioni di Piacenza: Modena e Reggio per somministrazioni fatte 
agli Austriaci, e per confiscbe patite da condannati politici ; le provincie napoletane 
]ier foruiture agli eserciti meridionale e borl^uico ; le provincie venete e di Mautova 
per espropriazioui e somministrazioni militari ; Novara e la Lomelliua per requisizioni 
e danni di guerra. 

Le proveuieiize della guerra del 1866 sommano a lire 18,007,340 21, tutte a credito 
delle provincie venete e di Mautova per lavori, espropriazioui, abbattimento di piante 
e ease intorno ai forti, per requisizioni e danni di guerra. 

Si ottiene cosl un totale di lire 114,569,361 96, costituito da partite in gran part« gi^ 
liquidate. La quale h certo somma egregia e die pienamente giustifica le preoccupa- 
zioni del miuistro per la tinauza italiana. 

CONTI^'UA LA STORIA. 

Relazione, progetto di legge e allegato, portati in Comitato, suscitarono una tem- 
pesta d'opposiziuui, di racconiandazioui, di controprogetti per la Giuuta che si noDiin6 
per riferirne alia Camera. Ma sopraggiuuse la chiusura della Sessione prima cbe la 
Giunta averse compiuti i suoi lavori. 

La questione torn5 a soUevai'si alia Camera nella t'Ornata delVll marzo 1872 in occa- 
sione di due petitizioni. Tuna di u^ 9065 del comuue di Basiglio (provincia di Milano) 
per requisizioni austriache del 1859, I'altra di u^ 11326 del comuue e della Camera di 
commercio di Veuezia pel riconoscimeuto dei debiti contratti dal Governo provvisorio 
nel 1848-1849. Ambedue le petizioni furouo, per deliberazione della Camera, iuviate al 
miuistro delle finauze, il quale torn6 a prouiettere di portare la questione al cospetto 
del Parlamento, dove si sarrebbe discusso di tutte le opiuioni e deliberato con pieoa 
cognizione di causa sul partito che oouveuga adottare. 

E nel 17 aprile 1872 ei si sdebitava dell'assunto impegno col ripresentare tale e quaU 
il primo progetto di legge, che a senso del miuistro, mentre iudica una soluzione, la 
quale soddisfa a talune domande per ogni rispetto inoontestabili e soccorre at piil strio- 
genti bisogni pei danni patiti nelle guerre uazionali, Don compromette randaniento 
flella pubblica fiuauza. Kesta ora, cosl chinde la suocinta sua relazione il miuistro, 
reata ora al Parlamento alla cui sagacia niuna degli aspetti del grariasimo problema da risol" 
versi s/uggird, il vedere qaaU deliberazione eia da prendere, 

II progetto ebbe nella scQonda la stessa accoglienza della prima volta in Comitiito, 
che con le stesse racconiandazioui lo pass^ alla medesima Commissione, sostituiti due 
nuovi commissari all'onorevole Andre ucci, fatto senatore, e all'onorevole Tasca cbe 
dette la sua rinunzia. 

LA COMMISSIONE E IL 8UO MANDATO. 

La Commissione ha studiata con la cura voluta dalla gravitiideirargomento la ques- 
tione su tutti i punti, e dopo Innghe e pazienti discussioni incaricava me sottoscritto 
di rendere con to dei suoi studi sulla relazione, sulTallegato e sul diseguo di legge del- 
I'onorevole miuistro, non che delle proposte state da essa tradotte in uu coutroprogetto 
di legge. 

La Commissione penb poco ad accorgersi che il miuistro si era ispirato a ud solo sen- 
timento, non aveva preso cousiglio che dalle condizioDi della nostra finauza, tanto 
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biiiognosa d'essere rispariniata : essa fa presto d'accordo non poterei accettare nn pro- 
getto clie DOQ teoeva conto di nn interesse, anche piU supremo, qual h quello della 
giostizia, che pur costituisce il fine d'ogni politica associazioue, e alia quale Pltalia 
non h inai venuta e non ven*^ meno. 

La Commissione ha dovuto altresl couvincersi che il rigettare puramente e sernplice- 
roente il progetto ininiHteriale avrebbe lasciata intjoluta una questioue che la Camera 
aveva piu volte mauifestato il desiderio di sciogliere, che era nell'iuteresse di tutti che 
si sciogliesse, e soUevata da relazioni che dallo stesso ministro apparivano presentate 
meno per far passare quel suo progetto in legge.che nel proposito di provocare dal 
Parlamento una soluzione delPintricato quanto delicato problema. 

Per la Commissione, che non partecipava dei principii, e rifiutava le applicazioni 
niinisteriali,6i ^ dunque trattato di riu8cire a un progetto di legge che si soslituisse al 
progetto del Ministero, e col quale si dia a chi ha da avere, pure studiando di non tur- 
bare le nostre finauze da quelPassetto i>er dove con tanta lode del ministro si vedono 
avviate, che pur troppo non hanno ancora raggiunto, e dal quale nessuno pen5ia di 
deviarle. 

II mandato in quest! termini dlventava sicuramente non facile, e la Commissione 
conta sul benevolo concorso delia Camera per uscirne a secouda di propositi che reputa 
coniuut a tutti. 

I PRINCIPII DELLA COMMISSIONE. 

I. 

Demost«ne loda gli Ateniesi che, dopo la cacciata dei trenta tiranui,re»tituirouo i 
denari che i trenta avevauo accattatti, in pubblico uome, dagli Spartani. Et turn 
quidem eliam illia, qui iniurii in vo8 fuerunl pecuiiias illas conferre voluUthf ne quid de rerum 
ctmvtntarum fide deperiret. 

Per cangiare di rappresentanti lo Stato non cangia foriuna, o non perde diritti ne si 
acioglie da obbligazioni, per )h>co che quel diritti si acquistarono, o queste obbliguzioni 
si assunnero da chi aveva dello Stato la legittiuia rappresentanza. Les actes de VElat 
ohligtni VEtaty et ohligent par consequent les divers representants que VEtat peut avoir. Se il 
Re di Sardegna e I'elettore di Hesse alia restaurazioue del 1HL4 immagiuarouo di con- 
siderare la epopea napoleonica come nou avveuuta, non si deve in ci6 vedere la espres- 
sioue d'un priucipio di diritti, ma un vano capriccio della roazione. Intauto che si ebbe 
ragione di rifiutare il carattere di veri rappreseutanti dello Stato ai Governi provvisorii 
del dittatore Manin a Venezia, di Kossuth in Ungheria, e alle repubbliche romaua e 
bade^e del 1849. Cosl il piii modemo pubblicista 11 Bluntschli uel suo Codice di diritto 
inteniazionale.^ 

Il Weaton negli dementi del diritto internazionale ^ del suo parere. * 

£ col cessare dello Stato per estinzione, dispersione o emigrazione <1el suo popolo che 
oe cessnuo a un tempo con lui i diritti e le obbligazioni. Ma quaudo dellu Stato rimane 
la parte esst^uziale, cioe popolo e territorio, la sua fortuua attiva e passiva, demanio 
pubblico e demanio privato, coi suoi crediti e coi suoi debiti, pa^sa nel successore, sia 
pure a titolo di conqnista. Cosl prosegue Bluntschli, e prima di lui il nostro Lampkedi. 
yon desinit debere popuhis . . . aut si in victoris transeat potestatem, 

Puo lo Stato nuovo aver buone ragioni per ritiufarsi dal pagare tutti o parte dei debiti 
dello Stato anteriore ; pub, osserva Weaton, i7/a7toj>reiid<;re il loco del dikiito, ma del 
Buo rifiuto, legittimo o no, deve almeno constare per atto positii^o e non equivoco. Anzicho 
di leg^e recognitiva, la quale muti in civile la obbligazione morale uel nuovo Stato, di 
fare ouore a^lMmpegui del popolo rimasto lo stesso e sul medesimo territorio, bisogna 
invece una dichiarazione la quale ven^a ad arrestare questo trasferimeuto della fortuua 
attiva e passiva che altrimenti avverrebbe ipso jure, 

Nazioue per ragione geografica, il bel pae»e che Appennin parte e il mar circonda e 
rj/pe, per coniunione di origine, di lingua, di letteratura, di arti,di storia, I'ltalia aKpi- 
rava da secoli a costituirsi iu nazioue anche politicainente. I fatti militari di San 
Martino e di Solferino, di Calatafimi e del Volturuo, di Castelfidardo, di Custoza e per 
ultimo di Porta Pia rimossero I'ostacolo alia libera mauifestaziouedei voti degl'Italiaui, 
che riuuiti nel comizi di liberty votarono a snttragio universale il plebiscito. La Lom- 
bardia aveva votato il suo plebiscito fino dal 1H48. E nell'll e 12 marzo 18(i0 la Tos- 
cana e TEmilia, nel 21 ottobre le provincie uapoletane e la Sicilia, nel 4 e 5 uovembre 
dello stesso anno 1860 le Marche e i'Umbria, nel 21 e 22 ottobre 1866 le provincie della 
Venezia e di Mantova, e Roma nel 2 ottobre 1870, tutte votarono concordi per Vumone 
alia monarchia costitmionale del Re Vittorio Emanuehy o che il popolo vuole Vltalia una e 
indirisibile con Vittorio Emanuele lie costituzionale e suoi legittimi discendenti. 

L'ttitioiw, per consentimeuto unanime dei pubblicisti, porta fra gli Stati uniti la 
comunione dei pesi e dei vantaggi,sia internazionali,8ia e inolto piti, di ragione civile. 
Dico molt« piti; il pagamento dei debiti esceudo aifare di huonafede e non di politica, ne 
quid de rerum conventarum fide deperiret, 

Grozio dopo avere scritto : non desinit dehere pecnniam populus. rege sibi imposito^ quam 
liber debebatf sogginnge: quod si quando uniantur duo populi non amit ten tur jura scd com- 

M4, 45. •t.Vww^.'Sl. 
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v^unicahuntur. E, dopo Ini, Pnffendorf : si duo popnJi uniantur, non per tnodnm fcpdertM, 
ant per communein regem sed ut rerera ex dudbus civitatibua a»a Jiat : quo cohu^ jura qua 
HimjnUe civitatva unieiidw habaeruntj non amitti, sed communicarif »icut el onera atque debitOy 
ubi diremum tifni convenerit. 

La sola eccezione h di quei diritti od obbligra^/ioni la di cni conservazione non rieaca 
compatible col nnovo ordine di cose. Cosl Weaton e Blunischli.^ 

Neirunirsi potevano couvenire diversamente, di riservarai, cio^, qnalcbe debito o 
qnalche credito di ragione civile, come anche qnalcbe prerogativa o privilegio di 
lagioue politica. Nella formazione del regno d'ltalia i popoli cbe vi concoreero voUero 
iuvece la fimione dei diritti e delle obbligaziouif I'uno dell'altro, senza limiti e seuza 
riserve ; la pih assoluta ngnagliaiiza civile e politica. Fa questa la condizione, qiiesto 
11 patto del voto dato all'unione. 

I plebi^H^iti fnrono per la monarchia constUuzionale di Re Vittorio Emanurle : per V Italia 
una e indivisibile con Vittorio Emanuele Re costititzionale ; e Vittorio Emanuele ^ Re 
costituzionale per lo Statu to dal magnanimo Re Carlo Alberto dato a Torino a di quattro 
del mese di marzo Vanno del Signore milhottocento quarantotto e del suo regno il decimo 
oltavo. 

Lo Statnt-o nel suo articolo 31 garantiace il debits pubblico e dice inviolablile ogni 
impegno dello Stato verso i suoi creditori. II debito pubblico e guarantito. Ogni im- 
pe^jno dello Stato rerso i suoi creditori e inviolabile. 

Non so se rn tutte, ma certo in niolte parti d'ltalia, lo Statuto del 1B48 col suo articolo 
31, vennepromulgato prima del plebiscito, nh niai ebbe, e non ba vigore in virtti d'altra 
promulgazione che quella d'allora. In ogni modo, il plebiscito, che certo a esso Statuto 
si riferiva, vot^ I'unione a condizione die non solo il debito pubblico, ma cbe ogni im- 
pegno dello Stato vei*HO i suoi creditori foJisero rispettati. Lo che h quanto dire, colore 
che credono fosse morale la obligazione d'ltalia di pagare i debiti dei gii\ Stati italiani 
tino alia legge di ricognizione che Tavesse nuitata in obbligazione civile^ trovauo 
qnesta nella legge che accolse i plebisciti. 

" Visto il risultameuto della votazione nniversale delle provincie dalla quale 

consta essere generate voto di quella popolazione di nnirsi al nostro Stato : 

"Art. 1. Le proviucie faranuo parte integrante dello Stato dal giorno della data 

del preseute decreto. 

"Alt. 2. II preseute decreto verr^ presentato al Parlamento per essere convertito in 
legge." 

** II Senato, ecc. 

" Articolo unii'o. II Governo del Re h aatorizzato a dar piena ed intera esecuzione 
alFarticolo 1 del regio decreto, ecc." 

Ecco la formula con la quale furono accettati i plebisciti dei gi5, Stati, ora provincie 
d'ltalia, cou le leggi del 15 aprile e 17 diceinbre 1800, 18 luglio 1867 e 31 diconibre 1H70. 

Le quali sono pur leggi nostre, dello Stato italiano, che mentre non lasciauo dubbioso 
avere nella sua formazione il regno d^Italia riconosciuto e guarentito ogni debito 
pubblico, e qualunque impegno dei gij\ Stati italiani, aspettano la loro osservanza e la 
loro applicazione come ogni altra legge dello Stato. 

Sicuramente, quaudo la Lombardia si 8tacc6 dalla Venezia, e poi la Venezia si liberava 
d<iiraustiiaca domiuazione, rimanevano da separate i debiti speciali al paese nnito, i 
debiti che esso aveva in comune con la parte italiana ancora divi8a,e i debiti di tutto 
Timpero. Le Marclie e I'Umbria portarono uell'unione all'Italia una credit:! divisibile 
col patrimonio di San Pietro, finche a questo patrimonio non si estese la unione. 

Bisoguava liqnidare e ripartire, come si liquidc!) e ripartl debito e credito fra Pltalia 
e la Francia dopo la cessione di Nizza e Savoia, col trattato di Torino del 24 marzo e la 
convenzione del 13 agosto 1860. Con I'Austria la liquidaziono e il riparto si fecero per 
la Lombardia nel trattato di Ziirigo del 10 noveinbre 1859, e nella convenzione di 
Milauo del 9 settembre 1860, per la Venezia in quello di Vienna del 3 ottobre 1866, 
Sussegnito dalle couveiizioui di Firenze del 6 gennaio 1871 di generale liqnidazione. 
Con la Santa Sede, o per la Santa Sede la convenzione si stipuh"), a mediazione della 
Francia, nel 7 dicembre 1866 stata approvata con la legge del 27 maggio 1867, alia quale 
teune dietro il protocoUo sottoscritto in Firense nel 31 luglio, reso esecutorio col decreto 
reale del 18 agosto 1868, n^ 4574. 

Finch6 la questione era intemazionale, o cbe prima bisognava intendersl fra Stato e 
Stato, il creditore dell'Austriaco o del Pontificio, che impaziente cercasse d'esser pagato 
dairitalia, si trov<> dal Consiglio di stato, giudice del conflitto, allontanato dei tribn- 
nali, e spesso dagli stessi tribnnali respinto dal giudizio. Ma non dopo le conveuzioni 
di Firenze, e non dopo la riunione di Roma airitalia. 

Dell'ltalia ^ politica e non civile la obbligazione di riparare i torti dei mali Govenii 
passati, e morale o politica, non civile, (^ la sua obbligazione lispetto ai debiti dei Go- 
vern! provvisori del 1848. 

Furono leggi di riparazione quella del 30 giugno 1861 ; Tarticolo 42 della legge snlle 
pens'oni del 14 aprile 1H64, la legge del 23 aprile 1865, la legge del 5 marzo 1868 e la 

» arozio, lib. ii, cap. \>,—tvffendorf, lib. viii, cap. 12, §6.— TTeaton, p. 1, cap. 2, ^'d.—BlvmUehli, k^ * 

§288. 
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piu recent« del 2 Injijlio 1872 che agli impiegati, sia dei permanenti clie dei Governi 
pnivvisorii, stati privati per causa politica, del pjrado, se militari, del posto, se civili, o 
riammessi dal Goveruo nazinnale in servizio, si conseutl di computare per la peiisione 
il tempo della internizione patita tiel servizio. 

L'ltalia, che fu generosa fioo a restituire nna posizione a chi poteva dnbitarsi se 
Tavesse conse^nita mai, doq potrii e non dovr^ lasciare senza riparazioje i danni delle 
confiffche politiche. Ma qiiesta si che 5 tale riparazione die solo pn(> essere data in 
virtu d'una le>;gje. Lo ha deciso il Coiisii^lio di stato uel 16 marzo 1872 nella causa 
Pf^^ini, condannato nel capo e nella confisca dei beni dalla Coniniissione statariadi 
Modena del 1835 ; e nell'8 aprile 1873, in altro conflitto, nella causa FaucitanOj che subl 
ugnale condanua nel 1851 sotto i Borboui di Napoli J** 

La Cassazione di Palermo disse non civile tna politica la obbli^azione nel Governo 
d'ltalia di pa^^are i debiti del Goveruo provvisorio siciliano del 1848." E il Cousiglio 
di stato allontan6 dai tribunali i creditor! dei G »verni provvisorii della Lombardia e 
della Veufzia, attesoch^ ildecidere se il Governo del regno d^ Italia sia suceeduto al Governo 
prorrisorio di Milano (o della Venezia) del 1848, non pub essere di competenza deWautoriUl 
giudiziaria.^'^ 

A ben considerate, tanto coloro i quali ebbero a patire dei torti da parte dei Governi 
permanenti, quanto coloro che rimasoro ad avere dai Governi provvisorii, piti che cre- 
ditori con azione civile, si trovavano, alTepoca delle anncssioniy nella condizione di pre- 
fcwrfcnfi politici, col loro diritto manomesso o prepiudicato, e che una legjje di restaura- 
ziane poteva e pno vistabilire, non riconoscersi o dichiararsi per sentenza di giudice. 

luvece non conosco esempio di decisione di tribunale ordinario dove si neghi al cre- 
ditore d'esperinientare le sue azioni verso I'ltalia, per fatti o contratti deiraunninis- 
trazione piemontese, lonibarda, toscana, parmeuse o napoletana, solamente per difetto 
di legge recogniiira del debito da parte dei poteri dello Stato nuovo. 

^ a torto clie si cita I'autoritA della Cassazione di Palermo, la quale decideva sopra 
nna domanda contro il Governo provvisorio di Sicilia del 1H48 ;"come si cita senza ra- 
gione una decisione della Cort-e d'appello di Fireuze che rigetth la istanza d'un credi- 
tore percontrattocol Governo pontiticio. stata promossa prima della riunione di RomaJ* 
Piti o meno corretti che ne appaiano i motivi, una buona ermeneutica non consenti- 
rebbe a esse decision! un^auiorita^ sia pur dottrinale, all'infuori dei termini del case 
deciso. 

Le Corti di Macerata, d'Ancona e di Milano hanno scartata affatto qnesta eccezione. 
E uotisi che esse pure non vi pronunziarono che per raera occasione. La Corte di 
Macerata aveva dadecidere suUa restituzione d'un deposito fatto in Roma per uu ser- 
vizio pubblicA di C'ltih. di Castillo. Le Corti di Ancona e di Milano avevano da pro- 
nuuziarsi sopra la portata della serviiu militare nei rapporti dell'indenuit^, dovuta o 
no, al padn>ne del fondo che ne vada soggetto. Fu a guisa di premessa, o per farsi 
Btrada a decidere la vera questione della causa, che esse Corti toccarono della natura 
ed eatensione degli obblighi dell'Italia di derivazioue dalle amministrazioni pontiticia 
od austriaca.^^ 

Di tutto ci6 la ragione ^ una sola. L'amministrazione italiana non ha opposto il 
difetto d'una legge italiana di ricoguizione del debito toscano, parmense o napoletano, 
come non avrebbe pensato ad opporlo pel debito piemontese ; ma ha pagato o transat- 
to. La eccezione ha creduto diriservarla per alcnni debiti soltanto, o perch^ ne riguar- 
dasse con qnalche diffideuza I'origine, o perch^ la causa del debito le comparisse politica 
mil cbe civile ; e sempre in questioni di competenza, o di conflitto d'attribuzioni. 

Per tacere dei pareri piu antichi ricorder5, del Constglio di stato, quello dato asezio- 
Di riunitenel Gfebbraio 18<)8, dove, iuterrogato se pel fatto della rioccupazioue fraucese 
di Roma fosse venuta meno la convenzione del 18()6 sul reparto del debito pontiticio, il 
Consiglio opin6 connaturale airoccupazione del territorio, e pero indipendente da ogni 
convenzione I'acquisto delle attivit^, come Taccollo delle passivitii che vi si riportauo.'^ 

Come ricorderb tredecisioui proferite dai Consiglio di stato, due nel 31 dicembre 
1872 Delia causa Treviaani, Yaltrfi neir8 aprilo 1873 nella causa Ranucci. In tutte e tre 
il conflitto era stato decretato sul principio che, trattandosi di debito dependente, nei 
priini due dall'austriaco, e nel terzo caso dall'amministrazione pontifieia, non poteva 
venirne azione civile da esperimentare verso I'ltalia se non dopo nna legge di ricogui- 
zione. I tribunali avevano rigettata la eccezione d'incompetenza; e sul decreto del 
prefetto, il Consiglio di stato rinvibla causa ai tribunali. '^ 

Invano con Bluntschli (articolo 54) si dice di pubblico diritto la successione di Stato a 

*• Vedi allegato n« 14. 

*i Decisione 15 eonnaio 1870. nella cauaa Morgan t«. 

" Decisioni nelTe oanne Kiva, Ca^nola, Borgia, Rosfii, Padri Mechitaristi di Venezia, e (Jroce del 16 
magglo, 12 ciugnu. 2 luglio, 6 novenibre e 7 dicembre 1872. 

u CitaU decia. del 15 gennaio 1£70. 

** Decis. 14 maggio 1870 nella oausa Forini. 

'*Decii». della (.'orte di MaceratA del 14 gennnio 1865 nella oansa Plersantelli : della Corte di Ancona 
del 31 Diarzo 1868 nella cauaa Perozzi; e della Corte di Milano del 3 maggio 1868 nella cauaa Autona- 
Trarerai. 

*• Allegato n» IX 

" Yedi deciaioni negli allegaii 15 e 16. 
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StatOf la quale se una certa analogia ha con la auooessiane del diritto civile nan deve e8$erU 
confusa; e invano con Heffter (^ 25), a cbi domandi, in caso di scioglimento di tuttoo 
di parte di nno Stato se, e a cbi e a qual titolo, vnirenale o particolare, ne ricada la 
BQccesHione del vantaggl e dei caricbi, si risponde che mescolandocosi i principU del dtritt» 
pHvato con queJli del diritto pubblico si h dovuta necessariamente turhare la sempUeita e 
Vai'monia di quatti ultimi. 

luDanzitatto Bluntschli ed Heffter parlano dei rapporti pubblici cbe stabiliti in visU 
dell'antica associazione politica cessauo con essa dove il couservarli non risulti com- 
patibile con la unova condiziouedi cose. Vamminisirazione del demanio pit'rato, tradaco 
V Heffter uello stesno paragrafo, coivesi che la gravanoappartienCj dopo lo 8cioglimento (fmio 
StatOf a quelle che gli h aucceduto. E cib che fa dire che it nuovofiabo auccede a iitolo uniter- 
aale nei dirritti e nelle obhligazioni delVantico. JS^on hiaogna perder di viaia la regola, boxa 

NON INTKLLIGUNTUR NISI DEDUCTO AERE ALIENO. 

In ogui modo n^ con Bluntachli i\h con Heffter si riescedavvero a rendere internazionaU 
nna questione che sia di diritto intemOj come di diritto inierno diventb la qneetiooe 
fra noi pel Looibardo-Yeueto dopo disinteressata 1' Austria per elfetto delle convenzioDi 
del 1871, lo fn sempre pel Napoletano, Parmense, Toscauo, e ora lo h per Tex-Pontificio. 
Cessato, o non mai esistito fra Stato a Stato^ riniane uu solo rapporto da deiinire, quello 
fra la pnbblica admiuistrazione e il suo creditore, e qnesto h rapporte di materia eivUey 
dipendente dal diritto, non internazionalej ma interno. Col creditore per contrattOy cadra 
in discussione il contratto.il suo adempimento o inadempimento, tenuto conto delle 
circostanze di fatto cbe lo accompagnarono e susseguirono. I politici avvenimenti 
porgeranno materia alia cauaa^ o ne tesseranuo la fattispecie, ecco tutto; e id casodi 
coutestazione dovranno bene prouunziarvi i giudici del diritto civilcy alia fattispecie 
applicando le regole del Codice, e dove bisogni, i principii generali del diritto sia pritalo 
cbe pubbltco. h quanto il Cousiglio di stato decise, e con tale gravitii di motivi da non 
poterci torn are piii sopra. 

Giurisprudenza e cousuetudini del regno stanno adunque per principii affatto opposti 
a quelli della relazione ministeriale cbe pur ne invoca Tautorit^. 

Non a proposito essa relazione cita la legge del 4 agosta 1861 come la principale fra 
le leggi di ricognizione fatte dalFItalia dei debiti dei precedenti Goverui. Poicb£ quella 
legt^e non iiitese gi^ ad attribuire azione cimle ai creditor! dei gih, Stati d'ltalia, ma 
sibbene a uniticare i debiti pnbblici cbe si potevano uniiicare. Gii^ per la legge del 10 
luglio 1861, cbe istitui il Gran Libro del debito pubblico, nessuna rendita poteva ee- 
servi iscritta se non in virtii di una legge. E la legge del 4 agosto, guidata da un fine 
ecoiiomico e politico a un tempo, iscrisse nel nuovo Gran Libro del debito pubblico del 
regno d'ltalia il maggior numero dei debiti dei gii!i Stati italiani. Bas^a ripercorrere 
le discussioni fatte alia Camera'^ sn queste leggi, per conviucersi cbe, auzich^ rico- 
noscerue alcuui e altri no, si uniticarono debiti quauti piti si poterono, con rinviare a 
leggi spcciali la iscrizione di quelli cbe si tenevano fnori,e con eccetuare quelli soltaoto 
cbe non si prestavano a essere unificati, attese le specialitii loro di premi, d'amraortizza- 
zione, di garantie cbe ne rendevano lacondizione ditferente dallacondizioue degli altri. 
Le eccezioui venuero motivate dal rispetto dei diritti quesiti, nou per negare ai debiti 
eccetuati uua rico^nizione fatta per gli altri, e della quale ricorresse bisojsno. Uoili- 
cati o no, I'ltalia li ha tutti pagati e li paga. 

IL 

L'antico diritto della guerra faceva lecito Vuccidere il nemico t» aolo proprioj in aolo 
hoHtili, inaolonnUiua et in man, fino ai fauciulli e alle donne, quod infantium quoque ei 
ffrminarum cwdfs iwpune hahetur, et iato belli jure comprehenditur. Coal il Grozio^ ispirato 
nel suo capo IV del libro III, al verso di Firgilio : 

Turn certare odiiaj turn rea rapuiaae licebit 

Secoudo una felice frase di Cicerone, la vittoria rendeva profane ancbe le cose aacre, 
e sono parole del teste : Sepulchra hoatium nobia religioaa non aunt. 

Del nemico preso in guerra fatto servo, era uaturale che ogui bene si acquist>asse dal 
vincitore e padrone, e gli stabili alio Stato cbe aveva vinto, le cose uiobili ricadevaoo 
a cbi se le pigliava per s^ o per dividersi coi compagni.^** 

La civiltii ha mntato il diritto. Fino dal 1743 Afon^esguteu insegnava il ytif« delle 
genti foudarsi su questo principio, che le diverae nazioni devonofarai nella pace il maggior 
bene e nella guerra il minor male possibile. La guerra non h relazione d'uomo a nomo, ma 
di Stato a Stato ; gli individni dolTuna o delfaltra di due uaziooi in guerra, dice va 
rortaliSj sono immici per accidentCj e non lo aono come uominij e nemmeno come ciUadini, «tf 
aolo come aoldati. 

Per tucere dei ricordi biblici, dalla legge pagaua, della quale le storie ci banno la- 
Bciate memorio di inesorabili applicazioui da parte dei Komaui, conquistatori del mon- 

'*Toriinte del 5 giut^iio e 19 giiij^no 1861. 

*' LL. 3. in tin. Ad leg. Coniel. de Hicariis, 1, § 1, 5, § 7, 51. De adqair. rer. dom. 20 ^ 1, De captiris; 
4, De sepulcliro violato ; 36, De religioHis. 
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do, 6 di feroci d» parte dei barbari del nord, che nella caduta delPimpero ne invasero 
le proviDcie, Hiaino di progre8SO in proj^resso gianti alia diohiarazione dei priucipii del 
congresso di Parigi del 30 niarzo 1856, e alle iHtruzioni date per le armate iu carapagDa 
nella guerra di separazioDe fra le proviiicie del nord e le-provincie del sad degli Stati 
Uniti. £ ci troviamo sempre iu via, doo per aDcbe giuoti dove la civilt^ ue sospiDge ; 
tuttavia lontani roeno nolle guerre di terra cbe uelle guerre di ware. A populi armati 
in esterDiiuio di altri popoli, si sostituirouo eserciti permauenti contro eserciti perma- 
neuti, la devastazioue fu resa locale sul campo della zuffa, o dove si decide il couflitto ; 
la stessa lotta ebbe le sue leggi. 

Lo spagnuolo Ferdiuando Vasquez nolle sue Controrersie celehri neg5 afiatto nella cittd 
I'obbligu di risarcire al ciUadino il dauno patito per causa di guerra, eo quodjas belli 
lalia pcrmittat. La guerra invece esseudo nn /af/o focia^e, la society dovri riparare le 
perdite cbe la guerra cagiona, o conipensarne i danni medisLUte giuBtA perequazione & 
goerra fioita. La nazioue, che la guerra a suo riscbio e vantaggio, uod puo lasciare 
n cieco caso arbitro dei danni, male bisogna repartire questi danni fra tutti, come sn 
tntti ricadono i benefizi. Cosl VAhrena nella sua filosoOa del diritto, e VUvffter nel suo 
diritto delle genti dell'Europa rooderna. A Vasquez^ I'ultimo scrittore del diritto 
antico, Grozio'^ e i suoi^commentatori/'iijfewdo?;^, Heineodo, BarbeyraCj avevano gi^ oon- 
trapposta la medesinia ragione della legge rhodia sul getto dalla nave pericolante. 

VatUl distingue i danni nella guerra prodotti dallo Stato o dal sovrano, e i fatti dal 
nemico. 

"Dei primi, alcnni, ei dice, sono inferiti liberamente e per precanzione, come quando 
si prende il campo, la casa, o il giardino di un particolare per costruirvi il bastioue 
d'ona citt^, o uu'opora di fortiticazione, quando si distruggono le messi o i propri 
magazzini percb^ non ne protitti il nemico. Lo Stato deve pagare queste speci di 
danni al particolare, il quale non deve supportare che la sua ^uota parte. Altri danni 
veugono da una inevitabile necessitii, tali sono per esempio, i guasti dell'artiglieria in 
una citta cbe si riprenda al nemico. Questi sono uccideuti, disgrazie della fortuna pei 
proprietari sui qnali ricadono. II sovrano deve avervi un equo riguardo, qnando la 
coudizione dei suoi affari a lui lo conseuta, ma non si ba contro lo Stato azioue per 
sciagure di questa natura, per perdite cbe non ba cagionate liberamente, ma per neces- 
sity, per accidente, usando dei suoi diritti. 

" lo dico, prosegue Vattelj lo stesso dei danni cagionati dal nemico. Tutti i sudditi 
vi sono esposti, e disgrazia a colore sui quali ricadono ! Si pu6 iu una society correr 
pnre questo riscbio pei beni, daccbe lo si corre per la vita. Se dovesse lo Stato inden- 
nizzare a rigore tutti quelli cbe perduno iu questo mode, le pubblicbe fiuanze sareb- 
bero ben presto esaurite; dovrebbe ognuno contribuire del suo in una giusta propor- 
zione, ci5 cbe sarebbe impracticabile. Queste indeunizzazioni, del resto, darebbero 
luogo a mille abusi, e a un dettaglio spaventoso. Donde h a presumere cbe a ci6 non 
intendessero quelli cbe si sono uniti in society 

** il tuttavia, conclude Vattelf assai conforme ai doveri dello Stato, e del sovrano, e 
per conseguenza equissimo e ancbe giustissimo sollevare, tanto cbe si pu6, i disgraziati 
rovinati dalle devastazioni della guerra, come prender cura di una famiglia, di cui il 
capo e il sostegno ha perduta la vita in servizio dello Stato. Vi sono bene dei debiti 
aacri per cbi conosce i suoi doveri, sebbene essi non dieno azioue contro di lui/^*^ 

Vaitel piuttosto cbe insegnare una teoria di versa da quella deWAhreni e d^WHtffler 
h cosl che Taunonzia. £i vuol riparati i danni della guerra con questa differenza : 

Cbe pei danni deliberati dalVautorit^ in apparecchio di militare offesa o difesa, col 
proposito di munizioni o di cautele, Vattel riconosce azione civile a risarcimento, cbe 
nega pei danni fortuiti o fatali come son quelli d^ma invasione nemica. Per questi 
nltiun ei raccomanda, e con calore, di venire in soccorso, ma conseute cbe si consulti 
un po'anche lo stato della pubblica finan;;a. 

Sono rimasti celebri nellMstoria i decreti promulgati in Francia dall'Assemblea 
nazionale nell'U agosto 1792 e dalla Convenzione nel 14 agosto 1793, e nel 16 mes- 
sidoro delTanno II. L'Assemblea nazionale decretava: ** II serait accord^ des secours 
on des indemnit^s aux citoyens fran^ais qui pendant la dnr6e de la guerre auront 
perda par le fait des enuemis ext^rieurs tout ou partie de lenrs propri^t^s.^^ Ma se si 
voUero risarciti tutti i danneggiati nei loro beni dai nemici o nella difesa del terri- 
torio, era caso per baso dalla Convenzione stessa cbe si decretava la indennit^. N^ 
par troppo a questo generoso ricordo vuolsi disgiungere I'altro amaro ricordo degli 
OM^jfitaft ; cbe cio^ col pagare sovercbio si finl col pagare nessuno o col pagare in 
una moneta cbe valse piii nulla. 

Alia distinzioue del Vattd si attenne il conte di Cavour nolle sue celebrate orazioni 
alia Camera dei deputati sul trattato di Zurigo nella tomato del 21 maggio, e suUa 
interpellanza Depretis in quella del 22 giugno 1H60. Nel 16 agosto 1860 il ministro Fa- 
rini vi iuformava una circolare diramata ai prefetti.^ II Consiglio di stato ne pro- 
fe8s6 in via di massima i priucipii nel voto del 27 maggio 1867;" e ne ba fatta Pappli- 
cazione ai danneggiati di Gaeta, d'Alessandria, di Casale, di Piacenza, del Bolognese, 

■^ * — - — — ^ I _ _ — ,- 

"Lib. in. cap. SO. « § 932. «AUegato n» 2. "AUegato n» 12. 
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di Castiglion delle Stiviere e di Roma, coi pareri del 26 magpo, 10, 14 luglio e 21 otto- 
bre 1865, 28 febbraio, 26 giugno, 16 luglio, e 3 dicerabre 1868, 12 luglio lfcf70, 10 feb- 
braio, 5 lu^iggio e 29 settembre 1871, per tacere di altri. 

I tribnnali hanno applicjtta la luedesima teoria. Dov'd deliberazione, liberti^ di 
consiglio, ivi la responsibility del dauDo; dove I'accidente h all'infaori della volonU, 
della liberty e della scelta, fa imprevedibile il caso, divina laforza, ivi 11 iTortaito, il 
fatale di cui nessuno risponde. 

Nel 1853 e 1860 la Corte d'appello di Lacca e la Cassazione di Firenze in una caasa 
Santernecchi ; nel 1867 e 1868 il tribiiDal& e la Corte d'appello di Milano in nna causa 
Antona-Traversi ; e nel 1866 la Corte d'appello di Messina e la Cassazione di Palermo 
nel 1868 in un cansa Tripodo^ banno quella distiuzioue del Vattel elevata fra noi a 
luassinia ricevnta di ginrisprudenza.^-* 

Nell'applicazione non si ebbe difllcolt^, qiiando si h trattato d'abbattimonto d'alberi 
e di case intorno alle fortezze non ancora attaccate dal nemico, o di occupazioni di 
terreni per fortificazioni passeggere durante I'armistizio. 

Una diflicoltA h sorta suUe requisizioni fatte dal nemico per mezzo dell'autorita locale. 
Poicb^ di rimborsare le requisizioni fatte dentro lo Stato per lo trnppe uaziouali, ne«- 
8uno ba mai dubitato.e non dubita. Le re<ne patenti del 9 agosto 1836 si trovano d'ac- 
cordo con la legge francpse del 26 o 29 aprile 1792 neirammettereil principio del paga- 
mento; I'urgenza potendo autorizzare I'occupazione e il modo, aHSolvere dalJa preven- 
tiva, non dall'iudennit^, ancbe ex post facto. 

II conte di Cavour sul tetTeno del diritto, rispose recisamente, costituire un vero debito 
deiritalia le requisizioni fatte dalV Austria in Lombardia^ e non considerarsi per tali le 
requisizioni fatte da questa parte del Tieino. In Lombardia prima della guerra il Governs 
austriaco era Governo regolare.di qua del Tieino e)'a un nemico combattente. Sono le sne 
parole. Gli rispose il deputato Cabella cbe il nemico sulk provincie occupate escrcita i di- 
ritti della sovranitd difatio ed ha il diritlo di rivei'Cj e per conseguenza sefa requisizioni per 
alimentare le sue truppe, impone un debito alio Stato,-^ 

Ed h vero cbele reqnisizioui si sostituirono ai saccbeggiealledepredazioni, riscatta- 
rono djille rapine il paese invaso, imposero re;j:ola e modo alia militaro liceuza. 

Ricorda il Dalloz la legge del 23 settembre 1814, cbe dichiar5 afiette alle requisizioni 
6 fortiiture fatte per le armate le coutribnzioni dirette si ordinarie cbe straordinarie 
dal 1813 e 1814 ; la legge del 28 ginguo 1815 che autorizz^ il Governo ad assicurarele 
Bussistenzo e i trasporti militari delle armate per via di requisizioni, a prezzi di tariffs; 
el'ordinanza del 16 agosto 1815, cbe in via d'urgenza impose una contribuzione stra- 
ordinaria di cento milioni e la riparti sni diversi dipartimenti in proporzione delle loro 
risorse, /)€r diminuire il carico delle requisizioni che pesavano unicamente sni dipartimenti 
invasi ; Tordinanza del 5 ottobre 1815; le leggi di iiuauza del 28 aprile 1816 esul bilan- 
cio del 1821, relative alio stesso argomento. 

Con tutto ci6 si trova negata azione ai danneggiati da requisizioni del maire per 
fornire le trnppe nemicbe.* 

**Annali di giurUprudenza toscano, anno 1858. 2, 891. anno I860, 1,243: DD. del tribnnale civile di Mi- 
lano, del 2:1 niar;<;io 1867, e della Corte d'appello di Milano, del 3 maggio 1868 ; Corte d'api)ello di Mes- 
sina, del 28 diceinbre 1866, Caasazione di Palermo del 7 gennaio 1868. 

In Toncaua »ono conosciute le dne deeisioni deirantica Riiota, e del Magistrato snpremo del 1" la^io 
1806 e 22 settembre 1807, noUa Liburnen. prcetensce rrfeetionis damnorum. Anche allora si trattave 
d'nn barone D'Aspre entrat-o nel 1799 in Livorno eoi Tedeschi, che avevano depredato nn livornew 
(Trou(^ny) d'alcuni quadri di provenienza francese ; nonostante gli editti che risparuiiavauo dai m- 
qnestri, acocsi aulle robe del Governo francese, le robe dei privati, non militari e non iinpiegati nelle 
armate. Una Commissione di prede nominata dal D'Aspre orf1in6 la reRtdtnxione al Tron()uy dei snoi 

aoadri, a patto che ei rinanziasse ai vendnti o spediti a Vienna. II Tron(}tiy ne mosse litecootmil 
-overno del regno d'Etrnria. £ prima Ubaldo Magfji, poi il Sertnolli e il Pueetni^ e per nltimo il SalvftH, 
il Niccolini e il Fini rigcttarono la domanda dell'attore. Allora i motivi delle decisiooi spaziavanoia 
trattati della materia. lotrascrivo qoento solo, che ^ del Puccini : 

" Non cousiderata panto la detta sentenza (della Comraisrtione delle prede nominata dal D' Aspre), lo 
spoglio predetto rimaneva nn atto di privata violeoza fatto da persone mancanti d'antorilA ]>er commet- 
terlo in qualunqiie rappreaontanza vogliono riguardarsi. e che obbliga esse solamento e nou la nnivenu- 
litA dei possessor! delio Stato, innocent! e non partecip! in alcuna giiisa del fatto. 

" O vnol considerarsi qaesta senteuza, e le sentenzo ioginst« dan no lungo a ripari convenient! avanti 
altri gindici, ed in ulterior! istauze, ma giamma! a indeuuit^ contro il Tesoro pubblico dello Stato oel 
cui territorio sono proferite. 

" Non tutti i danui, non tutte le perdite che gli individa! sofi^ono per la circostanza d'una gnerra ^^ 
bono risaroirsi dairanivorsalit^ dello Stato, sebbene accadut! nel suo territorio. Alcuni fra i qiuli 
Orozio e Puffendorf, col loro traduttore Barbeurac, hauno creduto, h vero, che nel rigore dei doveri 
social! vi sia (jnello di far risentire a tatti per la quota parte d! ciaschedune i danui di analsivo^li* 
specie portati sui singoli cittadin! dalla giienra. come derivant! da una casua nniversale. Ma bannori 
in opposizione altri cbe non riconoscono alcana obbligazione di rimborso nella society per le oonse^eoM 
qaalanqne della guerra risentite dai particolari ; come Herzio, Enrico Coeceio, Sam. Stgkio. Gli stetai 
I>o! di sopra citati scrittori hanno creduto Lneseguibile la loro dottrina neila sua pienezza, e ne fanno 
poi dipendere la giuata estensione ed applioazione dal Governo civile. Ed oggiraai la t«or!a comnM 
presso gli scrittori di diritto pubblico o ueUa pratica delle nazioniei^ che nou sia lo Stato t«nnto alli 
rifazione di altri danni che ai quelli cagionati dalla legittima rappresentanza deiruuiveraale, odw 
dell'universale hanno ridondato in un certo vantaggio: e che tutti gl! altri di diversa specie resttnot 
carico de! particolari che 1! hanno sofferti, come accident! parzial! e mali inevitabili della fortiui*-'' 
ZiROLER, Dejure majestatico; Vattel, Droit desgent, etc, 

<^ Tornata del 22 gingno 1860. 

"Ordon. 16 uovembre 1825 in aff. Scboengriin. 
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n BlunUchliy parlando (telle contribnzioni cbe nn'armata ha dirittodi levare snl ter- 
ritorio ueniicu, ai stndia di restringerle alle assolutamente indispensabili per man- 
tenersi e pei suoi moviinentl. Ei crede potere Varmata Deroica reclamare gratuitnaiente 
dalle popolazioni le »o\e impoRizioDi e coniribtizioni di guerra nei limiti 8tal{iliti dal- 
I'aso o dalle legsi di^l paese. Lamenta cbe, al di bl, il ueiuico cbe ba ordinata la reqai- 
sizione si liniiri a rila^eiarne ricevut>a e a farne sperare il riuiborso dal Govemo locale, il 
quale, uiilhi avendo ricevnto, iiou vuol nulla saperue E, osservato cbe nei trattati di 
pace se ne fa rarainente qneHtione, il Blunt^hli conclude trovarsi allora i diritti dei co- 
muni e dei particolari verso lo Stato neniico ben gravemente compromessi, e cbe tntto 
ci5 cbe ad essi rimaue ^ di cbiedere al loro Govenio di aiiitarli in nome dell'equitiH.'*' 

La giurisprndenza si h pronunciata in questo senso ancbe fra noi. 

Salle requisizioni del l!^r>9fattedagli Austriaci nella Lomellina col mezzo dei sindaci, 
si ha nnadotta decisione della Cassazione di Milano del 18 luylio 1864, proferita nella 
cansa fra il coninne di Sannazzaro e Maggi Pietro. 

Ivi la Cassazione ne^a i termini del mandate per difetto di volontii ; della gestione di 
negosicYie trova il suo appopgio nei roandato legalmeute presnnto ; e della legge rhodia^ cbe 
ha per base Tugnaglianza dei ri^cbi e dei vantaggi. Invooa la dottrina dei pubblicisti, 
dei qnali, i piti favorevoli al principio dellMndennit^, lo applicano verso In Stato e non 
verso i comuni, essi pure danneggiati, e ancbe vers^) lo Stato non consentono azione 
civil mente esperibile. Cita la Francia rivoluzionaria, cbe sospinse la solidaliia nazionale 
fine alTesaltazione del sentimento, eppure uego ogni aziofie giudiziaria per fatti e danrU 
di gHetnra injlitti ai cUtadini da riolenza neinica, con o aenza il ministero pasaivo dei aindacu 
E csissb 9enza rtiiWola sentenzadel tribunaledi Vigevanocontrariaallacomunitii, chia- 
dendo la serie delle sue considerazioni con la seguente : 

" Attesocb^ le aafx)rit(i cowunali cbe neiriuvtisione dello straniero pur rimasero al 
loro posto e i cittadini cbe ne ascoltarono la voce ed ora as[>ettano pazientemente 
un eqno provvedimeuto, adempierono un patriottico ufficio ebeu meritaronodel paese ; 
e certamente vi banno debiti sacrosanti per cbi conosce il dovere beneb^ non sanzio- 
uati da azione giuridica ; n^ 6 da dubitare cbe la nazione sia per dimenticare cio cbe le 
consigliano gl'interessi superiori deiPavvenire, la giustizia ed in specie la piet^ verso 
nnmerose fauiiglie spogliate e forse ridotte in misero stato. Questo solo si nega cbe 
un'azione giudiziaria con principii, con metodi e con procedimenti inetti al bisognoy 
poesa sosii^uirsi col^ dov'^ solo competente e praticabile un arbitrato legislativo." 

III. 

Secondo la vostra Corrmissione, giuridica h duuque per I'ltalia la obbligazione di 
pagare i debiti lasciati dalle aniuiinistrazioni permanenti, cbe precedevano la sua for- 
mazione; ^ cirile I'azione dei creditori ; di diritto intertio la questione. 

Non ba iuvece cbe natura j7o/tttca il rapporto dell'Italia verso i creditori dei Governi 
provvisori del 1848 e 1849 ; e pero non d'azione da speriraentare utilmenteai tribunali, 
ma quel rapporto pub solo e deve foruiare soggetto d'un provvedimeuto legislativo. 

Fra danneggiaio per la guerra e Govemo intercede rapporto di creditore a debitore dove 
il danno venj^a prodotto da proposito deliberato dall'autoritii, meutre al dauno fortuito 
o fataley se si vieue o si pub venire in soccorso, non si conseute azione. Fatale h il danno 
cbe reca il nemico, incursus hostium ;^ e lo sono pertanto le sue requisizioni ancbe se 
fatte e regolate col mezzo dei sindaci. Nelle quali vuolsi tuttavia ricouoscere al diritto 
della /or^a mescolarsi uu po 'ancbe il diritto della ragione, o il Ciiso assumere indole di 
case Diisto, da couseguentemente reclamare up trattamento speciale. 

Ecco i principii cbe la Commissione ba presi a guida delle sue proposte ; h dei qnali 
scendo in suo nome a discorrere delle applicazioui, a suo giudizio, convenienti a tutte, 
Tuna dopo I'altra, le partite notate neWailegato alia relazioue miuisteriale. 

La Commissione ba dovuto avvertire cbe Vallegaio mescola insieme e confonde par- 
tite di uatura diversa e politicameute e giuridicamente. Essa una volta per tutte qui 
nota che I'al legato, se da uu lato abbonda, dall'altro trascura partite cbe banno lostesso 
titolo, e perb da sottoporre a ugual trattamento. 

Se pertanto i principii della Commissione prevarranno, I'applicazioue de'suoi prin- 
cipii sar^ da esteudere a ogni peudenza cbe rientri nella formola geuerale dolla loro 
detinizione, e cib quand'anche si tratti di partita, non coutemplata uelUallegato, o non 
dalla relazione presence, cbe ba preso a seguirlo. 

LE APPLICAZIONI ALL'aLLEGATO DEI PRINCIPII DELLA COMMISSIONE. 

1. — Lomhardia e Venezia, 

Espropriazioni e somministrazioni militari, appropriazioni di stabili fatte dalla cassa 

d'amraortizzazione del Govemo italico. 

Sommano a lire 5,043,687 33 i crediti, non regolati, sebbon reclamati da comuni e 
privati di Lomhardia avauti alia speciale Commissione presso il Monte lombardo-veneto, 

^ 6I>3. * ' Leg. 16, ff ; commodatL 
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institaita in esecuzione all'articolo 97 delVatto finale del Congresso di VienDa del 9 
ging^o 1815. 

Nel trattato del 30 mag^io 1814, stipulato fra la Francid che cedeva e rAastria che 
acquistaya il Lombardo- Veneto, all'articolo 19 il Govemo francese si impefftiara di fof 
liquidare epagare 1e aomme rim<i8t€ a $ho debito net paesi faoH del auo territorio per oontrotti 
o altre obbligazioni per famiture o somministrazioni rerso privati o verso istitutu 

Dopo i cento giomi, per la conv'enzione finale del 25 aprile 1818, la Francia, in eseco- 
zione airarticolo 19, pag5 ai Governi sottodcritti al trattato I'J milioni e 40,000 liredi 
rondita« o 240 milioni e 800,000 lire di capitale, dei qnali toccarono alPAastria pel Lorn- 
bardo-Veneto 25 milioni, oltre 2,612,642 lire da essa ricevate prima. 

Con la patente del 27 agosto 1820 I'Anstria institul una Commissione liqnidatricedel 
debito arretrato dell'amministrazione del cessato regno italico, con iutimazione &i 
creditor! ad esibire i loro titoli a tiitto il 1821, e tolta ogni relativa competenza ai tri- 
bunali, come ad ogni altra magistratura ammini strati va. 

Eppure nel 1859 e nel 1866 questa liquidazione non era peranche cbiusa, n^ saldatisi 
trovarono i conti. La convenziooe del 9 setteinbre 18t)0, stipnlata al seguito del trat- 
tato di Znrigo del 10 novembre 1859, e il trattato di Vienna del 3 ottobre 1866, rimet- 
tevano a regolarsi fra cM di diritto qneste antiche pendenze. 

E tntte 81 riprodussero, e invocati gli stessi titoli dei trattati del 1814, del 1815 e del 
1818, dai comraissari italiani nolle discussioni coi commigsari imperiali, le qnali pre- 
cederono e prepararono la conyeneioue del 6 gennaio, approvata con la legge del 23 
marzo 1871.«» 

E atte«ocbti si pattniva in qnesta convenzione — touies les ridamations presentees par 
le$ dexix Gouvernements soni compens^es en voie de transaction^ moyennant le paiement qwele 
GoHveniement Austro-Hongrois b^ engage d faire an Gouvernenient italien dans le semestrt 
dune sommede 4,749,000 florins — il debito non aucora liquidato e non pagato dairAnstria 
divent5 debito da liquidare e da pagare dall'Italia. 

Nella diecussione alia Camera sulle convenzioni del 1871, principio e applicazione 
fnrono propngnati da piii d'un oratore. E a ragiono. Poich^ I'Austria non ba mai ira- 
pugnato il debito. Messe poca buona volonti\ nel liqnidarlo e ancbe meno uel pagarlo. 
ma eccezioni non le oppose mai. E ora il Governo d'ltalia, subeutrato negli obblighi 
deirAustria per ragioni territoriali e per convenzione, non solo non vorri opporre ecce- 
zioni non opposte dall'AuHtriaco^ ma h da con tare che porterii nel compier<4 le liquidv 
zioni e nel saldare i pagameuti una volontilb migliore di quella gii^ messa dair Austria 
che allnng5 tauto le prime per difljerire i secondi. 

2. — Parma e Piacenza. 
Somministrazioni degli anni 1811, 1812, 1814 e 1815. 

fc questo un credito degli ospizi civili di Borgo San Douniuo del 1814 e 1815 per man- 
teniniento di ricoverati mendic«auti, di lire 6419 &*f per provvista di pagliericci e panni 
pei detenuti in quelle prigioni, e di lire 416 02, in tutto lire 68:55 68. 

Ma come sia debito dello Stato, e meno che mai perch^ liguri in un prospetto di 
danni di guerra, alia Coinmissioue non e risultato. Ella sa che il Governo parmense nun 
lo riconobbe, e che si ha per debito prescriitOj e per5 passa oltre. 

3. — Provincie napoletane. 
Prestito forzato nazionale del 1821. 

^ Vimprestito votato in 3,000,000 di ducati dal Parlamento napoletano, decretatoper 
legge del 17 febbraio 1821, stato nel 27 marzo sospeso e poi annnllato per decreto del 6 
aprile 1821. Sui versatnenti avvenuti dal 17 febbraio al 27 marzo si dicono rimasti da 
restituire ducati 26,5,456 09, pari a lire 1,128,188 38. Ma si tace come e perch6 non 
restituiti, non si dice se i titoli sono conservati ed esibiti, e dove e in quale giuridica 
condizione si siauo trovati osi trovino, o dopo quali precedenti dei Governi provvisorii 
o permauenti del Napoletano. 

La Commissione pertanto ha lasciata questa partita senza proposte nelle oondiziooi 
di diritto che ha. 

Dal la natura del suo mandato essa si tenne invitata ad esordire i suoi lavori dal 
1848, da quando spunt6 I'aurora del naziona'e risorgimento. Dei debiti del gi^re^oo 
italico ha dovuto occuparsi, perche 11 trov5 fatti suoi dalTAustria e riugiovauiti nelle 
conferenze diplomaticbe del 1870 e dalla convenzione approvata con la legge del 1^1' 
Montre a sapnta della Commissione nulla h soprag<^iunto che revochi a nuova vita qd 
fatto che sembra dall'ammiuistrazione borbonica lasciato per compinto^ col sistemadi 
governo che aveva. Male avvezza, avr^ fatto male ; la sua sartt stata opera di mai 
governo, e potnl esseriie venuto un torto da riparare dal Governo italiano; ma non 
saremmo in termini di civile obbligazione o di debito che questo abbia seuz'altroa 
dimettere. Le quali cose si dicono quasi a modo di dirinazione^ e, anzich^ per proferire 
giadizi sopra fatti accertati, per giustificure la riserva della Commissione. 

^ Vedasi la relazione preaentata sa quella conveDziono dalla Giunta nel 3 marzo 1871. 
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4. — ImpresHH del Govemi prowisoiHi del 1848. 

La Lombakdia apparisce per lire 8,497y8iK) 72, somma costituita da imprestiti in 
denaro ordinati coi decreti del Governo provvisorio del 27 inarzo, !<> gingDo e 28 luglio 
1648, da ritenute fatte sugli stipendi e le pensioui coi decreti dei 29 aprile e 19 maggio 
1H48, e dal prestito in oggetti d'oro e d'argento decretato uol 1" luglio 1848. 

La Lnmbardia voto il 8iio plebiscite neU'8 giugno 1848, accettatoda Re Carlo Alberto 
Del 13 giiigno e dal Parlamento subalpino con legge dell'll luglio. N51a Lombardia fn 
cbianiata uel 1859 a rinnovare il suo plebiscito. liestaurato u diritto nazianale, i vostri 
rati raffermano Vumone col mio regno che si fonda velle guarentigh del viver civile^ baudiva 
Vittorio Euiauuele col proclania del 9 giugno quando, ricondotto dalle armi liberatrici, 
ripreudeva il governo di Lombardia. ^ nn fatto storico cbe Vunione non si fece allora, 
o cbe nel 1859 si ripristinb Tunione votata nel 1848, 

Di conseuso coi regi commissari Montezemolo e Strigellij qnesti imprestiti ebberocarat- 
tere in parte volontario, e in parte coattivo. Si presero da quel Governo anche i depor 
siti necessari, dei quali poi PAustria non restitul che i necessari per necessitii di legge 
o di contratto, non rimasti nel la ca^isa un giomo piil del prescritto ed esclusi quelli 
esegniti nel periodo del Governo di fatto. Sono restrizioui imposte dall'Austria e pub- 
blicate con risoluzione del 13 luglio 1852. Intanto 1 denari raccoiti da quelli imprestiti 
come i presi dalla cassa dei depositi servirouo ugualiuente alia causa nazionale, stata 
inangurata con le fauiose cinque giornate. 

Fin dal dicenibre 1859 il commissario straordinario Vigliani pi^pose di questi debiti 
la iscrizione nel libro del debito pubbliso dello Stato. Nd la prefettura di Milauo trov6 
in aprile del 1860 da fare diverse proposte. 

II niinistro Bastogl nella discussioue alia Camera sul progetto di Icgge per Vunifica- 
zione dei debits pubblici d'ltalia, rispondeudo al deputato AUieviy dichiarava in nonie 
del Ministero, presieduto allora dal conte di Cavour^ riconoscere i geiierotn sforzi fatti 
dalla Lambardia nel 1848, essersi data ogni cura per^ raccogliere docuitientiy esaminarli accu- 
r€Uamente per poter quindi prenentare una legge afflnM vengano ponH in regola ipreatiti che 
fece la Lombardia nel 1848. 

II uiiuistro Minghetti a identicbe dicbiarazioni, sulle interpellanze del ^eputato 
Maccki, nelle toruate del 4 marzo e 28 luglio 1863, aggiungeva che alia presentazione 
d'an progetto di legge non mancava oraniai cbe il parere del Cousiglio di stato. 

£ il Consiglio di stato dette il suo parere nella seduta del 3 settenibre di quelTanno 
18G3 nel senso che il progetto avesse ad essere presentato, comuuque traitandosi d'ob- 
hUgazione naturale a cui si deve restituire il caraUere d^obbligazione virile per conhiderazioni 
di giustiziay d^equita e di convenienza politica spetti al Governo il giudicare della opportunity 
del tempo in cui la propoata debba esaer fatta.^ 

II Consiglio di stato, che costanteraente ha negato ai creditori dei Governi provvi- 
Borii del li^8 di far valere ai tribunal i le loro ragioni, si h niant^uuto pure costaute uel 
sollecitare il Governo a provocare dal Parlamento una legge, la quale restituisse ai 
titoli di essi creditori la virtii ginridica che avevano perduta e togliesse le inique restri- 
zioni opposte dalPAustria alia restituzione dei depositi con la risoluzione del 1852.^^ 

Uu progetto di legge d'initiativa parlameiitare nel gennaio del 1865 venue anche 
presentato da 52 deputati per cauibiare i titoli di quelli imprestiti in tanta reudita 
eonsolidata del 5 per cento. E se quel progetto rest5 sorpreso dalla chiusura della Ses- 
sione, costituisce pur sempre un precedent-e da tenere in conto. 

Passaggi da una ad altra mano per alienazione di qnesti titoli potranno essere, e 
saranno avvennti. La Giunta non sa nb vuole escluderlo, come h certo che agli acqui- 
renti non sono quel titoli costati il loro valore nominale. Ma n^ si deve esagerare il 
fatto, avendosi prove che molti di quel titoli si conservano tuttora dagli origiuari sov- ^ 
ventori ; e non e il 5, ma il 3 per cento che la Giunta si t) indotta ad offrire a questa \ 
specie di creditori, ai qnali venue meno o rest5 interrotta la condizione giuridiea del ^ 
lore titolo di credito. £ deutro qnesti limiti, il trattameuto sembra veragieute dover 
Tincere ogni ritegno, disarmare ogni opposizione. 

Yknrzia sta nella lista dolVallegato : 

per 3,8H8,900 00 prestito del 14 maggio 1848: 
1, 296, 300 00 per quello del 20 giugno 184S ; 
1,296,880 00 prestito in oggetti d'oro, d'argento e ritenute del 19 luglio e 16 

agosto ; 
1,609,675 00 Buoni emessi dalla Banca di sconto, giusta il decreto del 25 luglio 

1848; 
2,659,834 76 prestiti dei 19 setterabre, 14 ottobre, 15 noverabre 1848 e9 aprile 

1849 ; 
1,571,136 22 moncta patriottica rimasta in circolazione dopo la notificazioue 

auHtriaca del 2 ottobre 1849 : 

*• Vedi allegato n» 11. 

** Pm^ri del SO ottobre 1868 in aff Eredit^ Labia, del 36 marzo 1869 in aff. Boui e Uel 5 marzo 1873 in 
lit KaflEkrd. 
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per 8, 973, 774 57 scapito sulla carta^ emessa dal coronne di Yenezia, e per lire aostrii- 

cbe 20,766,291 52, cambiata contro a valuta aantriaca al 50 per 
\ cento, per effetto della conveuzione del 22 agosto 1H49. 

Sa qnest'ultinia partita uou h a tratteuersi; il canibio fra carta veneta e carta au- 
striaca esHendoHi consumato seuza lasciar tracciu seusibili dietro a be, e x^er disposizioiic 
del Govenio del tempo. 

Ma gli iiupreatiti della Yenezia hauno la raedisima origine, ebbero lo stesso fine e 
ineritano iigiial trattameDto degli iiuprestiti lombardi. 

Yeuezia si uul con la Lombardia al Piemonte per plebiscito accettato ecu la leggedel 
27 luglio ld48, ebbe 11 siio regio commissario, prosegu) i uiilitari apprestamenti dopu 
rariuistizio Salanco, fa sovveuuta dal Piemonte d'uu sussidio meusile di lire 600,q6o, 
delle quali in genuaio del 1849 tocc5 un primo accouto di lire 200,000, e dope Novare 
808teuue da sola cxuella eroica rensttmza ad ogni costo, cbe resterd. lueuiorabile nelb 
storia. 

Se per Yenezia luancano ledicbiarazioni ehc i ministri fecero tante voIt« per la Lom- 
bardia, fn percbe Yeuezia pot^ aolo riuuirsi alTItalia in ottobre del 1866: mentre fo la 
lietizioue del suo miiuicipio e della sua Camera di commercio, che provoc5 qnella die- 
cussioue alia Camera, al seguito della quale venne ripreseutato 11 progetto su cui si 
discute. 

Roma ebbe la sua preditadi huoni emessi dalla repubblica coi decreti dei 1° c 26 marzo, 

5 e 11 aprile e 5 maggio 1849, e ritirati con la riduziuue del 35 per cento per uotifica- 
zioue dei Goveruo pouiiticio del 24 settembre 1849. £ di qaesta perdita uon potrebbe 
ora farsi ragioiie, come uon ^ fatta per la veneta^ mutata iu valuta austriaca col maggiore 
ttcapito del 50 per cento. Poicb^ in quella come iu questa perdita il cauibio si oidouo 
come e da cbi allora poteva ordiuarlo, u<^, dopo il ritiro dei titoli, souo rimasti dauoeg- 
giati accertabili. 

Ma Roma ebbe pure il suo imprestito coattivo, ordin<ato dalla repubblica col decreto 
del 2 marzo 1849, e una requisizione di argeuti decretata nel 2 maggio ; con aver data 
il primo una somma di lire 1,298,932 98, la secouda di lire 509,432 20. 

Se uon cbe, di froute agli argenti requisiti si couseguarouo dalla Zecca dei baoni, 
9iati pagaitL in moneta d'argenU) ptateale enieaaa dalla repubblica ^ *5 la Zrcca vers6 iu deposi- 
teria iu settembre del 1850, iu moneta metallica, scudi 5549 61, valore di 17 buoni^ restati 
iusoluti, per argeuti preseutati alia Zecca dal Triumvirate, dal Ministero deiriutemoe 
da varie Commissioni di requisizioni.^'^ Apparisce iusomma partita saldata. 

Nou rimaue pertauto cbe Timjirestito per 1,298,932 lire e centesimi 98. £ di questo 
la vostra Commissioue vi propone il medesimo trattameuto degli imprestiti degli altri 
Ooverni provvisorii del 1848. Se il romano nou si ispirb, come gli altri Goverui, al 
priucipio mouarcbico, s'ispir5, come gli altri, al priucipio naziouale, con averlo, Delia 
difesa di Roma, propognato cou valore, resisteado a soldati strauieri, stimati allora i 
migliori d'£uropa. 

Napoli.— Nelle puoviNCiE napoletank, cou decreto reale del 26 aprile 1848, fu ordi- 
uato un imprestito forzato per dut e rolontario per un milioue di ducati. 

Auuullato e ritirato, pare cbe rimaugauo di esse imprestito non rimborsati tanti titoli 
X)er ducati 458,032 41, pari a lire italiaue 1,946,637 74. £ se di qnesti titoli ne restino 
aucora iu corso. la Coiumissioue nou ha potuto appurare. Se ne restano, meritano sico- 
rameute di cssere ritirati e pagati come si ritirauo e pagauo gli altri di queirepoca, 
della medesima causa e cbe si raccoiuaudauo a uno stesso ordiue di cousideraziooi- 
Napoli nou ebbe Goveruo procvisorio uel 1848, e reale fu il decreto cbe ordiu6 Timprf- 
stito. La quale e tal circostauza da uou dimeuticare nel trattumento di quest-a partita. 

SiciLiA. — Chi mauca nella lista i5 la Sicilia. Poicbe ai debiti del Goveruo provvi- 
sorio della Siuilia provvide un decreto luogotenenziale del 31 dicembre 1860, con questo 
articolo: I titoli dei debiti nazionali del 1848 e 1849 non aucora tstinti aono ctmmutaii in 
iscrizioni di rendita 5 per cento da asaegnarsi anl loro valor capitale^ col godimenio dal P 
gennaio 1861. 

£ quanti ebbero titoli di quel debiti nazionali della Sicilia se li trovano ora convertiti 
in altrettanto cousolidato 5 per cento italiano. 

La quale sorte uon puo che solicitare a provvedere ai debiti degli altri Govemidi 
ugual uatura, so pur nou vogliamo che la giustizia distributiva patisca piti a lango 
uu'utfesa, che uou si b nemmeuo dispusti a rix)arare completameute. 

5. — Somminiatrazionij requiffizioni e danni de guerra del 1848-49. 

Le PROVINCIK EX-PONTiPiciE, aunesse nel 1859 e 1860, per prestazioni e somministrt- 
zioni alio uiilizie della repubblica romana e del Goveruo pontiiicio hanno preaaocbe 
liquidato un credito di lire 124,867 97. 

La LoMBAHDiA per somministrazioui e lavori di corpi morali e privati, per conto del 
Governo provvisorio, ha uu credito accertat-o di lire 1,235,763 63 per tacere d'altra par- 
tita presuuta <li lire 2,237,957 54 messa in nota per requisizioni e danni, nou giustificati 

6 p^6 da elimiuare dal conto. 

>*£: qnanto risalta da un attestato rilasciato dall'iDteudente della Zecca romana nel 28 marzo 187L 
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kiA ^ notata per an piccolo credito presunto di lire 86,087 II per spese di vitto e 

io di truppe auBtriache, e, iDsit^me con Piacknza, per altro credito di lire 8150 83 

»8tazioiu e soniiuioistrazioni a trnppe uazionali. 

EX-DCCATO DI MoDENA per questo titolo si liquids appena la insiguificante 

i di lire 61)9 73. 

. SiciLiA per somroinistrazioni militari liqnidb per lire 18,283 28, e nulla per 

zioni e dauni pei qnali si avevano reclanii per lire 240,008 63. 

KMoxT£ D»lla canipagna del marzo 1849 patl requisizioni e daoni di goerra cbe 

;ro aHceiulere a lire 2,152,392 48. 

li'g(;e del 15 giugno 1^50 apd uu credito di lire 500,000 per sovvenire gli abitanti 

roriucie di Novara e di Lomellinay danneggiati in occasione delta guerra del mese di 

1849 € che trocansi in ristrette condizioni di fortuna, 

I 500,000 liriB che sceiuaoo d'alrettanta soiuma quella partita, o, per dir meglio, 

ano. Se iofatti delle requisizioni e dei daiini si teneva allora lo stesso criterio, 

inno die le requisizioni regolaripo giustificate furono pagate,donde h uoa partita 

A Delia Dota solo per figura. 

r fignra vi stanno le puovincie vrnete e di Mantova niente meuo cbe per lire 

059 :i5 a titolo di requisizioui e danui della guerra del 1848 e 1849. 

^rocciic c iioto come per disposizioue del Governo austriaco le somministrazioni 

Deri di Hussisteuza, foroite dal 18 marzo 1848 al 31 dicembre 1849 alle truppe 

ali accauipate nei Lomburdo-Veneto per combattere la insun'ezione e Vai^iata ita- 

}iu la iansa di guerra allora imposta, e i gravi danni aiTccatt dal militare in quelle 

tnce, si fecero gravare a tutto carico delle proviucio stesse ia proporzionu del loro 

■ 

i noto del pari cbe un decreto del Mioistero di Vienna del 17 novembre 1858 
i6 la perequazione o il conguaglio fra le proviucie lombarde e venete di uu debito 

to per prestazioni, iu natura e iu deuaro, di L.55, 988,741 66 

fundo sociale custituito per corrispoudere alle esorbitaDti pretese 

nilitare 862,a53 96 

tassabellica 36,045,100 59 

Id totale austriache 92,896,706 21 

I perequazione stata approvata, la Lorobanlia risult^ debitrioe per conguaglio 
la Venezia di lire 3,80^,000. K se ne restb ritardato il pagameuto fu per le 
giunte vicoDde politicbe, e aocbe per difficolt^ di subreparto del debito, sorte 
irovincie iuteressate. 

iuistero ba dovuto pih volte mescolarsi e mescolare il Consiglio di stato nella 
>iie, portata per ultimo dalla provincia di Cremona alia decisioue dei tribuuali 
ri. N^ opportUDO, n^ legale pare pertanto alia Coumiinsioue il turbare con sue 
te il corso ordioario di giustizia, stato preso dapendenze, cbe alcune proviucie 
con altre proviucie, qnali persone giuridiche, costituite I'una verso Valtra in 
ti civili di debito e credito.^^ Si augura tuttavia la Commissione che ogni pen- 
verr^ definita sollecitamente; e che ue Tautorit^ giudiziaria nh I'autoritii ammi- 
iva, nella sfera delle ri.spettive competeuze, mancheranuo, ciascuua dal canto sno, 
dere e provvedere con la proutezzache ^ parte di quella giustizia o di quella 
ammiuistrazioue che spelta a loro di rendere. 

). — Incendio delle case nel auburbio di MilanOj nella nolle dal A alb agosto 1848. 

lo speciale ricordo richiamano le case del suburbio di Milano incendiate nella 
lal 4 nl 5 agosto 1848 per ordine di Re Carlo Alberto, quaudo ripiegava gli avanzi 
oroso suo esercito per coprire una citt^ risoluta a disperata difesa. Fuuiavano 

le case incendiate, cbe le sorti della guerra costritisero alia capirolazione di 
*, e I'esercito sardo a ripa$<sare il Ticiuo. Ma quelli incoudi non furono dimenti- 

dal vincitore n^ dal vinto. 

arosciallo Radetzki, nel 18 agosto con uotificazione deirintendenza generale del- 
ta, noniino una speciale Ctmimissionecon Pincarico di rilevare e stimare i danui 
ra^ldittorio dei proprietari delle case incendiate. 

suo Govenio uelle trattative di pace, per elevare a maggior somma la indemniti^ 
guerra da imporre snllo Stato sardo, alleg6 bene IHmpegno assunto con la noti- 
ne del 18 agosto. 

[)verno sardo col prime degli articoli addizionali al trattatodi Milano del 6 agosto 
i sobbarc6 a pagare in diverse rate a S. M. Vimperature d^ Austria la somma di 75 

a titolo dHndennitd delle spese di guerra d'ogni maniera e dei danni sofferti durante la 

dal Governo aufttriaco e dai suoi sudditi^ vittd^ corpi morali, o cori)orazioni^ senza alcuna 
le come pure pei rec/awi che fossero Stati elevati per la medtsima causa dalle LL. AA, 
rciduca^ ducadi Modena^ e Vinfant^ diSpagna, duca di Panna e di Piacema, 
ce fatta, il Governo austriaco distribul poco, e acbi voile, di quel 75 milioni ; e 

" Yedi allegati numeri 8, 9 e 10. 
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ci5 anche clopo Tatteggiamento preso dal coDte di Cavonr nel coDspresso di Parig;! del 
1856 ; dopo il quale pur vennero da Vienna ordini di riassiimere la liquidazione comin- 
ciata dalla Comraissione del 1848, e, Bopra una petizione del comane dei Corpi Saoti, si 
compit^ il lavoro e si ripresero perfino i pagameuti. 

Soptagginnto il 1859; i commissari di Ke Vittorio Emannele, nelle trattative cbe 
rioscirono al trattato di Zurigo niossero aperte lagnanze della inoompiuta esecuzione 
data dall'Austria al trattato di Milano. Come h vero cbe i commissari anstriaci si rifio- 
tarono ad ogni relativa discnssione, deduceado quanto airAnstria eseguito il trattato, 
6 rispetto, alia Sardegna, essersi la medesima sdebitata coi 75 milioni. La questione 
rimasta sospesa^ divent5 un conto di piu da regolare con l^Austriaj secondo allora dicevail 
miuistro deirinteruo, il compiauto Farini. 

I dauneggiati infatti anzicb^ arrendersi, in nnmero di 41, munici d'un certificato di 
credito, rilasciato a loro dalla direzione del Tesoro di Milano, chiesero e ottennero per 
lire 645,004 67 la prenotazione di snppegno sni credit! iscritti a favore del Govemo an- 
strinco presso I'ntificio delle ipoteche di Castiglioii^ delle Stiviere. 

Tuttora pende in Cassazione il ricorso dai medesimi interposto contro la senteuza 
della Corte d*appelIo di Brescia del 24 Inglio 1867, la quale accolse la eccezione d'io- 
corapetenza opposta dal Govemo austriaco, riniasto soccombente sul merito in prima 
istanza. 

Praticbe ud frattempo si fecero a Vienna per strappare un accomodamento, e prati- 
cbe si tornarono a fare dai commissari italiani nelle trattative dalle qnali usci fnori la 
convenzione del 1871. E qui pure torna Pargomento cbe per la transazione, allora coq- 
clusa, e per la somma sborsata dairAustria in 4,749,000 fioriui, a compenso d'ogni pre- 
tesa dell'Italia, aucbe questa partita h oramai da ritenere fra quelle nelle quali l'lt%lia 
Bubentrava alFAustria a titolo correspettivo. 

II Cousiglio di stato, dirimendo un conflitto di attribnzioni suscitato nella causa delle 
sorelle Nicolini, figlie ed eredi d'uno dei dauneggiati, ricorso ai tribunal! coutro I'aQ)- 
ministrazione italiana, decise per la competenza del potere amministrativo a risolvere 
la controversia.^ 

Ma questa decisione non toglie, n^ scema nel Governo nazionale Timpegno di 
riconoscere uu debito le tante volte da esso fatto valere come debito del Govemo a 
cui h aubentrato. ^ il caso di attribuire virtCi giuridica al titolo cbe per avventnra ne 
maucbi. Poicb^, se il debito ha conservata la uatnra cbe aveva, il Governo nazionale 
uon lo puc) soddisfare con le restrizioni e la mala fedo cbe rimproverava all'Austriaco ; 
ma lo deve con qncUa larghezza con la quale esigeva cbe lo avesse pagato TAustriaco, 
secondo le promesse fatte e i compensi otteuuti. 

Oggi, ricbiesta dei danni non e altrimenti la Sardegna, cbe li pag5 coi 75 milioni 
quando perdeva la Lombardia, ma ^ Tltalia; e lo hj ora cbe ba riscosso il saldo cbe poti 
riscnotere per ogni sua pendenza con TAustria, e, quello cbepiti rileva, dopo acquistata 
o annessa la Lombardia. 

7. — Toscana. 

Mantenimento delle truppe austriacbe dal 1849 al 1855. 

Ecco una partita cbe non poteva e cbe non doveva confondersi coi danni di gnerra, 
ooi qnali non ba nulla di comune. 

II moto popolare, cbe nelFll aprile insauguin^ le vie e le piazze della citt^ di 
Firenze nou valse a trattenere i proclami del 5 e 24 ma^gio, coi quali, per ordine del 
maresciallo Racletzky, il baroue d'Aspre entrava con gli Austriaci in Toscana, e nella 
stessa Firenze, chiamato dahjrandaca a raasicurarlo 8ul trono; e non il manifesto del conte 
Serristori del 18 maggio 1849 per annunziare indispenaahile il temporaneo interrentodi 
milizie awiiliari a4 ansicurare pemianentemente il trionfo delta legge. 

Per la convenzione del 22 aprile 1850, stipulata fra IMmperatore d' Austria e il gran- 
duca, rest5 regolato tutto ct5 cbe si riferiva al soggiorno in Toscana d^un oorpo aiisiUart 
di truppe aiutriache, con addossarsi TAustria la paga e Vequipaggiamenio e la Toscana 
tutte le epese di mantenimentOf dal giorno dellMngresso delle trujipe nel territorio tos- 
cano. 

La liquidazione venue affidata ad una Commissione con decreto del Governo del 13 
gingno; e un decreto granducale del 3 novembre 1850 incaric5 la Commissione stessa 
di liquidare i crediti per qucste spese fatte dagli spedali e dalle comnnit^, alle qnali si 

*^La (leciHione fu proferitA qaaodo la x>reBcute relaziooe era in corso di stampa, uel 3 niagi^o 1873, 
■olle considerazioni : " Che la controversia di che si tratta ai risolve in una questione di partecioaxioDe 
al renarte dellMudennit^ aase^piata al Governo austriaco col trattato di pace del 1849 a favore del vaiA 
auddlti danne^fdati dalla guerra ; che tale reparto per propria natura e nello epirito del trattato, er* 
atto di Govemo da cumpiomi con qnei criteri e quelle forme digiustizia distribntWa, che appartengoDO 
airamraiiuHtrazione, anzicht^ ai tribunali ; che in quento senso la conniderd lo stesso Governo auatnsco- 
e noD bavvi ragiune per cui possa credcrsi ninlAta, col passaggio della Lombardia sotto le leggi italiaoe- 

II Governo auHrTiaco conniderava la qnostiono tant.o pooo giuridica, che il mareaciallo Radetzskj, i> 
quale, nel 18 agoHto 1849, aveva nominata la Commissione per liquidare questi danni, neg6 poi diooo- 
templarii nel reparto ; dacch^ la eittd di Milano pel eontegrio tentUo neWepoea delkt guerra non si i ff' 
nuntfvoU di ntitsun speeiaXe rupiardo. 

Sono parole della istruziuno del 12 aprile 1852, letta dall'onorevole Sella nella tornata delTmarfO 
lfi71. 
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metteva il rimborso in un coi fratti che avessero dovnto corrispoudere sui capital! 
si a imprestito per aupplire a quegli straordinari aggravi per un oggetto che inieressa 
\iver8aHtd dello Stato.^ 

rli Anstriaci rimasero in Toscana dal 5 ma^gio 1849 al 30 aprile 1855. E fino aquel 
mo dalla relazione presentata nel 17 maggio 1858 dalla Commissione liqoidatrice si 
ino gli api)res80 risultati : 

oministrazioni fatte dai comuni L. 8, 844, 052 35 

itti corrisposti sulle Bomme dai comuni prese a imprestito 1, 341, 359 17 

tse inerentiadetti imprestiti 31, 190 15 

>ae d'amministrazione 40, 789 08 

Totale 10,357,390 75 

jonti dati dal Goverao 4,318,139 32 

)ta da pagare ai comuni 6, 039, 251 43 



ioto in questo con to Arezzo per circa lire 200,000, Lncca per 300,000, Pisa per 500.000, 
toia per 100,000, Prato j»er 150,000, Siena per 100,000, e, se Livorno per uu niilione e 
zzo, la citt5< di Firenze, essa sola, per 3,200,000 lire, a cifre tonde. 
?adnto il Govemo granducale, il procuratore ^enerale della Corte dei conti, con rap- 
'to del 10 settembre 1860 propose di portare in giorno quella liquidazione e di sod- 
^e i comuni con tanti buoni fruttiferi snlla deposited a. E il barone Ricasoli, allora 
rematore generale della Toscana, nel 29 settembre decret6 ambe<lue le proposte del 
»caratore generale. Se non che una deliborazione presa in Consiglio dei ministri a 
rino nel 22 ottobre sospese la esecuzione del decreto del Ricasoli. 
;:!bi<Hleva 11 Govemo ceutrale informazioni suUa posizione di quel crediti ; in tan to 
i suUa emissione dei Buoni sollevd la questione costituzionale. 

nterrogaio, il Consiglio di stato con voto del 16 marzo 1861 ammise in genere il 
dito dei comuni, ma dubitb sui frutti, sulle spese e aucbe sulle tarilfe aplicate per gli 
oggi, stallaggi, trasporti evetture. 

!iJon cosl la Commissione istituita col decreto del 7 settembre 1860 nel Ministero della 
erra, non cosl I'avvocato patrimoniale regio, e non cosl il referendario al Consiglio di 
to, commendatore Bruzzo che ne riferl, d^inearieo dei due ministri deirintemoe della 
erra. Poich5 la Commissione con rapporto 'del 28 agosto 1861, I'av^'ocato patri- 
•niale col voto deir8 giiigno 1862 e il commendatore Bruzzo col parere del V dicem- 
) 1864 conclusero concordemente, avere i comuni toscani sostenute le spese di man- 
limento delle truppe austriacbe per ordine e conto dello Stato, doversi ai medesimi 
iiniii il rimborso del capitate anticipato, piii dei frutti corrisposti, e delle spese in- 
itrate, comparir disperato pel Governo I'assunto di difendersi dalle azioni che da quel 
^ditori si fossero cimentate ai tribunali. 

Si tratt6 allora fra la direzione del contenzioso e i comuni pih interessati un accom6- 
meuto e se ne combiuarono le basi. Ma di nuovo sentito, il Consiglio di stato pro- 
ie nnovi dubbi, articol6 nuove iucertezze esuggerl nuove difese sopra alcuue partite 
lla liquidazione. 

Le difese suggerite si spiegarono per conto dello Stato contro il comune di Livorno 
e primo ricorse al tribuuale civile di Firenze. E il tribunale civile di Firenze, con 
itenza del 23 marzo 1869, dette causa vinta al comune di Livoruo su tutti i punti, 
rettate con le antiche le difese nuovo della finanza. Dopo questasentenza, sicuri del 
:to loro, i comuni di Firenze e di Pisa riassunsero la lite, ella tinanza, nella dispera' 
>ne di vincere, finalmente si appighb al conflitto. 

II prefetto di Firenze lo decretJ^ sui fondameuto, che obbligazione, nascente dal prin 
lio di gins pubblico internazionalej pel nuovo di pagare i debiti dello Stato vecchio, h 
lo morale^ ed aspetta per tradursi in ctrt76 una legge di ricognizione del debito da parte 
esso Stato nuovo. 

Era il principio che leggesi riprodotto dalla relazione e che la vostra Giunta rifiuta, 
iccordo in ci(>, con I'ultima giurisprudenza del Consiglio di stato. II quale, se coi 
icreti del 17 agosto 1870 nella causa coi comuni di Firenze e di Pisa, accolse il aniJiUtOy 
accolse per un motivo e con intendimenti diversi aQatto da quelli per cui venue 
jcretato dal prefetto. 

Avverti il Consiglio che nel decreto del 1850 il Governo granducale ordiu6 ai comuni 
1 fornire alle truppe austriacbe viveri e casermaggio, riser vandosi di provvedere a suo 
-Tnpo al rimborso della spesa, o con farm contribuire tutti i comuni del granducato^ o con 
Qdi della depositeria; e consider^ che lo sciogliere questa espressa riserva o il oom- 
erre Tatto governativo non potendo competere che al Govemo, si era sempre nel 
iriudo del disporre e non per anche entrati in quello del giudicare, 
Pu5 essere stata intenzione del Governo granducale di accennare con la sua riserva 

"AlleRato no 1. 

H. Rep. 134 11 
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ancbe al parti to di far contribnire tutli t comuni a una spesa che non era giiisto pesasse 
Bopra pocbi soltanto e iu proporzioni taDto disuguali. Fatto ^ cbe nella riserva U 
decreto non coutieuue parola di allasione a questo conttibuto del coniuui o a questo 
modo di perequazione. 

Al Consiglio di stato inoltre sfuggl che quella vaga riserva del decreto, dal Govenio 
toscaDO era stata dinienticata o gii\ sciolta c d tempo^ col fatto e con gli spiegati proponH. 
Col tempo; dal IHoO in poi il Governo toscano nulla aveud> disposto per dUh-ibuino 
ripartire la spesa, e avendo auzi tutto disposto per accollarlasiiirerario, onie voleva 1a 
quality sua di spesa iuteressante la univertalitd dello Stato, Col fatto; dacch^ il Goyerno 
toscano liquid^ il debito come se fosse tutto suo, e vi pagb tanti acconti da eccederei 
quattro dedmi del debito risultato dalla sua liquidazioue finale del 1858. £ coi propotiH; 
polcb^ tanto il pegno sulle miniere dell'Elba con la casa Bastogi del 1851, quanto i tre 
milioni di rendita consolidataal 3 per cento stata emessa nel 1852, dal Governo toscano 
si decretarono con la dicbiarazione espressa di servirsene a saldare le spese per le trnppe 
ausiliaHS'^ Furono spese costate ben piii cbe 25 milioni, dei quali non erano cbe un resto 
I sei a credito dei comuni, risultati dalla liquidazione del 1858. E notisi cbe molta parte 
del consolidato trovavasi tuttora invenduta quando nel 27 aprile del 1859 caddeil 
Groverno, cbe lasci6 non saldato quel resto. 

II Consiglio di stato ignorava le circolari del Governo toscano e i suoi carteggieoi 
comuni per regolare un debito dal Governo const an temente ritenoto debito erariale; il 
Consiglio di stato non sapeva cbe il comune di Firenze si fornivae fornisce le necessarie 
risorse sopra carabiali, nelle quali, per una somma cbe ora eccede le 700,000 lire, troTasi 
impegnata la iirma del Governo uazionale, come prima lo era del Governo toscano. 
Erano cambiali firmate prima dal direttore dei conti della depositeria, cbe ora lo sono 
dall'intendente di finanza e cbe di mano in mano cbe scadono, si rinuovavano e rinno- 
vano alia Banca Nationale toscana per una somma cresciuta dello sconio. 

In ogni modo, non ^ punto esatto quanto afiferma la relazione, cbe nei decreti del 17 
agosto 1870 il Consiglio di stato negasse ai comuni toscani per questo credito azio^t 
dvilmefnte esperibiU contro il Got^emo italiano. Avrebbe allora profesata una massima 
troppo apertamente disdetta dai motivi delle recenti sue decision! sui couflitti nelle 
cause Treviaani e lianucd. La verity h cbe i decreti del 17 agosto 1870 furono di semplke 
effetto aoepensivOf interlocutorl non definitivi, o intesi alio scioglimento di una riserra, 
nel falso supposto cbe fosse sempre da sclogliere, e relativa al modo del pagamento, non 
alPaccertamento, e non alia ricognizione del credito dei comuni. Se per quel decreti 
rimaneva da provvedere al modo del pagamento, anzicb<^ contraddire, si ammetteva 
cbe si era un debito da pagare. No, I'azioue civile ai comuni toscani non h stata mai 
contraddetta da nessun consulente, e nemmeno dal Consiglio di stato, come h stata, per 
sentenza dei tribunali riconosciuta ed ammessa. 

La pendenza dura infine da troppo tempo per lasciarsi piii a Inngo non sistemata; 
essa non rimane cagione ultima se i bilanci della cittii di Firenze, la quale avanza piu 
cbe la meti^ della somma, si trovano come si trovano. Creditor! sono i comuni, Don 
Timperatore d'Austria e non 11 gi^ granduca di Toscana. A cbi ami con le giurididu^ 
mescolare le considerazioni politichej la storia contemporanea ricorda, non solo che le 
truppe austriacbe stanziarono in Toscana come auailiari, non come truppe nemieke, per 
couvenzione, non per fatto di guerray ma di piti cbe in quell i auni Austria e Toscano 
vissero in tanto pace cbe fu alleauza; e cbe quesValleanza, co6t6 alia casa di Loreoa il 
granducato, e frutt5 al paese I'annettersi al regno, diventato regno d'ltalia. 

In Toscano non si avera questione amminintrativa e non si ebbe mal governo ; in Tos- 
cana la questione politica data dai proclami dei generali tedescbi del maggio 1849. 

8. — Bequ'mzioni militari del 1859. 

Nella guerra del 1859 si banno somministrazioni militari e requisizioni per molti 
milioni. 

Le proviucie ex-poutifide presentarouo per questo titolo unanota, daXVallegato fidott^ 
presuntivamente a lire 613,1.56 62. 

La Lombardia vi b portata per lire 12,241,279 24, ma con le requisizioni e/omi^iire mili- 
tari vl sono niescolate da un lato le esnropriazioni e dalPaltro i danni della guerra. 

Ancbe Pannu la sua cifra di lire 100,502 39 la ottiene con aggiungere aUe reqaisi^i* 
oni partite da riferire a danni di guerra. 

Modena ba una storia speciale. Poicb^ due decreti del Governo provvisorio del 9 
Inglio e 4 dicembre 1859 nconoscono il credito di quel comuni nella somma stata poi 
liquidata in lire 250,283 36, e ue ordinano il pagamento, cbe essi aspettano ancora. 

Le provincie cbe patirono le piii forti requisizioni e i piti gravi danni nella gnerri 
del 1859 furono le provincie di Kovara della Lomellina e di Feroelli, Di Novara h cal- 
colata di lire 1,905,570 98 ; della Lomellina dalFallegato si calcola una soffereuzadi lii« 
6,122,541 43; Vercelli vi fu dimenticata. 

^f: on proposito espresso tanto Del decreto del 10 gin^nio 1851. col quale si oostitn) an debito di 1^ 
milioni snlle miniere. quanto nella relazione che precede Taltro decreto del 3 noveuibre le!32, ool q^ 
bi costitui il debito di ti-e milioni di rendita (lire toscaue). 
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a storia ha registrati i feroci proclami coi qnali Zobel anuniizinva la iuvasione de- 
Aujitriaci Delia Loiuellina, nel Novarese e nel Vercellese, provincie lasciate seDza 
»iegati e senza armi dal Governo sardo per accorgiuieuto di gaerra al rompers! delle 
litii. 

e vi sono danni cbe raeritassero nn'eqna ripartizione su tntte 1e provincie dello 
to, sembrano veramente i patiti per la causa comaDe da provincie abbandonate per 
ioui di strategia, e cbe pagaroiio le piibbliche imposte ancbe del tempo cbe invece 
governo duro hu loro la invasione nemica. ^ iin caso dove la ragione politica s'in- 
;cia coa la equir^ giuridica, con quella equitti cbe nou h grazia ma trionfo della 
»tizia, iD qnanto tempera nelPapplicazioue quel sommo gius cue, rigidamente appll- 
jy diventerebbe ingiuria soomia. 

e DOQ i dauniy le reqnisizioni almetio bisognerii pertanto pagarle. Ancbe percb^ 
3DO i sindaci, capi dei comuni e ufiiciali del Governo, i qnali si adoperarono a miti- 
e spesso la rapacity tedesca nelle ricbieste, e sempre 11 danuo dei reqnisiti nel mode 
torrispoudervi. Com'6 vero, cbe in gran parte ne diventarono creditor! gli stessi 
inn!, i qnali, per pagare i buoni ai requisiti, dovettero indebitarsi per fort! somme. 
ia legge del 28 Inglio 1861, n" 140, venne in loro soccorso, con mettere, a carico dei 
vent! dello Stato snlla cassa dei deposit! e prestiti, Pinteresse, oltre il 21 per 
to, delle Homme dalla casna imprestate per questo tltolo a que! comuni, quest! ri- 
ngono tut ^a via debitor! dei capitale. 

Confischc. 

'acerb delle confische del tirannello d! casa d'Este, e delle qual! nna Commissione 
ciale nel 1867 liquidava ! daun! in lire 494,994 56, non contat! ! ben! da potersi 
la maggior parte restituire in n^ura alle famiglie dei condannati. 
In decreto del Farin! del 23 agosto 1859, mentre ordinava la immediata restitnzione 
ben! confiscat! al generale Zuccbi, senza pagaroento di frutti, questa massima vo- 
a applicata ne! casi in esame della Commissione, da lui stesso nominata a rivedere i 
cessi politic! e a proporrei modi e*jui di riparare in qualche guisi i danni recati alle dia- 
ziate famiglie dalle confische e dalle arbitrarie distribuzioni dei loro beni. Nessun dnbbio 
tauto cbe nel concetto stesso d! quest! d3cret! solo nn atto legislativo possa abolire 
idanne e restituir ben! contiseati per sentenza, e riparare con mod! equ! ! danni con- 
uenti. 

j& Commissione vostra, ci6 non ostante ba creduto dovers! astenere da nn argomento 
) si discostava troppo dal soggetto d! una legge su! danni di gnerra. A lei h parsa 
dsta, tal« materia da rinviare ad una legge a parte, quale s! fece per indennizare gli 
piegati civil! e militari, stati interrott! nella loro carriera per ragione politica. Essa 
3e6a in questa sentenza ancbe percbt!), meglio d! una legge generate, o cbe per gene- 
i definizion! ripari alle confisce politicbe di Modena, e cbe bisognerebbe estendere 
nelle do! Borboni di Napoli, potrebbe comparire conveniente il provvedere con tante 
gi speciftli, caso per caso. £ cbe si provveda la Commissione sollecita col suo voto 
e muove le piii calde raccomandazioni. 

Sicilia e Xapoli. ■ 

ion una parola s! spende dall'allegato per la Sicilia. E la ragione h questa, cbe !vi 
anneggiatt! dalle truppe borbonicbe s! risarcirono con le rendite delle opere pie, 
ecommissarie e istitnti d! beneficenza, in virtii de! decreti d! Garibaldi del 18 
ggio e 9 ^iugno 1860. La legge del 2 aprile 1865, anzicb^ disdire, regol5 la eseou- 
ne di quel decreti, facendo versare le somme dovute dalle opere pie nelFerario, con 
porre a carico del bilancio dello Stato il pagamento dei buoni e degli interess! dei 
on! rilasciat! in pagamento a! danneggiati, per effetto de! deoret! real! del 31 agosto 
>1 6 18 novembre 1862. D! quest! buoni s! rilasoiarono per circa cinque milion! ; e 
I bilancio delPentrata xdel 1872 s! ban no trasporti sulla competenza del 1872 e per 
lidai attivi del 1871 e retro, d! lire 3,075,000. La Sicilia non poteva dunque figurare 
I con to. 

ie Napoli vi h notato, e per lire 1,739,104 17, non ^ per danni d! gnerra o reqnisizioni, 
I per nn credito accampato in maggior somma dal CaseitlOj fornitore degl! eserciti 
tridionali. 

£ra il Cassitto proveditore generale delle sussistenze militari nelle provincie napole- 
ie e siciliane, per contratto del 30 novembre 1867, fatto col Governo borbonico, per 
anni, dalprimo gennaio 1858 alia fine del 1863. 

S^el 1860 il Cassitto s! trov5 a foruire e fornl truppe borbonicbe, truppe ^ribaldine 
mppe regolari italiane, e dalFintreccio o passaggio dalPuno all'altro servizio ne sor- 
x> contestazion! di liqnidazione e d! competenza passiva su molte partite d! spese o 
provviste. 

Con legge del 25 gennaio 1665, n'' 2118 si dicbiarb bene cbe le $omministrazioni fatte 
e truppe oorboniche non sarano ammesse a pagamento 9e non in quanto farono anteriori al 
maggio 1860 per aid che riguarda la Sicilia^ e al7 di aettembre 1860 per quelle che ai efftt^ 
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iuarono nelleprovincie napoUtane, Ma, Donostante questa dlcbiarazione, la litenonpot^ 
risparmiarsi. 

La intendenza militare, snll'appoggio delle conclnsioDi della Coramissione liqnida- 
trice istitnita in Torino, sosteneva il Cassitto debitore di lire 1,458,069 33 avanti il tn- 
bunale di commercio di Napoli, cbe dicbiard invece creditore il Cassitto di lire 98:),883 92. 
Da questa sentenza appellarono tanto la intendenza quanto il Cassitto. E la Corte di 
Napoli. dicidendo sui due appelli, con sentenza del 16 dicembre 1867 ridusse il credito del 
Cassitto a lire 818,978 77. Neppure a questa decisione della Corte d'appello si acquie- 
tarono 1 contendenti, cbe ambi la denunziarono alia Corte suprema di cassaziooe di 
Napoli. La quale, con decreto pabblicato nel 13 febbraio 1873, rigettd il ricorso di tatti 
e due. 

^ dnnque casocontenzioso, e portatoa tali termini da non cercare altro cbe la ese- 
cusione del giudicato. 

Mantova e Piacenza, 

Delle somministrazioni militari e delle espropriazioni del 1859 nelPallegato scritte a 
Mantova per una somma presunta de lire 1,233,189 14, conviene meglio cbe io mi trat- 
tenga in un con quelle del 1866, alle quali discendo, daccbe souo dominate dagli 8tes6i 
principii. E toccherb allora delle lire 997,710 14 per espropriazioni di Piaceiua, e come 
sienno da cancellare dal couto. 

9. — Espropriazioni c Bomminisira^ioni militari nel Veneto e Mantovano del 1859 e 1866. 

II Codice civile aostriaco ha due articoli o paragrafi, il 365 sulle espropriazioni oel 
capo 2^ del diritto della proprietdf e il 1044 sui dauni di guerra nel capo 22 del tnandato e 
di altra specie d^amministrazione degli affari, 

^' $ 365. Quando Vutilita pubblica lo essiga deve ciascun membro dello Stato cedere 
anche la sua plena propriety contro una conveniente indennizzazione. 

*^ $ 1044. La ripartizione dei danui di guerra viene regolata dalle attorit^ politicbe 
dietro uorme speciali.'' 

Coi rescritti o risoluzioni del 5 aprile 1816, 19 febbraio 1819, 20 maggio 1820 rAustria 
provvide ai danne^giatti dalle guerre del primo regno italico. Dopo la guerra del l^ 
diramb le istruzioni del 9 agosto 1861, con le quali ammise a compenso le effettiveprestazmi 
militari e i danni derivati alle propriety. 

Per esse istruzioni le espropriazioni dei fondi a uso permanente, e coA pure le territk spe- 
dali addosaate ai fondi privatiper iscopi distrategia militare^ non cbe i danni derivati dalVoocu- 
pazione e dalla diatruzione di edifizi^ oper iscopi paaaeggeri di strategia militare sono compeD* 
sati ai proprietari ; ai quali, a norma del $ 935 del Codice civile e della risoluzione del 
4 maggio 1837 veugono altresl corrisposti gli interessi di mora del 4 per cento, decorri- 
hili dal momenta delVapprensione e rispettivamente da quello della oocupazione paeeeggera della 
proprietd. fino al pagamento o al deposito giudiciale del compenso. 

£ nel $ 16 ^ detto : *' Le parti, cbe non si ritenessero soddisfatte delle decision! emesse 
e dei compensi loro assegnati, sarauno rimesse alia via civile."^ 

In Austria lo Stato compensa : 

1° Le prestazioni militari per le imperiali e reali truppe, cio^, Vacquartieramenl^), k 
vetture militari o carriaggi in uso nelpaese, le somministrazioniy fornitare e requimzioni (foy- 
getti innaluraf viveri, foraggi, traghetti, lavori in generahy ecc; 

29 Le espropriazioni di terreni per iscopi militari; 

'6^ I danueggiamenti di beni privati, in causa ad ordini degli imperiali e reali coman- 
danti di truppe o delle imperiali e reali autoritA* per iscopi stnitegici. 

(I danni causati dalle operazioni militari non vengono compensati sa avvenuti in eeguitoa 
combattimenti o movimenti di marcia. Cod pure i danni fortuiti o causati da diaordim non 
danno diritto a compenso.) 

Dei danni commessi per petulanza d responsabile chi ne b Vautore. (Decreto aulico del 10 
aj>H/€l821.) 

Sono i principii riassunti nella notificazione pubblicata a Trieste nel 16 ottobre IS66 
dairAustria, per essere applicati alle provincie rimaste a lei, al di l^ dell'Isouzo.^ 
£ sono, del resto, i principii del Fattel, ed amessi nella giurisprudenza di tutti i popoli 
civili. / 

L'Austria dopo la guerra del 1859, in applicazione di questi stessi principii, pag5 n«l 
Veneto e Mantovano 2,997,160 fiorini 44 e mezzo, sopra tioriui 3,496,602 04 e mezzo 
Btati liquidati. E un dispaccio del Ministero Viennese del 13 marzo 18()6, n° 1138, aveva 
ordinato di saldare la partita, salvo pei proprietari il provare la propriety e liberty dei 
fondi colpiti. Fu dopo la guerra cbe VAustria dicbiarb cessati i suoi impegni verso It; 
popolazioui. Come fu dopo la pace cbe I'ltalia concluse con TAustria le convenauouidi 
Firenze. 

Nvssnna ohiczione pud effetitramente sollevarsi riguardo ai danni di guerra del 1859, ow^' 
consideri che essi furono liquidati senza eccezione alcuna ed ammessi a pagamento. Co^i b 
direzione generale del Tesoro nel 21 dicembre 1869 scriveva alia Commissione liquida-* 

^' Allegato a" 3. »»Allegati uumeri 4, 5, 6 e 7. 
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trice istituita in Firenze presso il Ministero del]a gnerra col regio decreto del 26 mag- 
^io 1867. £ le lire 1,233,189 14 dell'aZ^^a^o, rappresentano appunto il montare com- 
plessivo delle domande pervenate a easa CommissioDe. 

Delia gaerradel 1866 le venete e mantovana sono le sole provinoie notate nell'allegato ; 
e lo soDO per lire 18,007,340 21, divise in sei partite. 

DellA prima partita di lire 2,877,553 35, per oontratii d^appalto per lafort, prowUte^ pre- 
stazioHt d^opere e simiH^ la Commissione istitaita col regio decreto del 26 maggio 1867 non 
ritenne ammissibili le doniande che per lire 177,804 §4, rigetatte le altre o sospese. 

Le lire 305,061 18 per espropriasioni ed acqaisti di stabiU, notate in secondo laogo, con- 
stitniscono forse la sola fra tutte le partite deWallegato che potrebbe rientrare nell'arti- 
colo 1 del progetto di legge ministeriale, dato che gli espropriatl riesoano a provare^ 
aecondo ivi h prescritto, il tempo e U modo deWespropriazione patita^ la data delladom^mda 
o delle domande d^indennit^ rimaste inaoddi^fatte; e bene inteso che i fondi espropriati 
^eno tenuti tuttara dal Govemo italianot e che il Govemo italiano non si decida a restitairll 
nello stato in cui si travano atiualmente* 

Non cosi la terza partita di lire 8,280,887 79 per ahbattim^ento dipiante efahHoati intamo 
^le fartificazianu 

La guerra non era per anche dichiarata, che TAnstria, prevedendola, voile costmire 
naovije monire i snoi forti, con allargarne il raggio delle zone, dalasciarlibero all'azio- 
ne dei faochi del oanoni di nnovo modello. 

Fa allora che si abbatterono le piante e i fabiicati intorno alle fortezze ; in esecazione 
4i ordini dell'imperiale e reale commissariato ^enerale delParmata del sud del 31 mag- 
gio 1866, deirimperiale e reale comando della citt& e fortezza di Verona dell'll agosto e 
dellMmperiale e reale direzione militare del genio del 15 di detto mese, i qnali disposero 
per Taccertamento dei danni a cnra della solita CommisHione mista, civile e militare, in 
applicazione all'articolo 365 del Codice e delle istrnzioni del 1861. 

La Commissione mista cess5 dai snoi lavori solamente il 22 ottobre, o 19 giorni dopo 
firmata la pace, e tsees5 dopo avere, ai piil fra i danneggiati, rilasciato nn protocollo in- 
testato cosi: " In segaito alia rispettata ordinanza 11 agosto 1866, n^ 3857, dell'impe- 
riale e reale comando di citt^ e fortezza, Pimperiale e reale direzione del genio, alio 
scopo di ricopoBcere i titoli d'indennizzo e di ventilare Tiroporto dei danni pegli effettl 
del paragrafo 365 dell'imperante Codice civile austriaco, radnnb ana Commissione 
luista, composta dei membri segaenti, ecc., eoo. 

Nessan dabbio pertanto che per I'Aastria non fosse questo nn debito regolato dal 
XMiragrafo 365 del Codice civile, o al qaale non si avessero ad applicare le istrazioui del 
1861, con quel loro paragrafo 16 : '* Le parti che non si ritenessero soddisfatte delle del 
Gisioni emesse e dei compensi loro assegnati, saranno rimesse alia via civile." 

I/Aastria, aatorizzata dal Gk>vemo di Parma con la convenzione del 14 marzo 1822, 
aveva atterate case e piante intorno alia fortezza di Piacenza. £ i Piacentini, che noa 
farono in tempo a fiirsi pagare dalFAustria, chiesero pagamento alPItalia. Sono le 
loro domande che si trovano nelFallegato per lire 997,710 14 ; ma ho gik detto che la h 
partita da cancellare, ed ora aggiango il perch^. 

I Pia43entini ricorsero ai tribanali, e Antona-Traverti fra gli altri riport5 sentenza di 
oondanna a carico dell'amministrazione italiana. La qaale, per non esporsi ad altre 
-condanne, ha transatto e pagato, a cib confortata dal Consiglio di stato.^ 

Gli atterramenti delle piante intorno Alessandria e Casale erano gi^ stati pagati da 
nn pezzo ;^ e se qnesti furono opera delle autoritii italiane, si ordinarono dfule an- 
«triache gli atterramenti degli alberi intorno a Pavia, dairamministrazione italiana 
risarciti appena da ieri.'*^ 

La eccezione della incompetenza dei tribanali, e poi il conflitto di attribazioni, ri- 
«parmiati ai Piacentini e ai Pavesi, si riservarono pei Veronesi e a qael di Rovigo. £d 
^ natariJe che i Veronesi e qaei di Rovigo non debbano saper baon grado all'ammini- 
strazione italiana di qaesto pri v ilegio cosi odioso per loro. Tanto piti natarale, che della 
nota del 15 gingno 1869, scritta dal Digny, ministro delle finanze, al ministro degli 
esteri, e dalPufficio delFll settembre del Bertole-Viale ai Veronesi, il credito ne pareva 
ed era riconosciato dal ministero italiano.^'' 

La quarta partita h notata in lire 2,277,767 46 per reqnisizioni militari ; e, di qneste, 
lire 88, 888 40 per somministrazioni, non per ancbe regolate dalPamministrazione aas- 
triaca, fatte Ara il 1859 ed il 1866 ; mentre la maggior somma, o lire 2,188,879 06, rientrano 
tntte nel periodo della gnerra del 1866. 

Per Tapprovigionamento delle trnppe mobilizzate trovasi disposto, che le aommini- 
strazioni fatte in dipendenza di requiaizioni militari j eia in tempo dipcice che di guerra alVim- 
periale e reale esercito in territorio dello Stato^ od in quello di potenza arnica^ devono e$9ere 
pagate a colaro che le hanno effettuate, 

Infatti le somministrazioui non solo si sono serapre dalFAastria pagate, ma, mobiliz- 

» Y. Pareri del 10 luglio 1865, 28 febbr»io 1868, 13 Inglio 1870 e 5 ma.ggio 1871, Sezione di finama, £ 
vedniti Tallegato ii° 4, a1 capltoho 41 del biUuMslo definitivo della ffuerra del 1873. 

40 Y. Pareri del Consiglio di SUto del 14 luglio e 31 ottobre 1865. 

« V. Parere dell' II aprile 1873. 

^ Al momento che scrivo, 11 Consiglio di stato non si e ancora pronnnziato sal conffitti avanti a lul 
pendenti uelle cause coi veronesi e quel di Rovigo. 
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zata appena rarmataf con notificazione Inogntenziale del 25 gingno 1866 si provvide a 
meglio garantire i camuni egli indmdui chiamati aprestare somminisirazioni a vantaggio del 
militare, e a metierli immediatamente in posaesso d^un titolo legalmente valido e traswiMibik 
anche a ferze p^reone, e con circolare dello atesso gwmo ai preacriaaero norme per owiare (Alt 
difficoltd, ineontrate nelle liquidasioni delle preatazioni faite al militare nella guerra del 1859. 

Con la notificazione del 16 ottobr^ 1866, tq^dici giorni dopo sottoscritta la pace, VAo- 
stria provvide ai suoi debiti per somministrazioni militari nelle provincie a lei soggette. 
L^Italia non ancora ha provvisto ai propri. 

II quale coufrouto alia deputazione provinciale di Udine nella sua petizione al Par- 
lamento nazionale strappa il ricordo cue il regio commiaaario nel 15 settenibre del 1H66 
scriveva in i^e^t M^^a, rioccnpata dagli imperiali dopo I'armistizio di Cormons, per L» 
dame la deputazione comnnale del conte^no tenuto di fronte al commissariato di Mog- 
gio, per avvertirla che i patti dell'ariuistizio non a^sicuravano agli Anstriaci alcuDa 
mgerenza civile nei paesi temporaneamente occupati da loro, e per infervorarla a coo- 
tinuare a non prestare obbedienza al commissariato dihtrettuale. Solo alle doniande del 
militare, se acriite, ivi s'inculca il rispetto. Miapetti cotestu deputazione le dotnande dd 
militare auatriaco qunndo aiano aaitie. 

Delle lire 336,678 10 della quinta partita, la Commissione non ammise domande che 
per lire 117,196 92, e anche queste da liquidare. Ivi si parla d^oocupazUmi temporanee 
ifimmohili. £ se e dove I'occupazione, sebbene teiiiporanea, sia avvenuta in aparec- 
chio di difesa prima del ronipere delle ostiliUi, il dan no aarh da risarcire. Come saii 
solamente da lamentare il danno di nn'occupazione per opere di difesa passeg^era 
fatte in presenza del nemico, per accampamenti, marcie, e per prendere una posizione. 

Dopo la ritirata di Custoza avanti alia teata di ponte di San Rocco al porta si att«r- 
rarono piante, e improvvisarono alcune opere di difesa, con danno dei proprietari. Con 
parere del 28 febbraio 1868 il Consiglio di stato si pronunzi6 per nna transazione coi 
danneggiati. Poicb^ nel carattere del danno riscontr5 mistnra di fataU e di rolon- 
tario ; di fatale nel fatto bellico che aveva determinato ratt<erramento delle piante, di 
volontario nelle condizioni nelle quali gidi era costitnita Piacenza, di punto preordir 
nato di difeaa. 

"SelVultima partita di lire 3,929,392 33 siamo in tenia di danni veri di gnerra o di 
danni di guerra guerreggiata, hiracchij depredazioni, deraatazioni^ apeipei% taglie. £ 
11 oaso non piil del $ 365, ma tntt'al piti del $ 1044 del Codice eivile anstriaco ; cioe, 
Don d che Tautorit^ poUtica che assegnare possa e ripartire indennitii ; o siamo nel ter- 
reno della equity, della politica convenienza, ed anche della finauziaria, nsciti fuori dal 
campo del diritto. 

La Prussia fu od ^ larga indennizzatrice di chinnqne patl nella gnerra e per la guer- 
ra del 1870 ; ma non importa ricordare quanto sia stata nelle sue larghezze incorag- 
giata dai cinque miliardi imposti da lei sulla Francia debellata, e che la Fraucia cou 
meraviglia del mondo le ha pagati in si breve tempo. ^ pinttosto degno di nota cbe 
la stessa Francia, nel momento che scrivo, con la legge del 7 aprile 1873, soccorre cou 
140 milioni Parigi, e con 120 milioni i dipartimenti iuvasi daiprussiani. 

Non h ancora la perequazione^ secondo la modenia filosoha del diritto, fra i aod 
del danno per alcuno patito a benetizio o per causa della aocieta ; non ^ ancora il re 
parto fra tutti i dttadini o nazionali del danno cagionalo a nno o a pochi dalla guerra, 
intrapresa a uome e per conto della cittd o nazione ; ma h qualche cosa che gli somi- 
glia, o che si studia d'assomigliargli. 

IL PROGETTO DI LEGGE DELLA COMMISSIONE. 

Signori ! La leggo non disponendo che per Tarrenire, la vostra Giunta, se poteva pro- 
porvi uua leggo aitrihntiva di diritti, ha dovuto guardarsi dal proporveue una la quale 
attentasse al diritto di chi lo ha, o che creda di averlo. Essa non poteva n6 voile atten- 
tare al diritto di chi lo ha, contro Tarticolo 29, pel quale tutie le proprietd^ aenz^alcuna 
ecc^zioncy aono inviolahiUy uh proferire decision i per le quali potesse alcuno eaaere diatoUo 
dai auoi giudici naiurali, contro Tarticolo 21 dello Statuto. 

La Commissione si ^ studiata di formulare e ha formulato nn disegno di legge che 
stanziasse i fundi per dimettere i debiti che stimava gi^ debiti nazionali ; lo stanzia- 
mento dei fondi o la iscrizione in bilancio di una partita d'uscita o di uua rendita nel 
Gran Libro, essendo prerogativa del potere legislativo. Essa poteva altresi proporvi e 
tI propone d'ammettere a pagamento quelle partite sulle quali, se dubbioso il diiitto, le 
appariva imperiosa pel Guveruo nazionale la ragione politica di provvedere. E tutto 
ci5 combinando le sue proposte con lo spirito di non frastornare il piano dal mioistro 
delle finanze seguito con tanta lodevole costanza per giungere al pareggio. Ma in 
pari tempo senza pregiudicare ad alcun diritto uh ad alcuna pretesa. 

A compiuta soluzioue dell'intricato problema, la Commissione ha distribuite le par- 
tite deWallegato in tre categoric. 

Ha situati nella prima i debiti delle amministrazioni permanent!, sostituite dall'ita- 
liana nel 1859, 1860, 18€6 e 1870, e i quali, secoudo gli ordinamenti di allora, si sarebbero 
pagati o dovuti pagare. E a questi debiti ha destinato tanto consolidato 5 i>er cento, 
da coDteggiare al cento di capitale per ogni cinque di rendita. 
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Sotto questa categoria sarebbero, a giudizio della Commissione, da riportare quelle 
notat« ntWallegiitOf 

La partita prima delle espropriazioui e sommlnistrazioni militari, appropriazioni di 
stabili del Govemo italico ; 

Le rimaneiize del prestito napoletano del 1848, quando se ne trovino; 

La partita settima del mantenimeuto delle trappe aastriache in Toscana dal 1849 al 
1855; 

£ la nona in qnanto si riferisce a lavori e prestazioni di opere, a espropriazioui e ac- 
qnisti di stabili, ad atterramenti di piante e case iutorno alle fortezze. 

Nella categoria aeconda ha coUocati 1 debit! lasciati dal Goverui pro vvisorii del 1848, 
le provviste e requisizioni regolarmente accertate, sia per le truppe nazionali nella 
guerra del 1848-49, sia fatte dall' Austria nelle guerre del 1848 e 1849 in Italia, fuori del 
lonibardo-veneto, e nelle guerre del 1859 e del 1866 in lombardia, nel veneto e mauto- 
vano. £,in pagamento di questi debiti,la Commissione ba destinato tanto cousolidato 
3 per cento, da oonteggiare al cento di capitale per ogni tre di rendita. 

Sotto la quale categoria, a suo giudizio, cadrebbero : ^ 

La partita quarta formati dagli imprestiti dei Governi provvisorii di Roma, della 
Lombardia, della Venezia, compresi i depositi colpiti dalle restrizioni del 1852, esclusa 
dal novero la carta ritirata dal corso in Venezia e Koma. 

La partita ^uift fa delle requisizioni e somministrazioni nelle provincie ex-pontificie,dl 
Lombardia, di Parma e Piacenza, di Modena, della Sicilia, tutte del 1848-49, e della 
st-essa natura o derivazione. 

La partita sesta delVincendio delle case del suburbio di Milano nella memorabile 
notte dal 4 al 5 agosto 1848. 

La partita of tara delle requisizioni militaridel 1859nelle provincie ex-pontificie, nella 
Lombardia, in Parma e Piacenza, in Modena e Reggio, e piii che tutto nelle provincie 
di Novara, di Vercelli e della Lomellina ; 

£ la nana in quanto si riferisce alle requisizioni del Veneto e Mantovano tanto del 
1859 che del 1866, non senza un qualche scrupolo della Commissione. La quale, se 
nemmeno le requisizioni del 1866 riportb alia categoria prima, fu per aver fatto delle 
requisizioni una sola classe, e auche perch^ nel 1866 TAustria sentiva gi^ mancarle il 
t«rritorio della Venezia e di Mantova, e lo tratt5 da nemico piii deciso a cederlo che a 
difenderlo. 

Cos! rimarrebbero per la terza categoria, cioi^ senza sistemazione o rinviate : 

a) Le partite aeconda e terza che parvero fuori del tema, la partita aeconda degli ospizi 
eivili di korgo SanDonnino; la partita terzadeX prestito nazionale napoletano del 1821, 
di cni non si hanno spiegazioni della rimauenza ; 

h) Le confiache alle quali sembra che sia da riparare con provvedimenti legislativi 
special! ; 

c) Le requisizioni nel Lorn bardo- Veneto del 1848 e 1849, regolate giii dall' Austria col 
sisteuia della perequazione ; 

d) Gh scapiti nel cam bio fatto dai passati Governi di monete patriottiche ; 

e) I veri danni della guerra, che poco piu poco meno atUissero pressocb^ tutte le pro- 
vincie del regno. 

Caduto il primo impero di Francia, TAustria col mezzo di speciale Commissione 
liqnid6 1 debit! da esso lasciati nel Lom bardo- Veneto, pagando in denaro i depositi giu- 
diziari o fatti con la cassa d'ammortizzazione, e in titoli di rendita alia pan con garan- 
zia di an corso piti o msno vicino al nominale a seconda della diversa natura dei de- 
b!ti.« 

Nel Piemonte si commise a una Giunta provvisoria di classare il debito e il oredito 
dello Stato riferibile aU^epoca francese, e si assegnarono termini a! creditor! per esibire 
i titoli, e alia Commissione per compiere il suo lavoro.**^ 

La prova piti eloqnente cue Fltalia ha tenuta e tiene la sua amministrazione rispetto 
ai creditor! dello Stato come una continuazione delle amministrazioni anterior!, si ha 
nel fatto che, si sono liquidate per mezzo di Commission! alcune spec! di peudenze, ma 
per 8ist«ma, invece di nominare Commission! liquidatrici, si ^continuato apagare come 
se nulla fosse successo. 

Dacch^ una eccezione si ^ tuttavia creduto di farla pei debit!, che hanno formato 
soggetto della relazione, e daccht^ si sta per restituire la condizione di diritto a partite 
che l^avevano perduta, spontanea venne I'idea di affidare a una Commissione il liqui- 
dare ci6 che ancora non sia liquidato, assegnando termiui perentorii tanto poi creditor! 
a esibire ! propr! titoli, che per la Commissione a chiudere le sue liquidazioni. 

A esaurimento inline del tema, la Commissione aggiunge un articolo, pel quale si 
renda palese che vuolsi attribuire un diritto ai coutemplat! nelle nuove disposizioui, e 
imporre un!obhliga^one al Govemo ; non si vuole imporre la obbligazione ai creditori d! 
subire, o attribuire un diritto al Governo d'imporre il disposto trattameuto a coloro che 
non intendessero di accettarlo. 

Chi lo rifiutasse non diventerebbe creditore in virtti della nuova legge, e come avente 
intereaae, al quale la nuova legge nulla dii e nulla toglie, gli resterebbero le ragioni tali 

« NoUflcazioni del 13 diceinbre 1814 e del 1« marzo l^lti. «Regve paUii\i ^«\*24 <>X\ft\iT^\^VVi. 
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quali risaltafisero protette dalle vigenti leg^i e coi modi per farle valere cooaeutitidalla 
istitnzioni che ci reggono. 

^ bene a prevedere che ai contemplati dalParticolo 1 del progetto di legge del Minis- 
tero, e ad alcani fra gli altri delVallegato, alletter^ poco an pagamento che li sottopooe 
a scapitare circa an qaarto del loro credito. £d h appanto in vista di ci6 che la Con- 
missione evnol libero ilGoverno di trattarli come trattd iPiacentini e liberi i crediUri 
d'insiBtere per essere pagati in contanti. 

Per qnelli i quail non vo^anno accettare il trattamento disposto con la nnova legg^ 
o che per transazione o per sentenza bisognasse invece pagare in contanti, come a cod- 
tanti 8i pagarono 1 danneg^iati per le fortificazioni di Piacenza, ci vorr^ una nn^TA 
legge, o Bpeciale o del bilancio, che stanzi i fondi. dalla legge proposta stanziati fin d'on 
in pagamento di qnelli i quali consentiranno ai essere pagati con titoli di renditi. 
Questa h la posizione, e non altra, fatta dalla proposta della vostra Commissione, nd- 
I'intendimento suo di non turbare alcuna attribuzioue e di non offendere alcun di- 
ritto. 

La Commissione dapprima carezzb I'idea di concepire la riserva con tali parole che 
garantissero tan to qnelli di prima che di seconda e anche di terza categoria, i quali 
avessero volnto cimentare le loro pretese, che avrebbero trovata sempre la via dei tri* 
bunali dischinsa o non intercettata da decreti di oonflitto. La incertezza con la qiule 
bI h conteuuto il Gk>yerno che anche ^r titoli della steasa natnra ora oppose, ora no, U 
deolinatoria dei tribunali, e una giunspmdenza non per anche ben ferma, tentavano • 
raffermare leg^slativamente una conclusione, quale, del resto, appariya con bastaote 
chiarezza stabilita fin dall'articolo 2 dell'allegato E alia legge del ^ marzo 1865. 

Considerando pur nonostante che la ginrisprudenza nelFuItimo sno stato si h deter- 
minata per una via di spiegato progresso, e che la tesi dei conflitti d'attribozioae ha 
troppa importanza per essere risoluta quasi per incidente in una leg^e sui danni della 
guerra, la Commissione ha finito con iasciare nolle sue proposte gli aventi interesae 
neUe condizioni nelle quali si trovano, tanto rispetto lUle leggi sostantivei quauto h- 
spetto alle leggi di competeuza e di rito. 

II progetto che si sostituisce al progetto ministeriale v iene cosl a comporsi di qoattro 
articoli. 

Col primo si offire modo al Govemo del Re di pagare con 5 per cento i debiti per caosa 
pubblica, (imprestiti) militare (fornitnre, somministrazioni)o di guerra (espropriazioni 
o danni per fortificazioni) delle amministrazioni permanente anterior!. 

Col aecondo si of&e modo al Govemo del Re di pagare con 3 per ceuto i debiti d'nenal 
natura dei Goyerui provvisorii del 1848| e le requisizioni non regolate o non soddisutte 
dall'armata anstriaca. 

Col ierzo s'incarica una Commissione delFaccertamento e della liqnidazione, con ter- 
mini perentorii. 

£ col quarto articolo gli aventi interesse non consenzienti vengono lasciati nella 
posizione che hanno con tutte le azioni, ed esposti a tntte le eccezioui, anche giorisdi- 
ziouali. 

LA FIXE. 

Signori ! La vostra Commissione accolse unanime i principii esposti nella presents 
relazione, e unanime combinb le sue proposte. Francamente, essa crede che poasa dis- 
cutersi sopra alcuna delle applicazioni axle quali discese, non del principii che la guida- 
rono nelle sue conclusioni. 

Avyerte che potranno agginngersi ancora altre partite congeneri a quelle dell'alle- 
gato ; e alcnne ira le notate crescere d'importanza ; ma che piuttosto h a prevedere che 
nelle finali liquidazioni rnltimo resultatosadkperportare una diminuzione vistoea solla 
cifra presagita. 

Secondo an oalcolo, del resto molto approssimativo, con forse due milioni e due o tre- 
cento mila lire di rendita, il Tesoro nazionale nel modo proposto si riscatterebbe da 
ogni debito dipendente dalle fortunose vicende attraverso alle quali PItalia si h fioal- 
mente coetituita in libera nazione. 

Se pertanto non leggero, il carioo che sta per derivame non pub diaseatare Perario 
nazionale, mentre non vogliono dimenticarsi due cose. La pritMk che il bilancio piutiro 
dello Stato si compila per pagare non per disimnlarne il debito; la aeoondh che nei prov- 
vedimento proposto, piil del danno erariale diventa apprezzabile la soddisfazione che 
Bta per risentirne la cosoienza pubblica. 

Poich^, o Signori, h in nome della giustizia, della equity e della politica che la Com- 
missione non esita a raccomandare alia vostra sanzione i quattro articoli del suo disegno 
di legge. 

MANTELLINI, relatm. 

PROGETTO DEL MINISTEKO. 

Art. 1. I fondi per ragioni militari dai preoedenti Gk>vemi espropriati, seuza pag** 
mento d'indeDDiti)^, nelle guerre che prepararono e compierono il nostro nazionale risor- 



ALIEN CLAIMS. 169 

l^imeDto, come in quelle onde forono funestate nell'eDtrare del bocoIo le provincie del 
primo regno italico, quando sieno tenati tattora dal Governo italiano, saranno da esso 
restitniti uello state in cui si trovano attaalmente, o ne sarh pagato il prezzo di stima 
i coloro cbe, giustlficando nei modi legali la proprietii del fondo, dimostreranno insieme 
11 tempo ed il modo del Tespropriazione, e la data della domanda o delle domande dHn- 
ieunit^ rimaete insoddisfatte. 

Art. 2. Dalla obbli^azione di 4,749,000 fiorini nominali, rimessa dal Governo aastro- 
angarico al Governo italiano ai termini dell'artieolo 2 della convenzione A del 6 gen- 
laio 1871 approvata con legge del 23 marzo anno medesimo, numero 137 (serie se- 
sonda), san^ prelevata una quota parte di fiorini 634,000 del pari nomit^ali, per sovve- 
Qire ai cittadmi delle provincie lombardo-venete di piii ristretta condizione di fortuna, 
2he non fossero stati indennizzati delle requisizioni ed altri danni per essi soflferti a 
saasa delle guerre menzionate neirarticolo precedente, e cbe fossero d'altronde ia 
^ado di foruire la prova del danuo e iudicare la data del reclami presentati senza 
risaltato. 

Art. 3. Del reparto della somme come sopra stabilita h incarlcata ana Commissione 
somposta di delegati delle provincie della Lombardia e della Venezia, nno per ciasche- 
lana provincia, nominato dal rispettivo Consiglio provinciale. 

La Commissione sar^ presiednta dal prefetto delta citt^ di Verona, dove avr& la sua 
3ede ; e potr^ fra i suoi componenti, uominare un Comitato per la esecuzione delle sue 
deliberazioni. 



PROGETTO DELLA GIUNTA. 

Art. 1. I dtibiti per causa pubblica, militare o di guerra, che, formati o oontratti 
seoondo gli ordinamenti di allora, si lasciarono non regolati o non soddisfatti dalle am- 
miDistrazioui permanenti dei gi^ Stati italiani, alle quali nel 1859, I860. 1866 e 1870 si 
lostitaiva Tamministrazione del regno d'ltalia, saranno dal Governo del Ke pagati con 
tanto consolidato 5 per cento alia pari : tranne i contemplati dal seguente articolo. 

Art. 2. Con tanto consolidato 3 per cento alia pari saranno soddisfatti i debiti di 
ogaal natora lasciati dai Gk>verni provvisorii del 1848, e le requisizioni e provviste re- 
a^olarmente accertate, sia per le truppe naziooali nolle guerre del 1848 e>1849, sia fatte 
lair Austria nelle guerre del 1818, 1849 e 1859 in Italia, fuori del lombardo-veueto, e 
uelle guerre del 1859 e del 1866 nella Lombardia, nel veneto e mantovano. 

Art. 3. II jSoverno provveder^ col mezzo di apposite Commissioni alPaocertamento 
dd alia liquidazione delle partite di credito contemplate dalla presente leg^e. 

Gli aventi diritto presenteranno alia detta Commissione i loro titoli di credito col 
relativi documenti, nel termine perentorio di sei mesi dalla data della nomina della 
Commissione, cbe dovra chiudere le sue liquidazioni dentro I'anno successivo alia pre- 
seotazione dei titoli. 

Art. 4. La pre^iente legge non ba e£fetto per quelli fra gli aventi iuterease che non 
39nseutano al trattamento disposto coi precedenti articoli 1 e 2. 



Allegato No. 1. 
Deereto del Oranduca di To9cana del 3 novemhre 1S50 suite sptse per le truppe aHsiliari, 

NOI LEOPOLDO, eoc. 

Visto il deoreto nelPassenza nostra ed in nostro nome emanato dal Consij^lio dei 
minlstri sotto 11 dl 13 giugno ultimo passato ed in ordine al quale furono nommati il 
Sottor Girolamo Gar^iolii membro, allora, del Consifflio di Stato in servizio ordinario, 
ed il colonnello in ritiro cavaliere Michele Ceccherelii per liquidare tutte le spese oo- 
Borse per 11 corpo di truppe imperial! austriaobe dal giorno del loro iugresso in Toe- 
cana fino a quelle del cambio delle ratifiche della convenzione del 22 aprile precedente, 
a forma di quanto disponeva Tarticolo 4 della convenzione surriferita. 

Considerando che ad una parte delle spese preindicate banno supplito le diverse co- 
raunitii dello Stato, le quail nanno fatto fronte a quello straordinario aggravio, o con i 
soocorsi ricevuti dalla regia depositeria, o con mezzl loro propri, o con quelli che si 
sono precariamente procurati a titolo fruttifero da terzi soventori ; 

Considerando che, per il titolo in ispecie delValloggio, le oomuniUi banno dovuto, 
anche dope il primo di luglio ultimo passato, epoca, nella quale il regie trono prase di- 
rettamente a provvedere al servizio delle truppe ausiliari, sostenere qualche aggravio 
per questa dipendenza ; 

Considerando che anche vari spedali dello Stata sono in sofferenza per spedalitii 
lomministrata alle truppe medesime, ed altri aggravi sofierti per quests causa ; 

£ considerando finalmente, che quanto h necessario di dar ordine e regola a tatte 
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le spese occasionate dalla presenza delle trappe ausiliari nel Graaducato, altrettanto e 
impossibile che a tutteHimultaneamente, e direttameDte provveda sabito il regio erario. 

Salle proposizioni del Dostro ministro segrctario di Stato del dipartimcDto delle 
finanze, del conimercio e dei lavori pnbblioi ; 

E sentito il nostro CoDsiglio dei ministri ; 

Abl)iamo decretato e decretiamo quanto segiie : 

Art. L I commissari de8tiDati dal decreto del tridici gingno ultimo passato a liqni- 
dare le spese occorrenti per il servizio delle triippe imperiali austriache dal monieuto 
del loTO iDgresso Del Grandncato a tntto il treuta giugno ridetto, estenderanno par 
anco il loro u^io a liquidare, distintamente, con le conumitA, e cod gli spedali le spese 
da cissi respettivarocDte fatte per tal dipeDdcDza, le somme cbe hanDo ricevnto Id conto 
dal regio erario per sappliere alle 8X)esc medesime, e quelle di cui rimaugoDO per qaesto 
titolo ID disborso. 

Art. 2. Le subalteme liqnidazloni delle qnali si tratta DelVarticolo precedeDte sa- 
ranuo frattaDto protratte a tutto dicembre prossimo fnturo, riserbaDdooi iu segnito a 
provvedere Dei modi chesaraoDoreputati i piii giusti, alia distribuzioue e reparto delle 
spese rese necessarie dalla presenza delle trappe anstriaohe in Toscaua, ed ai rimborsi 
di ragioDe dovuti alle ammioistrazioni creditrici per tal dipeudenza. 

Art. 3. Non potranao frattaDto per6 le comuoitii rivalersi per qnalsiasi quota di 
qnei loro crediti sui tributi cbe per diversi titoli sooo, a forma degli ordioi, ricbiamati 
a yersare nelle casse dello Stato oelle epoche consuete, oade queste possan far fronte ai 
carichi giorDalieri, ed alle esigeoze del pubblico servizio. fiensl sodo autorizzati i 
commissari liquidatori a teaer conto alle siagole comunitii nelle liquidazioDi dei loro 
crediti, degli iateressi passivi cbe avessero cToyuto o dovessero ancora corrispondere 
sulle somme cbe sodo state nella Decessitu di procurarsi per snpplire a qaelli straordi- 
nari aggravi, e per ud oggetto che iDteressa raDiversalit^ dello Stato. 

I Dostri mioistrisegretaridi Stato peri dipartimeoti delle fioanze, ecc, e delVinterno 
SODO incaricati ciascuDO per quanto loro spetta della esecuzioue del presente decreto. 

Dato il 3 novembre milleottocentocinquanta. 

LEOPOLDO. 



Allegato N° 2. 

Circolare del ministro delVinterno ai signori gorernatori provinciaU ed intendenti generalipii 

dannierequisizioni delta guerra liii^9: 16 agosio 1860. ^ 

Dagli atti del Parlamento inserti nel giornale uflBciale del regno, i signori goverDa- 
tori ed intendenti generali avranno vediito che nella tornata della Camera dei depn- 
tati del 24 precorso gin^io, in segnito a interpellanze mosse dalFonorevole deputato 
Depretis, il Governo del Re assiinse I'impegno di fare vari provvedimenti diretli are- 
care il maggiore sollievo possibile ai mali cagionati dalla guerra d'indipendenza com- 
battuta Del 1859. 

Premendo di tradurre il piti presto in atti siffatti propositi, a ragginugere il deside- 
rato scopo, il Governo del Re ba deciso, Id CoDsiglio dei ministri, che gli interessati 
tutti sarebbero invitati a proporre le loro domande per risarcimento di danni sofferti 
per causa della guerra entro un discreto termine da stabilirsi mediante apposito avviso 
da pubblicarsi dai signori governatori ed intendenti generali, e che tali domande 
raccolte per cura dei signori intendenti di circondario, e corredate di tutti i titoli ne- 
cessari per accertare la natura, la realta e I'entitii dei danni patiti, non cbe delle occor- 
renti informazioni sulle condizioni dl fortnna dei ricorrenti, sarebbero povscia riunite per 
provincie, trasmesse a queato Miuistero dai signori governatori ed intendenti generali 
predetti, accompagnate dalle particolari loro informazioni. 

Sebbene le esplicite e precise dicbiarazioni da sua eccellenza il presidente del Consi- 
glio dei ministri fatte alia Camera elettiva nella tornata predetta, chiaro diraostrino 
quali siano le intenzioni del Governo riguardo alle persone ed ai danni cbe il medesinio, 
s^incarica di risarcire, si crede tuttavia opportuno di qui ria^umerle a scanso d^ogni 
possibile equivoco ed a pitl sicura Dorma tan to degli iotercssati nel proporre, qaaoto 
degli iotcDdeDti nel reccogliere le domande di cui si tratta. 

A termine adunqne delle preaccennate dicbiarazioni, con viene ritenere che il Governo 
si sarebbe proposto : 

1° Di provvedere per venire il piil sollecitamente possibile in soccorso dei cittadini 
pitl poveri stati danneggiati dalla guerra ; 

2^ Di considerare a carico dello Stato il compenso dei danni cagionati : 

a) Dalle requiaizioni regolarmente fatte dagli Austriaci in Lombardia ; 

l>) Dalle occnpazioni di terreni operate dalle antorit^ austriache in Lombardia e oei 
Ducati per opere di fortificazioni stabili o campali prima del cominciamento delle osti- 
lit^; 

c) Dalle occnpazioni della stessa natura ordinate dalle antorit^ nazionali e dai co- 
mandanti delle truppe nazionali ed alleate ; 
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i) Dalla distruzione di capitali mobiti e dalle iuondazioDi sequite per ordine delle 
toritii stesse per impedire riavasione dei nemici ; 

3** Di dare le Decessarie disposizioni perch^ la cassa dei depositi e prestiti e queUe 
risparmio potessero largamente somministrare dei fondi a quei couiuni clie piii ne 
essero di bisogno per sopperire agli oneri contratti per la stessa causa ; 
4^ Infine, di ^operarsi efficacemente presso i Consigli provinciali onde promuovere 
I'associazioDe fra tutte le provincie del regno, diretta a sovvenire a quei dauui ch& 
>n saranno o Don potranuo essere alleviati dal Govemo. 

Vari e di vario geuere essendo i danni ai quali si tratta di riparare n^ per tutti po- 
ndo essere adottato an solo ed uniforme procedimento, oude pervenire all'esatta e 
golare loro constatazione, lo scrivente si limiter^ ad accennare cne o si tratta di danni 
gionati da occapazioni di propriety per opere di difesa permanente o passeggiera, 
le non sono ancora state, o non possono piil essere restitnite al primitivo loro uso, ed 
tal caso, ove gidi non esistano regolari perizie, si dovrii procedere alia loro eseciizloue 
ide far Inogo al rimborso del prezzo ed alia ret'ezione dei danni che sarauuo iissati. 
Ovvero si tratta di danni cbe per la loro natura e per il tempo trascorso uou possono 
il essere determinati per mozzo di periti, ed allora si dovr4 ricorrere ad altri idonei 
ezzi di prova. 

Lo stesso dovra praticarsi riguardo alio stato di fortuna dei ricorrenti, avverteudo 
oltre, per rispetto a questi, di far conoscere altresl la sitaa^oue delle loro famiglie, il 
imero cio^ dei membri di che sono couiposte, la loro et^, ed i mezzi dei quali ciascuno 
essi pa5 disporre, per provvedere al proprio ed al coiuune sost«ntameuto. 
Non accade poi di aggiuugere che, per quanto saril possibile, dovrano essere prodotti, 
. almeno indicati colla maggiore precisioue, gli ordini delle autoritd. in virtii aei quali 
Tono occupate le vaiie propriety od arrecati i lamentati danni, come necessaria uguaU 
ente sar& la produzione dei titoli coustatauti le requisizioni fatte dalle autoritii au- 
riacho o nazionali, delle quali si chiederii il rimborso. 

A questo fine si trasmettouo ai signori goveruatori ed intendenti generali diversi do- 
imenti giii prodotti da alcuni danueggiatl, onde abbiano a servire di norma alia oom- 
lazione di si importante lavoro. . 

11 Govemo, del resto, fidente nella conosciuta perspicacia ed oculatezza dei signori 
kvernatori ed intendenti generali, uou crede di poter fare meglio che di rimettersi in- 
eramente al prudente loro arbitrio, persuaso che nou tralascierauno cure onde circon- 
irsi di tutti i lumi uecessari per porre il Governo in grado di provvedere con plena 
•gnizione di causa, perchb nei limiti del diritto sia concesso ai danueggiati uu sollievo 
nza spreco della pubblica fiuanza. 

Non h poi necossario che lo scrivente qui si estenda in minuti particolari per cic) che 
tnceme i mutui che possono occorrere ai comnuiper sopperire agl'impegui da essi con- 
atti per la stessa causa; nel limitarsi pertanto a riunovare le proiuessc fatte dal Go- 
$mo di agevolare, per quanto sta in lui, la conccssione, dalla cassa dei depositi e dei 
'estiti o da quelle di risparmio, delle anticipazioui di fondi dei quali si giustitichen\ il 
soguo, lo scrivente si riferisce quanto al modo di formulare e di istruire le relative 
>mande, alle istruzioui che prima d'osa furouo diramate su tale materia, invitando i 
gnori govematori ed intendenti generali ad nniformarvisi esattamente, a scauso di 
innosi litardi che non potrebbero poi essere ascritti a colpa del Governo. 
Non rimane quindi piu che a parlare del progetto di associazione da attivarsifra tutte 
provincie dello Stato per venire in soccorso di quei danni ai quali il Governo stesso 
m h cbiaraato a riparare ed a tale proposito ugualmeute lo scrivente pienamento afii- 
ito ai caldi sentimenti d'afietto dai quali sa esvsere le rappresentanze provinciali ani- 
ate per la causa nazionale, mentre altamente fa plauso al patriotico pensiero che voile 
itte le provincie sorelle associat'C alia pietosa opera di alteviare i mali di una guerra 
le ha iniziate la liberazioue e Tindipendenza della patria comune, nutre fernia fidu- 
a che il medesimo sar^ col massimo favore accolto da tutti i Consigli provinciali, e 
16, grazie al largo e generoso loro concorso, troveranno il maggior possibile riparo i 
mni cagiouati dalla passata guerra siccht^ i popoli ne trarrauuo argomento e conforto 
maggiori sacrifizi, quando cosl il bene della patria richiedesse. ' 

Nellasciare pertanto ai Cousigli stesdi tutto il merito della iniziativa, lo scrivente in- 
terk solo i signori governatori ed intendcuti generali a secondarne colla loro antorilKlk 
deliberazioni ed afarle poi colla maggiore sollecitudine pervenire a questo Mi uistero. 
Nsllapersuasione cbe i signori goveruatori ed intendenti generali peuetraudosi della 
-avitji ed importanza del lavoro che loro h demandato vi apporteranno tutta quella 
•llecitudine ed impegno che potranno maggiori, sicch5 il medesimo concili in modo 
iddisfacente gli interessi dei privati e delTo Stato, lo scrivente stark attendendone 11 
'onto coropimento ; non seuza soggiungere, per maggior chiarezza ed uuiformiU\, che 
domande di indennit^ dovranno essere riepilo^ate e divise in altrettanti stati quante 
luo le categoric dei danni ai quali si tratta di riparare, avvertendo inoltre di tener 
iparati i danni e le requisizioni seguite pel fatto deirAustria, da quelle derivanti dalla 
itorit^ e dalle armate nazionale ed alleata, e ne porge loro fin d'ora i piti sentiti riu- 
raziamenti. 

11 ministro 
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Allegato N*» 3. 

latruzioni 3 agosto 1861 diramate dalV Austria per la liquidazione delle domande di oompem 
8ui danni provenienti dalla guerra del 1659 nelle provincie venete, 

( 1. Sono ammissibili ad an conipenso dairimperiale e regioerario, dipeDdentemeDto 
dalle vicende della guerra dell' anno 1859, le efifettive prestazioni militari ed i danni 
derivati alia propriety. 

La pertrattazione delle domande di compenso in causa di prestazioni militari^ ^ rego- 
lata dalVistruzione abbassata col rescritto 13 maggio lb61, u9 2210 dell'eccelso imperiale 
e regio Ministero della guerra. 

Le norme, a seconda delle qnali debbona pertrattarsi le domande di compenso per 
•danni deriyanti alia proprietii dalle yicende della guerra (danni della guerra), vengono 
tracciate colla presente istrazione. 

$ 2. La Commissioue del Dominio snlla liquidazione delle prestazioni militari 
efiettuate nel regno Lombardo-Veneto, dipendentemente dalla guerra del 1859, e che 
venne istituita colla sovrana risoluzione 2 marzo 1861, dovr& occaparsi anche delU 
liquidazione delle domande di compenso pei danni della guerra 1859 e dovr^ qnindi 
d'ora in poi nominarsi : Commiasione pella liquidazione delle prestazioni miUtari e deUe 
espropriazioni, 

§ 3. La Commissione del Dominio dovrik prefiggere uu congruo termine perentorio 
peirinsinuazione della domanda. 

§ 4. Per poter prender in considerazione tall domande di compenso, non deve con- 
stsure che cni domanda il compenso abbia durante la guerra del 1859 presse le armi con- 
tro Fimperiale e regio Governo e che si abbia reso colpevole d'altra azione ostile contro 
il medesimo ; nascendo 11 sospetto dovrebbe provarsi il contrario. 

$ 5. 1^ niassima cardinale nella pertrattazione delle domande di compenso per danni 
di guerra, che tali danni di regola non sono ammissibili ad un comi>enso dall'imperiale 
e reale erario. 

§ 6. Eccettuati e quindi ammissibili ad un compenso dallUmperiale e regio erario, 
Bono: 

a) Le espropriazioni di fondi ad un uso permanente militare, e cosl pure le serritti 
speciali addossate ai fondi privati per iscopi di strategia miltare ; 

h) I danni derivati dalroccupazione e dalla distruzione di edifizi o del soprassaolo 
per iscopi passeggieri di strategia militare. 

$ 7. Occupazioui ed usi passe^^eri effettuati dal nemico e oosl pure i danni di ogni 
sorta dipenaenti dalla predisposizione od esecuzione di operazioni militari, da arbitrii 
e da eccesi sia della mata nemica, sia delle imperiali e regie truppe (danni di guerra 
propriamente detti), non possono compensarsi dalVimperiaTe e regio erario. 

$ 8. Le domande di compenso, relative ai danni acceunati nel $ 6, sono da pertrattarsi 
a norma deiristruzione, per le stime del danni recati alia esecuzione di opere pnbbliche, 
del 9 giugno 1826, n<^ 5315-931. (Collezione di leggi e regolamenti pubblicata dairim- 

Seriale e regio governo delle provincie venete, anno 1826, parte I, u? 62, pagina 114), e 
evono tenersi dei protocolli separati in tale pfoposito. 

$ 9. Del resto, in quanto trattasi degli amminicoli di prova o della successiva con- 
statazione degli ordini militari relativi alia occupazione, alPusoed alle servith in parola, 
valgono anche qui le norme in proposito tracciato ai $$ 7, 8, 12 deiristruzione 13 maggia 
1861 sulla liquidazione delle prestazioni militari, semprech^ tali norme poeaano trovare 
applicazione nei casi di espropriazione. 

i 10. Valgono del pari anche pella pertrattazione delle domande di compenso in 
causa di danni di guerra le norme tracciate ai $$ 2, 3, 4 della detta istruzione, relativa- 
mente alia procedura di liquidazione al § 5, relativamente al termine perentorio da 
fiasorsi, ed al $ 20, relative ai rapporti da avauzarsi dalla commissione. 

$ 11. Ai rispettivi proprietari competono, a norma del § 995 del Codice civile e della 
sovrana risoluzione 4 marzo 1837, gli interessi di mora del 4 per cento, decorribili dal 
momento dell'apprensioue e rispettivamente da quelle dell'occupazione pasaeggiera 
della proprietdi, cue, se in tale momento non si lasciasse precisare, gli interessi in parola 
verranno liquidati decorribilmente dal gioruo deirinsinuazioue. 

' $ 12. Nei casi di occnpazioni ed usi passeggieri di fondi, dovdi conteggiarsi il com- 
penso senza diffalchi (delle imposte). 

i 13. Snssistendo dei contratti approvati dairantorit4 competente, e la di cui appro- 
vazione sia gi& stata notificata, dovri^ aversi riguardo ai medesimi nel commissnrare il 
compenso. 

$ 14. Le deliberazioni della Commissione liquidatrice dovranno in nno oo^li atti di 
pertrattazione neoeasari per formarseiie an giuaizio, assoggettarsi aU'eccelao imperiale 
•e regio Ministero della guerra per la decisione dei dicasteri interessati, e tali decisiooi 
finali che verranno abbassati dal prefato Ministero, dovranno subito intimarsi alle parti. 

$ 15. ^ riservata la determinazione sui mezzi coi quali avri!l Inogo il pagamento dei 
compensi liquidati ed approvati come sopra. 

$ 16. Le parti che non si ritenessero soddisfatte delle decisioni emesse e dei compensi 
loro assegnati, saranno rimesse alia via civile. 
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^ 17. Quep^U import! di corapenso cbe non fossero prelevati dalle parti entro 14 giorni 
dairintiiuazione della decisioue delle antoriti\ centrally do vrannodeposi tarsi in giadizio. 

Ci5 avr^ lao^o aucbe nel caso di cui al ^ 16. 

Col giorno di tale deposito cessano di decorrere gli iuteressi di mora del 4 per cento^ 
vale a dire che dal detto giomo in poi non ha piii luogo un nlteriore corre8pon8ion& 
d'*intere88i. 

Yenezia, 3 agosto 1861. 

Dall'I. £. Luogotenenza Lombardo-Veneta. 

Allegato N** 4. 

Xotificasione del govemo auatriaco aulVapprovvighnamento delVarmatu mobile del2o giugno 

1866. 

Alio scopo di vierameglio gnarentire i comuni e gli individui obe in cansa della mo- 
bilizzazione deirimi)eriale regio esercita nel regno Lombardo-Veneto vengono cbiamati 
a prestare somministrazioni a vantaggio del militare, e per metterli immediatamente 
in possesso di nn titolo legalmente valido e traamissibile anche a terze persone, trovasi 
in relazione airistruzione provvisoria emanata nel 1861 per gli organi, cai incombe 
rapprovi^ionamento di un'armata mobile, di disporre qnanto segne : 

I. II militare dovr^ fare ogni ricerca di somministrazioni soltanto ai comnni e noa 
mai ai singoli abitanti ; cosi pure la cousegna dogli articoli da somministrarsi non 
verr^ mai effettuata direttamente da parte dei singoli abitanti, ma sempre coll'luter- 
Tento dei comnni. 

Gli oggetti, cbe saranno cbiesti del militare, dovranno essere somministrati dai 
comuni solo in natura, non mai in danaro. Si ricorda pure in questa occasione il 
Vicente divieto, secondo il qnale non si possono comperare oggetti attinenti alFabbi- 
gliamento, all'armamento o ad altri scopi militari, n^ commestibili, foraggi ad altri 
articoli di provianda, che fossero vendnti dal soldato. 

II. Non potr^ chiedersi da parte del militare alcnna somministrazione senza rila- 
sciame quitanza. 

Per uniformity i comnni saranno provvednti di appositi bollettari, nei qnali la madr& 
former^ la quitanza del militare per gli articoli ricevuti, e la viglia la reversals del 
comune sulfa prestazione medesima. 

Tanto la quitanza, quaoto la reversale dovranno sempre venir eniesse prima della 
consegna e del rispettivo ricevimento delle prestazioni. 

La bolletta madre, cio^ la quitanza propriameute detta, rimarr^ al comune, e la 
bolletta figlia staccata, cio^ la reversale, sar^ rilasciata alia parte militare. 

III. Le competenze militari di vitto e d'altro verranno esposte uella quitanza e nella 
reversale in razioni giornaliere a peso e misura di Vienna. 

Le congregazioni provinciali dovranno quindi fornire ai comuni apposite tabelle di 
ragguaglio dei rispettivi pesi e misure, ed 1 comuni poi suUe stesso praticare le debite 
riduzioui per eft'ettuare regolarmeute la somministrazione al militare e la ripartizione 
della medesima sugli abitauti. 

Le predette tabelle dovranno presso gli uffici comunali essere sempre ostensibili al 
militare. 

IV. I comuni dovranno riportare le quietanze militari secondo Tordine cronologico 
ed egnale a quello in cui furono registrate nel bollettario, in uu prospetto, che sarii da 
cbiudersi il 1.5 e Tultimo d'ogni mese e da trasmettersi subito dopo siffatti termini in 
doppio esemplare e col corredo delle quietanze militari costituenti il boUettario della 
qnindicina, all'imperiale regia intendeuza dell'esercito, col tramite della congregazione 
provinciale. 

v. L^ntendenza dell'esercito proceder^ alia liquidazione interinale, emetter^ dei 
Buani di anticipiizume per due terzi dei prezzi minimi degli oggetti somministrati) pre- 
noter^ tale emissione sopra ambedue gli esemplari del prospetto e trasmetterdi uno di 
qnesti colle relative quitanze all'imperiale regia contabilitdi centrale militare, percb^ 
trattenga il tutto ne' propri atti, restituendo poi al comune, pel tramite predetto, I'al- 
tro esemplare oolle eventuali osservazioni, unitivi i relativi Buoni di anticipazione. 

VI. I prospetti restituiti ai comuni saranno trattenuti presso 1 medesimi per essere 
prodotti a suo tempo alia Coramissione liquidatrice del Dominio, mentre i Buoni di 
anticipazione potrano essere girati dai comuni anche a terze persone, e, senza bisogno 
di altra liquidazione, saranno a suo tempo pagati nel valore nominale al portatore da 
qneirimperiale reale cassa, che verr^ a cio autorizzata. A 

YII. Nella defiuitiva liquidazione sara a^giundicata ed assognata pel pagamento ai 
comnni Pultima terza parte, oltre, Peventuale jiiimentodei prezzi giusta I'effettivo valore 
locale, e le indispensabili spese di trasporto sohteuute e da couiprovarsi mediante rego- 
lari docnmenti. 

Venezia, li 25 giugno 1866. 

Dairi. R. Luogotenenza Lombardo-Venera. 
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Allegato N° 5. 

'Circolare alle onorevoH Congregazioni prorincialif agli II, BR. conimissari distrettuali ed aUe 

Congregazioni municipali e dqputazio7ii camunaH. 

Per qnanto il Grovemo siasi dato o^ora, e specialmeDte in occasione della guerradel 
1859, tutta la sollecitadiDe, inediante Tapposita ConimissioDo a ol5 istituita, nel d^- 
Dire la liquldazione delle prestaziooi fatte al militare, ci5 nullostante la natnra steast 
delle praticbe oocorrenti nelle relative operazloni esigeva an lasso di tempo che ria- 
sciva Inoj^ ai creditori. 

Per oy viare a queste difficolt^, la Luoffotenenza, presi gli opportuni conoerti colli. 
R. comando deU'esercito in Verona e colla Congregazione centrale lombardo-veneU, 
ha trovato di pnbblicare la qui uuita notiflcaziune, che ricorda alcnne norme pree«- 
stenti e prescrive altre nuove mmlalit^ per assicurare I'immediato e pleno riconosci- 
mento deirintera eifettiva prestazione, e percb^, almeno per bnona parte del sno valore, 
sia tosto rilasciato an apposito titolo di credito ai comani ed individui cbiamati a pre- 
stare somministrazioni a vantaggio del militare in occasione della mobilizzazione dell'L 
'R. esercito in qaesto domiuio. 

Venezia, 25 giugno 1H66. 

Dall'I. R. Laogotenenza Lombardo-Veneta. 



Allegato No 6. 

L R. LUOGOTENENZA IN TRIESTE. 
Nota alVindita regia prefettura della provincia di Udine. 

In risoontro al gradito foglio 22 corrente mese, nnmero 7096, la scrivente ha I'onore 
di partecipare a cotesta inclita regia prefettura che la notificazione governativa % 
giugno 1866, n° 28.52, di cui si unisce una copia, emauata dall'I. R. Laogotenenza lom- 
bardo-veneta d'allora, che la medesinia non venne pubblicata nella provincia del litto- 
rale, e che le dispositive ivi contenute non ebbero vigore per questa provincia. 

Per le somministrazioni militari, ed in generale per prestazioni e donni deriyati dalls 
guerra del 1866, si applicarono in Anstria le massime stabilite con sovrana risolazione 
10 settembre 1866, le qnali si desnmono dalla uotitioazione luogotenenziale 16 ottobre 
1866, cbe pure si allega in copia. 

In base a queste massime si procedette ancbe riguardo alia provincia di Gorizia nella 
trattazione delle relative domaode d'indennizzo, liqnidando, a termini della taritfa 
nnita a quella notificazione, quelle prestazioni che risultarono compensabili. 

Trieste, 31 marzo 1872. 

FERRY. 



Allegato N<» 7. 

Notificazione dtlVI, U, Luogotenenza del litioralej cancemente il trattamento dei danni deri' 

vanti dalla guerra del 1866. 

Sua Maest^ I. R. Apostolica, con sovrana risoluzione del 10 settembre anno corrente, 
si h graziosamente degnata di approvare le seguenti massime fondamentali pel tratta- 
mente dei danni che derivano dalPultima guerra: 

$ 1. — Quali prestazioni e danni vengono dallo Stato compenaati per legge. 

Lo Stato compensa : 

V* Le prestazioni militari per le II. RR. tmppe, cio^ : 

a) VacquartieramentOf a norma delle vigenti leggi ; 

b) Le vetture militari o carriagi in uso nel paese, a norma delle vigenti leggi ; 

c) Le Bomministrazioni, requisizionij ed in generale tutte le prestazioni non comprese 
ad a e &, per esempio le forniture, le somministrazioni di oggetti in natura, del seirizio 
da tavola, di viveri e di altre occorronze dell'armata, la prestazione di foraggi, il P** 
scolo di animali da macello appartenenti alFerario militare, i traghetti, i lavori in gen^ 
rale, ecc. ; 

2° Le esprojpriazioni di terreni per iscopi militari ; 

3^ / danneggiamenti di heni privati in causa ad ordini degli II. RR. comandaoti ui 
truppe o delle II. RR. autoritii per iscopi strategici. 

(Danni causati dalle operazioni militari non vengono compensati, se ayveDuti in^ 
^ito a combattimenti o movimenti di marcia. Cosl pure i danni fortuiti o caasati da 
disordini non danno diritto a compenso.) 

Dei danni commessi per petnlauza h responsabile chi ne ^ Tantore. (Decreto BV^^^ 
del 16 aprile 1821. n*^ 10,086.) 

Trieste, 16 ottohre 1866. 
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Allkgato No 8. 

MINISTERO DELL'INTERNO. 

Conguaglio delle spese delta guerra pel 1848-1849 nella Lomhardia e Venezia, 

FiRENZE, 1 apiHle 1869. 
\gnori pr^eitif 

g\k noto a cotesta prefettura come, per disposizione del Goveroo anstriaco, tntte le 
iniDistrazioni dei generi di sussistenxa forDite dal 18 niarzo 1848 al 31 dicembre 

alle sue trnppe accampate nelle proviDcie lombardo-venote per combattere IMusur- 
>oe e Parmata italiaua, pih la tassa di gaerra che veune imposta e i gravi danni 
cati dal militare in quelle circostauze, furono fatte gravare a totale carico delle 
incie stesse in proporzione del loro estimo. 

L eflecnzione di tale disposizioue il Miuistero doirintemo di Vienna, con dispaccio 31 
mbre 1851, n^ 20,174-194, prescrisse cbe ciascuna provincia liquidasse i debit! con 
petti vi creditor! e quindi presentasse alia contabilitlkdi Stato le proprie liquidazioni 
gli effetti della pcrequazione generale per tutto il territorio del regno Lombardo- 
eto, e success! vamente, con istruzioni del 12 luglio 1852, fissd le norme general! per 
tte jpereqnazioni. 

na Comniissione in ogni provincia attese quindi alia prima delle liquidazioni accen- 
i dalle istruzioni ministerial!, e le due contabilit^ di Stato di Milano e Venezia, 
cana pel rispettivo territorio, attesero alia pereqnazione generale. 

prospetto complessivo redatto dalle predette contabilit^ di Stato venue in seguito 
oposto ad una Commissione centrale d! deputati Lombard! e di Veneti radunata in 
mo, la quale, e per le predette istruzioni 12 luglio 1852 e pelle posteriori proposte 
mulate in base alle risultanze delle esiblte giustificazioni ed accolte dal Ministero), 
jficava in qualcbe parte quel lavoro, includcndo alcnne somme cbe non erano state 
lette cont>abil!t^ ammesse, cio^, per esempio, lire 9439 13 per la provincia di Brescia, 
1391 54 per qaella di Como e lire 5030 per quella di Mantova,ede8clndendone altre 
da esse accolte, ma non ritenute abbastanza giustificate, come alcune di Bergamo 

Milano. 

titol! delle spese e danni cosl ammessi definitlvamente riguardavano : 

Le reqnisizioni dei generi di sussistenza ; 
Le requisizioufdei raezzi di trasporto ; 
' Quelle degli articoli di casermaggio, come lenznola, coperte, ecc. ; 
Le somministrazioni d'alloggio per parte degli albergator! ; 
I danni cagionati dalla occupazione fmilitare nei local! ad uso dei pubblici stabili- 
it!; 

' Le somministrazioni d'alloggio in abitazioni date a pigione, quando al proprietario 
bsse causato un dan no ; 
' Le spese di trasporti, mess! od espressi adopcrati'esclnsivamente pel servizio mil!- 



• ; 



Le spese per i lavori di fortificazione ; 
' Quelle per creazione di ospedal! militari ; 
). Quelle per telegrafi ; 
I. Quelle perforni di campagna ; 
I, Quelle per scuole di equitazioue ; 
J. Quelle per bersagl! ; 

I. Quelle per ponti volant!, in qnanto {ivessero carattere di prestazione militare e 
e ^mostrato che esse venissero incontrate a favore del militare ; 
>. La tassa di guerra ordinata in quel tempo ; 

5. E, pel solo territorio della Lombardia, i credit! (lire 149,468 75) di alcune ditte 
einesi per esecuzione di opere o ristauri di fabbricati demaniali militari eseguite du- 
te il periodo del Goveruo provvisorio (decreto speciale del Ministero deirinterno, in 
% 16 dicembre, 1857, n<» 32,433-1320). 

on tale operazione fu pure regolarizzato il cosl detto fondo social§ cui*le provincie, 
6 autorizzate dalla circolare 19 settembre 1848 della intendenza generale delParmata, 
vano ricorso merc^ un'imposta speciale nei moment! piii gravi, onde raccogliere le 
ime per corrispondere alle esorbitanti pretese dell'autorit-4 militare. 
a pereqnazione esegnita da questa Commissione centrale colla scorta di tntti i pre- 
snnati criteri veniva definitivamente sancita dal Ministero di Vienna col decreto 17 
mibre 1858, portato a cognizione delle provincie venete colla circolare 7 dicembre 
to anno, e di qneUe della Lombardia colraltra del giomo 13 detto mese ed anno, 
'on tale decreto venivano definitivamente ammesse per tutto il Lombardo-Veneto le 
inie segnenti, cio^ : 

Per le prestazioni in naturaaust L. 55,988,741 66 

Per il fondo sociale 862,863 96 

Per la tassa bellica 36,045.100 59 

In totale austriacbe 92,896,706 21 
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II citato decreto inoltre determiDava, nella somma di anstriacbe lire 4,020,017 54,11 
debito di ragguaglio della Lombardia verso la Veoezia, ed assegoando a scaricodi 
questo debito il residuo del fondo sodale esistente presso le cadse principali del Lorn- 
bardo-VeDeto nella somma di aastriache lire 207,204 56, il debito della Lombardia tm- 
dnayasi cos! ad aastriache lire 3,600,000. II pagamento di qaesta residua somma fa 
stabilito dovesse farsi col prodotto delle imposte da attivarsi negli anni 1B59-1860-Ib61, 
tauto per questo titolo come per quello della perequazioue provinciale in ciascun do- 
minio, e comunale in ciascuna provincia ; ed a parziale modifioazione di qnauto era 
fissato nelle preliminari istruzioni del Ministero in data 12 luglio 1852, si stabill che il 
congualio fra i due territori dovesse effettuarsi in base dellMmposta fondiaria dell'anDo 
1857, con esclnsione per5 delPimposta sulla rendita dei fabbricati che esisteva nelle 
provincie lombarde avanti il vecchio censimeuto. Kispetto poi alle somme concemeoti 
il fondo sociale ed alia tassa bellica, il cui rinartoaveva luogo in base al montare degli 
anni 1848-1849, determinavasi che il conguaglio dovesse effettuarsi secondo le risultanze 
medie del debito d'imposta del preaccennato biennio. Finalmente fu aperto radit4) ad 
nna ulteiHore insinuazione (in base sempre ai criteri cui era iuformata la prima) di 
quelle pretese che i privati, i comuni e le corporazioni avrebbero creduto di far valere, 
non ostante I'anteriore recusa delle pretese stesse per ritardata insinuazione, o per di- 
fetto di motivazione del titolo, o di regolare giustificazione. In base a tali dispoFi- 
zioni le due contabilit^ di Stato, procederono alia compilazione dal quadro di riparto 
delle suddette spese per le provincie del rispettivi territori. 

Sottonosto il prospetto di questo riparto delle provincie lombarde (in data 5 marzo 
1859) alle deliberazioni della Congregazione centrale in Milano, questa non credette 
poterne accettare i risultati, in quanto sostenne non doversi prendere per base del 
riparto stesso I'imposta fondiaria del 1857, regolata da un novissimo censimeuto che 
aveva molto variate le condizioni delle propriety lombarde a tutto vantaggio delle ve- 
nete, mabensl (trattandosi di danni e spese veriticatesi nel 1848-1849) Timposta ditale 
biennio, sulle risultanze del vecchio ceuso In allora vigente, dal quale diverso calc4)lo 
ne resultava che il debito della Lombardia verso la Venezia, anzicb^ ammontare a lire 
4,020,017 54, asceudeva invece a soli 2,6158,355 di lire austriache. 

Sopraggiunti intanto gli awenimenti politici del 1859, sia per la impossibilitii di 
prendere concerti col Governo anstriaco, per quanto ridetteva la Venezia come per la 
inutility di ogni tentativo diretto a modificare il citato decreto* ministeriale del 17 
novembre 1858, il quale maggiormente favoriva le provincie venete rimaste sotto il sao 
dominio, questo Ministero non poti^ dal 1860 al 1866 riattivare le opportune pratiche per 
qnella perequazione, la quale sarebbe rimasta imperfetta, se ai fosse limitata al riparto 
ua le sole provincie lombarde. 

D'altronde il Governo italiano aveva potato conoscere come, malgrado le piii vive 
sollecitazioni della congregazione centrale di Venezia al Ministero di Vienna, onde in 
via diplomatica ottenesse i pagamenti dovuti dal g\k ;dominio lombardo, quel Mini- 
stero avesse deciso di sospendere per allora qualunque pratica in proposito, anche pel 
Veneto. 

Cessato finalmente nel 1866 il dominio anstriaco anche nella Venezia si fu allora che 
si avauzarono e si sono ripetute insistenti premure a questo Ministero onde volesse 
provvedere alia definitiva esecuzione di quel riparto. 

N5 questo Ministero era alieno dal secondare a si giuste domande, e gi^ da qualche 
anno aveva assunte indagini, e si era dato cura di raccorre tutti i material! occorrenti 
in si complicata verteuza, affidando apposito incarico a funzionari d'ordine superiore.e 
gi^ versati in quella materia. Raccolti i risultati delle prime insinuazioni dei crediti, 
u Consiglio provinciale di Milano prendeva a trattarue nella sua tornata del 12 settem- 
bre 1862, e promuoveva dal Ministero un invito a tutte le altre provincie lombarde 
perch^ desero mano ad e^ual lavoro, al che venue adempiuto colla circolare 28 febbraio 
1863, n° 22,212. Ma le risposte da queste provocate non esaurirono che in parte le 
richieste del Ministero, oltredich^ rimaneva sempre I'altra questione gravissima posta 
innanzi daUa gi^ congregazione centrale lombarda, la quale formava il maggiore 
ostacolo alle operazioni,iu quanto ne impngnava le basi fissatecol decreto ministeriale 
anstriaco del 17 novembre 1858. Dal canto loro invece le provincie venete appena 
riconginnte al regno insisterono per la plena esecuzione del decreto stesso. 

In tale stato di cose il Ministero non pot6 esimersi dallo interpellare in proposito, a 
termine di legge, il Consiglio di stato, il quale, in data del 17 settembre 1867, emise il 
parere letteralmente trascritto in tine della presente. 

II Ministero cred^ dover prendere per biise degli ulteriori provvedimenti in proposito 
qnel voto, ed ora intende aifrettare la detiuitiva risoluzione della pendenza con quel- 
rimpegno ed urgenza che a buon diritto b reclamata dal Vinteresse delle provincie della 
Lombardia e Venezia. 

£gli h percio che richiamando, con qnestl dettagli che si sono ravisati necessari, 
Pattenzione del signer prefetto di su tutte le fasi subite da tale 

pendenza, il Ministero intende sia della presente data, a mezzo delle deputazioni pn>- 
vinciali, pronta comunicazione ai rispettivi Consigli provinciali della Lombardia e 
Venezia, i quail esseudo succeduti alle antiche congregarizioni di provincia, ed anche 
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alia centrale hanno le attribuzioni che a quelle erano riservate dalle onlinanze del 
f^iii Governo austriaco, e possono, ove lo credano, esperinientare le loro ragioui ni ter- 
raini del citato parere del Consiglio di stato. 

Le prelodate deputazioui vorranno raccojijliere tntti i materiali clie sono richiesti 
dalla Decessit^ della regolare istriizione dell'attare onde me^lio informare di tiitto il 
CoDsiglio, ayvertendo che, oltre a^li atti reperibili negli arcbivi delle aatecedenti dele- 
gazioDi e congregazioni provinciali potraono, quelle delle provincie lombarde ricorrero 
per maggiori schiarimenti e notizia alia regia prefettura di Milano, ed a quella di Vene- 
zia le altre. 

Gioveiik anzi, per esanrire completameDte leiuformazioDi occorreuti, chesia reso noto 
alle varie autorit^ provinciali come del citato parere del Consiglio di stato fosse in- 
formato il Consiglio provinciale di Milano, il quale, colla, sua deliberazione del 10 
settembre prossimo passato, non solo abbandonava ogni opposizioue contro 11 decreto 
miniateriale aastriaco 17 novembre 1858, ma propoueva: 

1** Che si attnasse con tern poraneamentefra le provincie diLombardia la pereqnazione 
gi^ predisposta dalla contabiliti\ di Milano, onde cos! raccogliere i mezzi necessari per 
deveoire tanto al conguaglio generale, come alia stessa pereqaazione interna ; 

29 Che si curassero le insinuazioni suppletive, e il successivo conguaglio addizionale, 
facendo per6 espresso voto che ad ogni modo i lavori inerenti alia prima insinnazione 
abbiano a procedere separati e indipendeuti da qnelli della seconda, ci5 essendo nello 
spirito 6 nella lettera delle disposizioni precitate, eservendo alio scopo di non protrarre 
pill oltre provincie creditrici il rimborso di sorame che furouo anticipate gi^ da 20 auni, 
e che dovevano essere rifuse gidi da 10 auni. 

II siguor prefetto di 6 pregato di un pronto cenno di ricevimento 

della presente, come di riferire quando sara couvocato il Consiglio provinciale per la 
apportana trattazione di si rilevante affare. 

Pel miniah'o 

GERRA. 

Allegato No 9. 
CONSIGLIO DI STATO. 

La sezione delUiuteruo in adunanza del 17 settembre 1867, 

Vedutala relazione 20 agosto 1867 del Ministero delPinterno, divisione 5^ sezione 4% 
n^ 67,326-13,700, coi documeuti nuiti al piano di liquidazione e perequazione fra la 
Lombardia ed il Veneto delle spese per requisizioni e prestazioni milittvri durante la 
guerra 1848 e 1849 ; 

Sentito il relatore, 

Ritenato che, aveudo il Governo austriaco ordinato fiu dal 1843 e 1851, che le spese 
della gnerra, e partioolarmente quelle del mantenimento dell'armata imperiale, dal 18 
marzo 1848 al 31 dicembre 1849 fossero a carioo delle provincie delle Lombardia e della 
Venezia, che dovevano contribuire in ragione della rispettlva forza estimale, fu instituita 
nna Commissione, mista di Lombardi e di Veueti, per procedere alia liquidazione dei 
rispettivi croditi e debit! delle provincie lombarde e veuete ; 

Che concordi in tutti gli altri element! della liquidazione, i commissar! Lombardi 
dissentirono dai Veneti soltanto in questo che, mentre gli nni assumevano a base del 
riparto ! risultati del nuovo censimento gik not! nel 1856 e concedevauo soltanto che le 
contribuzion! del fondo sociale e della tassa bellica fossero ripartite secondo ! dal! 
deirimposta del 1848 e 1849, e Lombardi pretendevano che Tintiero riparto fosse fatta 
sulle basi di quella imposta ; 

Che dalla diversity di quelle basi emergeva che secondo i commissar! Lombardi il 
debito delle provincie della Lombardia a fa vore di quelle della Venezia, in ragione della 
maggiore spes&sostenuta da esse, sarebbe d! lire austriaohe 2,638,955 30, mentre, secondo 
i csQcol! dei commissari Veneti, risulterebbe di lire austriache 4,020,017 53) 

Che, avendo il presidente della Commissione yotato co! Veneti, la loro opluione 
prevalse nella ginnta e fa, con relazione del 14 marzo 1858 (in cu! s! fcce larga 
menzione del voto dei commissari Lombard!) insieme con gli atti verbal! delle sedute, 
sottomessa al Ministero delPinterno in Vienna ; il quale approvava la detta liquidazione 
sulle basi preferite dalla Commissione, con decreto ministeriale del 17 novembre 1858 ; 

Che, communlcato il detto decreto dalla luogotenenzad! Milano colle norme per darvi 
esecnzione, la oongregazlone centrale della Lombardia ne domandava la revlsione con 
sua rappresentanza del 5 mag^io, trasmessa in Vienna !1 13 maggio 1859, allegando che 
se per la tassa bellica e per !1 iondo sociale s! era adottata per base d! riparto Timposta 
del 1848 e 1849, doveva, per parity di ragione, addottars! anche per le requisizioni 
milit^ri e per ogni altra causa di debito ; 

Che avvenuta, poco dopo, Tannessione della Lombardia al regno d'ltalia, Vamminii 
strazione non ebt^ piti ad oconparsi che del riparto tra le provincie lombarde, per cu- 

H. Rep. 134 12 
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spediva in Milauo iin ufflciale del Ministero dell interno, cbe in data del 15 maggio 1866 
elevava nel suo rapporto il dubbio, se alia cessata congregazione centrale delU 
Lombardia couipeteva ricordo contro una decisione enianata dsS Govemo imperialedi 
Vienna ; 

Che, dovendosi ora procedere airestinzione del debito snlle istanze della Commissione 
centrale per I'amministrazione del fondo territoriale Veneto, ed inoltre alia liquidazione 
delle partite suppletorie (cbe il decreto ministeriale del 17 novembre 185^ ordiDau 
farsi snlle basi adottate dalla maggioranza della Commissione lombardo-veneta) il 
Ministero dell'interno avrebbe aggiunto al detto quesito sulPammissibiliUi del rioono, 
la questione sul merito, se il reclamo della congregazione centrale aveva ragione di 
essera negli element! cbe informarono la repartizione delle spese di cui ^ parola; 

Considerando cbe, sebbene non possa dnbitariscbe ci la determinazione ministeriale, del 
17 novembre 1858 emanata dalla snperiore autorit^ in via gerarchica non era snscettivft 
di alcun riraedio ordinario in via amministrati va, in modo cbe nessun reclamo avrebbe 
potato sospendere la esecnzione cbe per effetto della detta determinazione era ordioaU 
dalla luogotenenza tuttavia non potrebbe nemmeno ritenersi cbe an provvedimeoto 
amministrativo di qnalsiasi grado non potesse essere riformato in via straordinaria e di 
revisione, dallo stesso Governo o dal capo dello Stato in ana monarcbia assolata, come 
era qnella dellMmpero anstriaco ; 

Cbe anche le leg^i del regno d'ltalia concedono contro i provvedimenti amministre- 
tivi quando non siano piii riparabili in via gerarchica, il rimedio del ricorso al Re, 
udito il Consiglio di stato ; 

Ma che non h lecito confondere il rimedio straordinario del ricorso al Re, secondo le 
leggi italiane, col ricbiamo per revisione al Governo imperiale austriaco nel 1859; 
dappoich^ il primo non potrebbe riuscire che all'esarae, se siano state violate le regole 
date con antoritA legislati va dal cadnto Governo ; ed in tale esame gli atti govemativi 
posteriori alle disposizioni le^slative, potrebbero assnmere il carattere di atti di 
interpretazione autentica, e di risoluzioni delle question! insorte, anche con naove 
regole cbe il potere assoluto era in arbitrio di mutare ; n^ mai la decisione ammini- 
etrativa potrebbe, qnanto agli effetti, in una qnestione di riparto di contrihazioni, e 
•dopo esaarita la esecnzione, limitare Teseroizio dei poteri delPautorit^ gindiziaria ; mentre 
tntt'altro poteva essere il fine del ricorso per revisione al Governo imperiale anstriaco; 

Che qnindi il ricbiamo della congregazione centrale lombarda del mese di maggio 
1859, omessa o^ni altra questione, non potrebbe tener luogo del ricorso al lie secoodo U 
legge sul Consiglio di stato del 20 marzo 1865 ; 

Cbe d'altronae disciolta la congregazione lombarda non vi sarebbe luogo a discatere 
I'ammissibilitiidi un reclamo, non riasunto dalle amministrazioni che le sonosuccedate; 

Che in tale stato della vorteuza, sarebbe prematuro il discatere ogni altra questione 
dimerito; 

K d'avviso, 



Che poteva la congregazione centrale lombarda ricorrere, come fece, al Governo im- 




xichiami che potranno sorgere a norma delle leggi vigenti. 
Visto : II preMdente della eezione. 
JTirmato : 

lANIGRO. 



ALLEGA.TO N« 10. 

MINISTERO DELLaNTERNO. 

Perequazionc ddle apese di guen-a 1848-1849 nclla Lomhardia e nella Venecia, 

• FiRENZE, 1<» settemhre 1870. 

Ai signori prcfeitij 

CoUa circolaro P aprilo 1869 prossimo passato, nnmero 1124, questo Ministero* 
riai^umcndo tutte le fasi subite dalla vertenza della perequazione d«lle spese di guerni 
1848-1849 per le proviucie di Lombardia e Venezia, faceva sentire alia S. V. essere sno 
intendimento cbe a sfogo dei reiterati reclami dello proviucie stesse, le quali veggono 
impegnati in tale vertenza importanti interessi, si procurasse o per accord! tra le pro- 
viucie medesime, o nei modi legali, che le rilnttanze fin qui opposte da parecchie rap^ 
presentanze venissero rimosse, e fosse data cosl esecnzione al riparto delle liquidaziooi 
risultvnti dalla prima insinuazione gi^ debitameute sanzionate col decreto 17 novembre 
1858, no 22,116-647 del Ministero di Vienna. 

Ed ora, poicbti i predetti accord! non poterono conchiudersi tra le proviucie, comun- 
que si tentassero parecchi convegni delle rispettive rapprescntanze, il Ministero in- 
tende si attui seuza dilazione di sorta il secondo degli accennati propositi, ed inviU i 
j^ijorJ prefetti a presentare alia depvitaxiouo provinciale il riparto predetto percbe 
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ascuDa, per qnaoto la risgiiarda, alloglii, nel bilaucio delta propria provincia, la 
>mina occorrente per soddisfare alia quota di debito cbe le fa carico in forzadel riparto 
esso ; cbe se sorgessere Diiove opposizioni da parte di taliina provincia, il Governo 
itende si proceda, senza niteriore indugio, alle allogazioni di afficio, salvo 11 ricorso 
lie parti interessate come h acceonato ancbe dal parere del Consiglio di stato 17 
^ttembre 1867, letteralinente riportato ia fine della precitata circolare 1" aprile 1869. 
All'eflfetto poi cbe ciascuna prefettnra possa avere la copia del riparto delle spese 
.ncite col decreto 17 Dovenibre 1858, i siguori prefetti delle provincie lombarde po- 
anno rivolgersi al prefetto di Milano, ed a qtiello di Venezia gli altri delle venete. 
Si prega accnsar ricevuta della presente, porgeudo a suo tempo solleciti raggaagli 
ilia esecQzione degli ordini inipartiti in essa. 
Pel ministro 

CAVALLINI. 



Allegato N'» 11. 
Parere sngli impresUti dei Govenii prorvisori, 

CONSIGLIO DI STATO. 

La sezione d'afiari interni e finanze in adnnanza 3 setterabre 1863, 

Vednta la nota 30 luglio scorso del Ministero delle linanze colla qnale si cbiede il 

irere del Consiglio di stato salla convenienza di preseutare al Parlamento nn pro- 

itto di legge per il riconoscimento dei debiti contratti sotto forma di debito pabblico 

i\ Gov«ruo provvisorio della Lombardia nel 1848 : 

Vista Taltra nota del 10 ivgosto 1863 ; 

Sentito il relatore, 

Ritenuto, cbe 11 governo provvisorio della Lombardia riconoscendo il sno mandato 

il fatto della rivolnzione di qneiranuo, dopo avere nel proclaraa 29 marzo interpretato 

lel fatto come nnamissione a oooquistare Tindipendenza della patriapergiungere a 

Atitnire Vltalia unita e libera, nel 12 maggio apriva i registri al suffragio universale 

»r I'unione immediata delle provincie lombarde cogli Stati sardi ueirinteresse di 

lelle provincie, e in qnollo di tntta la nazione, salve le basi e le forme della nuova 

onarcnia costituziotiale da stabilirsi colla dinastia di Savoia ; 

Che, con legge del dl 11 laglio 1848, vedato il risultamento della votazione nniver- 

le tenutasi nella Lombardia fa accettata la immediata nnione di qaelle provincie, e 

. dichiarato cbe esse formavano, con gli Stati sardi e cogli altri gidi uniti, un solo 

gno ; 

Cbe, per effetto dei contrari event! della gnerra delPindipendenza, col trattato del 6 

;o8to 1849, reso esecutorio per la legge del 23 gennaio 1850, la felice nnione di qnegli 

;ati, venne disciolta, e la monarchia sarda fu costretta a rinauziare i diritti acquistati 

m la legge dell' 11 luglio ; 

Che, accesa nuova gnerra nel 1859, la stessa monarchia rientr5 in possesso delle 

'oviucie lombarde per i trattati di Zurigo del 10 novembre 1859, resi esecntori con la 

gge del 1^ dicembre di quell'anno, dappoich^ 1' Austria, avendo rinunziato in favore 

Hrimperatore dei Franccsi ai suoi diritti e titoli sulla Lombardia, questi li trasferl 

5iratto stesso in persona di S. M. il Re di Sardegna ; 

Che, per effetto di detti trattati, la monarchia sarda prese a suo carico tre qninti del 

ibito pubblico del Monte lombardo-^neto, e di quetlo nascente dal prestito austriaco 

il 1854, e si costitul snccessore in tutti i diritti ed obbligazioni risultanti da contratti 

golarmente stipnlati dairamministrazioue austriaca per causa di pubblico interesse e 

•ncernente il paeseceduto. Nulla pero fu detto dei prestiti contratti nel 1848 dal Go- 

smo provvisorio di Lombardia ; 

Considerando cbe i detti prestiti contratti per sostenere la guerra dellMndipendenza 

per le speae del Governo provvisorio di Lombardia (al quale succedeva per diritto 

iziouale il Governo sardo, per effetto della votazione generale di quelle provincie,) 

iligcivano certamente il nuovo regno dell'Alta Italia costituito in quell'anuo, esseudo 

nsta e concorde opinione di tutti i pubblicisti o4ie le provincie annesse, in difetto di 

^rticolari stipulazioni, se da una parte sottostanno alle leggi dello Stato con cui si 

inettano, dall'altra portano in enso tutti i diritti inerenti alia sovranitii, e le obbligazioni 

totratte nell' interesse di quelle provincie ; 

Che pero, Tunione del 1848, fu disciolta dagli eventi della guerra cbe fnrono causa al 

ritto stabilito col trattato del 6 agosto lb49 ; 

Che il Governo austriaco, rientrato in possesso delle provincie lombarde, non voile 

conoscere i prestiti fatti dal Governo provvisorio, e si ricuso a pagarne gli interesse e 

sorte 
Che in tal modo, il caso di forza maggiore risultante dagli eventi della guerra, se da 
la parte privo la monarchia subalpina del benefizio dell'annessione delle provincie 
ibarde, dall'altra la prosciolse dalle obbligazioni correlative ed inerenti all'annefl 
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sioDe, e colpi i prestatori nei loro titoli e diritti, seDza die da qiiesto fatto po«a 
scatnrire alcuna ragione legale d'iudenuit^ da una parte verso Faltra, per il uoto prin- 
cipio che res perit dmnino ; 

Considerando, che per la ragione intemazionale dei trattati, il regno di Sardegna 
succedeva all'impero d'Austria nel domiuio delle provincie lombarde» come questole 
teneva prima del 1B59 e della pace di Villafranca ; e non potrebbe quiudi per titolo dei 
trattati di Zurigo essere tenuto il nuovo regno a maggiori obbligazioni di quelle che 
scaturiscono dai detti trattati, o dalla natura dell'atto 8t«86o traslativo della Bovranita 
di quelle provincie ; 

Considerando per altra parte come importi il rammeutare cbe Faunessione delU 
Lombardia aveva avuta la sua prima origine e salda base dal libero voto dei populi, 
sul quale si fonda la formazione del regno italiano ; 

Considerando cbe le mutate condizioni per cui ai primi prestatori sono soccedati i 
presenti portatori dei titoli dei prestiti lombardi del 1848, da essi acquistati, probabil* 
mente a tenue prezzo, quando caddero in discredito per le intkuste vicende degli 
ultimi mesi di quelPanno, possauo plausibilmente essere volutate nello stabilire la 
misura con la quale dovrebbero essere riconosciuti e soddisfatti i debiti di cui e parola; 

Che se questo criterio fu cagione per cui furouo ridotte a minimi termini le ragiooi 
di altri creditori di rivoluzioni, le quali, bencht) si avvolgessero in lungbe vicende, 
come la Fraucese nel 1792, tuttavia non patirono sconfitte, pu5 meritare maggiore cod- 
siderazione nel caso dei prestiti lombardi, in cui la forza maggiore troncd le obbliga- 
zioni non meno che i diritti del Governo della rivoluzioue ; 

Considerando che se il Governo italiano adempie ai debiti del Govemo provvisorio 
di Lombardia, nel modo stesso in cui sarebbe tenuto a soddisfarli lo stesao GroverDo 
della rivoluzione redivivo dopo la restaurazione anstriaca, del 1848, nessuno potri 
niuovergli rimprovero di avere rinnegata la sua origine popolare nazionale ; 

Che lo stesso Governo delle cinque giornate, se fosse tomato in essere nel 1859, dod 
altri menti sarebbe stato tenuto di soddisfare ai debiti del 1848, che come ad obbliga- 
zioni naturali, giuste cd eque, poicht^ il nesso civile che dava ad esse la sanzione e la 
forza del diritto positivoera stato distrutto dalla forza maggiore e troucato dalla spada 
del vincitore ; 

Che quiudi avrebbe potuto lo stesso Governo della rivoluzione, nello staVilire la 
misura dei suoi aderopimenti. avere riguardo alia picciolezza dei sacrifizi fatti dagU 
attnali portatori dei titoli di credito, alia trasformazioue del diritto acquiatato dai 
creditori, che dopo la pace del 1849 si convertl in semplice speranza ; ed anche alle 
Btrettezze iinanziarie ed al dovere piii perfetto che hanno gli Stati,non meno chei 

Erivati cittadini di adempiere alle obbligazioni civili prima di soddisfare quelle che 
anno il solo sussidio del diritto natural e e della convenieuza politica ; 

Che un precedente favorevole ai creditori, circoscritto per6 entro certi liwiti, ebbe 
g\hk luogo in circostanze non molto dissimili per le provincie siciliane ; 

Per questi motivi : 

li di parere, , 

Che se per legge posit iva non ^ tenuto il Governo italiano a soddisfare i debiti con- 
tratti sotto forma di rendita pubblica dal Governo provvisorio lombardo del 1848, egli 
deve, per ragioni non meno valide di diritto naturale e per legittima applicazione del 
diritto nazionale che h fondamento delle istituzioni del regno, proporre al Parlamento 
una legge che riconosca quel debiti, e restituisca i creditori nel possesao di un'aziooe 
civile per chiederne il soddisfacimento ; 

Cbe pero il progetto di legge speciale da presentarsi in proposito a norma delFarticolo 
2 della 4 legge agosto 1861 debba essere precedulD dalle necessarie veriticazione di cui h 
parola in detta legge, e da una liquidazione da proporsi nello stesso progetto all'ap- 
provazioue del Parlamento, alia quale darilk il Governo regole e norme seomdo le coo- 
siderazioni che precedouo, relative alia misura con cui debbano soddisfarsi tali debiti, 
avuto riguardo agli esempi del Governo della rivoluzione sioiliana del 1860 ; 

Che, trattandosi di obbligazione naturale a cui si deve restituire il carattere di ob- 
bligazione civile, per considerazioni di giustizia, di equity e di convenieuza poUticat 
spetti al Governo il giudicare dell'opportunitii del tempo in cui debba farsi la proposta 
di cui i» parola. 

Visto : Il prmidente della sezione. 

Firmato : SAPPA. 

Allegato N° 12. 
Parere aui danni di guerra, 

CONSIGLIO DI STATO. 

La sezione di finanza in adunanza del 27 maggio 1867, 

Yeduta la relazione del Ministero della guerra (divisione del materiale del genio, n^ 
10), in data 5 maggio 1867, colla quale si richiede il pareie del Consiglio di stato suUi 
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iiveree controvorsie ultimaineQte insorte por protoso di compenso in consef^uenza de 
istnni risentiti dai privati per operazioni militari eseguite duraute rultima gnerra ; 

Sentito il relatore ; 

Veduti gli atti che corredano la pratica ; 

Ha coosiderato, 

Che, giusta la giarispradenza gi^ adottata dal precedente Consiglio di stato di To- 
rino e applicata in diversi casi anche dal CoDsiglio di stato del reguo d'ltalia, i danni 
lella guerra guerreggiata che soao cagioaati dairimmediata azione bellica, e che perci6 
>igIiano carattere di un fatto accidentale compiato sotto Vimpero di una istantaoea 
lecessit^, doq possono essore considerati come titolo giaridico per domande di inden- 
lita. Qaesta soluzione h stata accettata dalla maggior parte degli scrittori di diritto 
>abblico, ed ^ fondata stil principio della forza maggiore e della niancanza di liberti\ 
lello Stato che ha recati i danni solo per necessitii e per dovere di difesa, e quindi ad 
utento di beneficare anzicb6 di danneggiare. 

II principio giuridico della forza maggiore che scioglie da ogni responsabilit^ lo 
^tato, non impedisce per6 che possa esservi per riguardi di equitii e di convenienza 
lolitica anche per lo Stato, il caso di soccorrere i danneggiati ; ma le due questioni non 
roglionsi confondere, e non si deve credere che dove i cittadini sono obbligati a mettere 
A lore vita per difesa della patria, i possessori che, per ragione della stessa difesa, 
renisaero a subire danni materiali possano costituirsi come veri creditor! dello Stato 
id avere azione dMndennitiL 

n principio che si <^ indicato porta seeo stesso la sna limitazione. Tatti i danni che 
,o 8tato reca deliberatamente, non gi^ sotto la immediata azione delPattacco, ed in 
»u8a dell'urto delle forze belligeranti, dove pn5 dirsi che non vi sia neppure scelta di 
uogo e di tempo, poicb5 la doterminazione del luo^o e del tempo h nna necessaria con- 
iegiienza del mnoversi o delFappostarsi dei nemici ; tutti gli apprestamenti e i prepa- 
rativi che precedono la guerra o che ven^ono ordinati lungi dal vero campo d'azione e 
[)er sola previsione di successive eventu«ilitii belliche, non hauno per se stesse quel 
sarattere d'iudispensabile necessitii che giustifica la esclusioue di ogni compenso dei 
lanneggiati. Percio i danni recati dalle trnppe in marcia, prima che sia effettivamente 
x>miDciata la guerra, gli atterramenti di editici e gli abbattimenti di alberi fatti in- 
torno alle fortezze non attaccate dal nemico, ie occupazioni di terreni e I'erezione di 
fortificazioni passeggere compiute durante gli armistizi e gli altri fatti consimili, di 
:ai e cenno nella relazione ministeriale, nou possono recisamente agguagliarsi alle 
^nseguenze della viva e vera azione bellica ; e percir> converr^ in questi casi pro- 
sedere con p\h cauti avvedimenti, e non ritiutare le ofl'erte e le pratiche per venire ad 
fqui componimenti. 

Vero e che in alcuni casi anche i lavori di fortificnzione, o le occupazioni fafte fuori 
lella presenza e dell'urgenz^ dell'attacco nemico, possono, per rispetto alia rapidity e 
la coiiiplicazione degli avvenimenti strategic!, pigliare carattere d'urgenza e di inde- 
[;]inabile necessiti\, ma un giudizio sicuro sulla natura di questi fatti pub trarsi solo 
dalFesame dei singoli casi; ed il Consiglio di stato non crede possibile di porgere alia 
ammiuistrazione una norma giuridica sicura ed immntabile, che valga per tntti i 
diversi atteggiamenti di codeste svariate eventualitii. Gli 6 percit* che si e ricordato 
il principio fondamentale, il quale autorizza, anzi obbliga lo Stato a ritiutare le in- 
ienuitii pei veri danni della guerra guerreggiata, come quello che contiene in se stesso 
la ragione delle eccezioni. 

II Ministero, per tutti i casi in cni non ^ evidente la presenza e I'urgenza del fatto 
bellico, il quale non lascia luogo n^ a scelta, nc a libertii nh a responsabilitii, e che h in 
tutto equiparabile ai fatti consimili ed ai disastri naturali, potr^ precedentemente rac- 
sogliere gli element! valevoli ad apprezzare Timportauza dei danni ; scandagliare I'in- 
tenzione dei danueggiati ; far valcre le incertezze delle questioni di diritto e di fatto ; 

9 prima di coucordare una transazione, troven\ prudente di sen tire i suoi consultori 
legali e lo stesso Consiglio di stato, che, esamiuando gli estremi spcciali del fatto, 
potranno valutare le probability, di una soluzione o di una condanna giuridica, e sug- 
^riro per conseguenza i termini pih convenienti di una transazione. 

A questo scopo s'aggiunge un'avverteuza sul metodo di valutazione delVentitilt del 
ianni. II Ministero ha git^ saviameute provveduto che, ove fosse possibile, il genio 
militare rilevasse somraariaraente lo stato dei fatti. La possibility di constatare qnali 
fossero le condizioni del suolo o dei fabbricati prima che le operazioni militari le tras- 
formaseero, e di precisare la natura e l'entiti\ delle opere e delle alterazioni eseguiteper 
gli scopi militari, h g\ii per se stessa un indizio che mancava quelFurgenza e quel- 
I'istantaneitii la quale trasformava il fatto bellico in caso di forza maggiore. 

Nel tempo stesso Tesistenza di queste constatazioni ufficiali di\ il modo di sottrarre 

10 Stato ad esigenze esagerate ed a reclamazioni artificial!. 

Oltre ci(\ occorre ufi'altra osservazione sussidiaria. I danni recati dalla bufera 
bellica o dalle affrettate opere passeggere sono quasi sempre di maggior vista ed appa- 
renza che d! sostanza, ed !a tutto simili ai guasti di nn disastro eventuale, che non 
toglie al proprietario, nella pik x^^^^^ ^^ casi,se non se i fnitti e le utilitii tem- 
poranee. 



182 ALIEN CLAIMS. 

D'altra natnra sono invece i danni rccati in forza di un disogno preordinato, come, a 
ragione d'eaempio, quelli che oono la consegueuza di fortificazioni stabili, le quail 
attiraDO a eh come uno scopo .necessario Fazione bellica, ed assoggettatio il territorio 
circostante ad una specie di perpetua servitii. Vero e obe la legge snlle servitu mill- 
tail ha gii^ in parte pro^^^ednto a questa materia* ma non ^ men vero che quando le previ- 
sioni generali dellaguerra, olespecialidellastrategia, impongonoai proprietaricbestano 
vicino a qnesti campi prefissati alle fazioni militari sacrifizi non imposti dallaordinariaser- 
vitti conviene avere maggior ri^uardo ai loro reclami, essendo la loro situazione deteriore 
di quella degli altri proprietan dello Stato. Per questo il Con8i|;lio di state di Torino 
opin5 che si ammettessero le transazioni relative ai danneggiati per gli abbattimenti 
degli alberi fatti intorno alle fortezze di Casale e di Alessandria, e su qnesto si poireb- 
bero acco^liere come avviamento a ragiouevoli transazioni, anche pei reclami dei pos- 
sessori dei fondi danneggiati lo scorso anno intorno alia fortezza di Piaoenza. 

Quanto ai danni recati dalle truppe nazionali in marcia, essi non dovrebbero certo 
riguaxdarsi come danni di guerra, e, anzi, i compensi relativi dovrebbero ricadere 8ui 
corpi e sui comandanti che, allontanandosi dalla rigorosa disciplina, avessero danneg- 
giate le campagne o le abitazioni dei cittadini. Ma anche su ci6 il Consiglio di statosi 
riserva di aare un voto piti risoluto quando gli saranno comunicati gli estremi di 
fatto ; imperocch^, se le marcie di cui si ^ toccato, avessero avnto luogo airimminenza 
della dichiarazione di guerra e fossero state fatte sotto Timpero di ordini straordiDari, 
specialmente quanto al tempo da arrivare e alia via da percorrere, ordini che essi stassi 
si avessero a presumere ragionevolmento motivati dair attitudine delle forze nemiche, 
potrebbe darsi che non mancasse qualche elemento di forza maggiore e di necessity il 
quale potrebbe essere fatto valere per diminuire la responsibilitii di chi ha recati i 
danni. 

Visto: II presidents della seziane. 

Firmato : SAPPA. 



Allkgato N° 13. 
Parere sulla ohhligazione delV Italia respetto al dehiti delVex-pontificio. 

CONSIGLIO DI STATO. 

AdmianzaQ febbraio 18C8. 

II Consiglio : 

Vista la nota del Ministero degli affari esteri del 14 gennaio prossimo passato, colla 
quale si chiede 11 parere del Consiglio di Stato snlla questione : se )>el fatto della rioc* 
cupazione francese a Roma sia menomata I'efficacia della convenzione stipnlata il 7 
dicembre 1866 fra I'ltalia e la Fraucia pel riparto del debito pontiticio ; 

Yisti gli aunessi documenti ; 

Udito il relatore : 

Ritennto che I'unico motivo didnbitare<^ pel riguardare la convenzione del 7 dicem- 
bre 1866 come intimamente connessa a quella del 15 settembre 1864, della quale sarebb« 
stata necessaria dipendenza e compimento, e neirinferirne quindi che la violazione 
della Convenzione del 15 settembre commessa dalla Francia col recent-e suo intervento 
negli Stati pontifici abbia prosciolto I'ltaliadairosservanza degli obbligbi assnutisicon 
essa Convenzione in correspettivo del ritiro dello truppe franeesi dagli Stati medesimi: 

Considerate che I'obbligo pel Governo italiano di addossarsi una quota del debito 
pontiticio corrispondente a quelle provincie che negli anni 1859 e I860 si unirono al 
regno d^Italia, non deriva gi^ dalla Convenzione del 15 settembre 1864, ma sibbene dal- 
Fincontrastibile principio che, quando uno Stato viene a dividersi in pui parti, come 
ciascnna di esse, od il Governo cui novellamente appartiene, ha diritto ad una parte 
proporzionale delle attivit^ che alio Stato medesirao spettavano, cosi reciprocaraent« 
non pu(> esimersi da una quota proporzionale delle passivitii di cui lo stesso si trovava 
gravato ; 

Che per tale principio, mentre il regno d'ltalia si accollava tutti senza eccezione i 
debiti degli Stati che si vennero ad esso integralmente annettendo, assumeva a sno 
carico la quota di debito anstriaco corrispondente alia Lombardia e poscia la quota di 
debito conpspondente alia Venezia; e la Francia la quota di debito italiano corrispon- 
dente alia Savoia ed a Nizza ; 

Che parimenti il Governo italiano non ebbe difficoltii, nel 1859 per le Romagne e nel 
1860 per TUmbria, le Marche e Benevento, di sop(>erire indi in poi al pagamento di qael 
milione e mezzo di rendita sul debito pubblico pontificio che stava inscritto in dette 
provincie ; 

Che se diversamente avvenne in riguardo alle rendite inseritte sul Gran Libro del 
debito pubblico pontiticio, il pagamento delle quali facevasi neUe capitale o nelle 
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provincio rimaste a quel Governo, ne fa sola cagione I'essere, rispetto a tali rendite, 
prima di tutto Decessaria una liquidazione, alia quale non si poteva procedere nello 
»tato delle relazioni in cui trovavansi i Governi italiano e pontificio ; 

Che si fa appanto per far cessare una volta gli ostacoli ohe per ragioni estranee al 
merito si erano sino altora opposti airaccertamento delle rispettive c^uote di debito 
pabblico fra i dae Govcrui interessati, che venne inserto nella CoDvenzioQe del 15 set- 
tembre I'articolo 4 del tenore segaente : *^ L'ltalie se declare prdte k entrer en arrange- 
ment poar pendre k sa charge une part proportionelle de la dette des anciens Etats de 
rEglise," 

Che qnesta disposizione non aveva menomamente per oggetto d'imporre all'Italia 
Tobbligo di prendere a suo carico una parte proporzionale dell'antico debito pontiftcio, 
ma soltanto di ottenere dall'Italia la dichiarazione che era pronta ad entrare in trat- 
tative ed a fermare nn accordo per soddisfare a tale obbligo non mai da essa con- 
teetato; 

Che, di vero, le parole : pour prendre d aa charge^ ecc, sono semplicemeute enanciative 
ed altro non indicano che la materia snlla quale dovevansi aggirare le trattative che 
rit>a]ia assameva I'impegno dMntraprendere ; giaccb^, Re quelrarticolo, inveoe di rife- 
rirsi ad nna obligazione preessistente, avesse importato un nnovo onere, non pur cosl 
grave come qnelio di cui ^ case, ma un onere qualunque alia fiuanze della State, la Con- 
venzione del 15settembre non avrebbe potuto, a termini dell'articolo 5 della Statnto, 
avere esecnzione senza I'assenso del parlaniento, n^ sarebbe quindi stata approvata, 
come fu, per semplice decreto reale ; 

Che, ci6 stante, si fa manifesto che 11 fatto della rioccupaziope di Roma non pn5 avere 
inliaenza nello scioglimento della proposta questione, e sarebbe quindi superflua ogni 
indagine intorno alia violazione della convenzione 15 settembre : imperocchd ad ogni 
mode, siccome Tobbligo dairitalia assunto consisteva nell'entrare in trattative e nel 
devenire ad nn accordo, da che quelle furono intraprese e condussero alia convenzione 
del 7 dicembre 1666, approvata colla legge del 27 maggio 1867, lo soopo della prima 
convenzione fu raggiunto e si t^ ora in presenza della seconda, chel'Italia li teuuta a 
pnntaalmente eseguirc. 

Per questi mot-ivi, 

Opina : 

Che la rioccupazione francese a Roma non abbia in nulla menomata Tefficacia della 
convenzione 7 dicembre 186(3, della quale si tratta. 
Per copia confornie : 
// segrctario generale BKUZZO., 

AlXEGATO No 14. 

Conflitto Ira VauiorUa ammhiisirativa e Vautoritd giudhiaria in causa Fauciiano Sah'atore 
contra il prcfetto c Vintendente difinanza delta provincia di Napoli, 

DECRETO. 

n Consiglio di State, 

Visto il decreto del prefetto della provincia di Napoli del dl 25 aprile 1872 nella causa 
vertente avanti il tribunale civile di quollacitti\ tra Faucitano Salvatore contro il pre- 
fetto della provincia di Napoli- e Finteudente di Unanza di detta provincia, per contro- 
versia concernente il pagamento di oltre lire 400 mila in rivalsa di danni ed interessi 
per ingiusta coudanna del Govemo borbonico ; 

Vista la nota del Ministero di grazia e giustizia e dei cnlti in data 8 agosta 1*^2, con 
cni trasmise al Consiglio di State il decreto surriferito del prefetto ; 

Visto il decreto del presideute del Consiglio di State in data 16 agosto 1872 con cu i 
ordino di fare le intimazioui di rito alle parti interessate nel conflitto, prefiggeudo loro 
11 termine di 30 giorni per presentare 1 document! e le scritture che stimassero del loro 
interesse ; 

Vista la nota del Ministero di grazia e giustizia e dei culti in data 20 settembre 1872 
con cui trasmise al Consiglio di State le relazioni, che attestano le intimazioni dianzi 
accennate essere seguite alle parti interessate nel giudicio, add! 9 settembre 1872 in 
Napoli ; 

Visti gli atti della causa, non che 1 memoriali stati presentati dalle parti ; 

Vista le legge 20 marzo 1865, no 2248, allegati I> ed E; 

Visto il regolamento annesso al regie decreto del 5 giugno 1865, n^ 2323 ; 

Sentito il relatore ; 

Ritennto in fatto : 

Che Salvatore Fancitano, esponendo i gravi danni sofferti per cansa politica, con atto 
di citazione in data 26 ottobre 1871, chiamava il ministro dell'interno a comparire in- 
nanzi il tribnnale civile di Napoli per sentir coudennare TErario nazionale a pagargli, 
per effetto del decreto dittatoriale del 23 ottobre 1860, a titolo di danni ed interessi per 
ingiusta condanna patita dal Govemo borbonico, la somma di lire 400,000 in nn con gli 
interessi al 5 per cento dal di della domanda sino aireifettivo pagauveulo \ 
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Che in sostegno di tale doiuanda invocava il decreto del 23 ottobre 1860 del dittatore 
Garibaldi, il quale aveva ordiuato : che dal valore delle rendite iscritte coniiscate ai 
Borboui e poste a beneficio dello Stato con altro decreto precedeute, dovevasi distaccare 
la somma effettiva di 6 niilioni di ducati pari a lire 25 milioni, per essere distribuite 
con cqua ripartizione alle vittime politiche delle provincie continentali dell'ex ref^ 
delle due Sicilie dal 15 maggio 1848 in poi ; che tale distribuzione doveva effettaarsi 
da una Giunta di oittadini integerrimi, che Harebbe stata a tale scopo nominata; 

Che trovandosi il Fancitano nel numero dei condannati politici di quelPepoca, con 
sentenza della Corte speciale di Napoli del 1° febbraio 1851 che gli aveva inflitta la 
pena di morte, che gli venne commutata in qnella delPer^astolo e qnindi nella deporU- 
zione, sosteneva di aver acquistato diritto alPequa ripartizione di qnella somma ; 

Che non avendo potuto ottenere dal Govemo italiano giustizia, si revolgeva ai tri- 
bnnali onde essere accolta la sua doroanda ; 

Che il prefetto della provincia di Napoli, con nieraoriale ragionato del dl 28 gennaio 
1872, chiese, per organo del pubblico Mlnistero, che il tribunale si dichiarasae ineom- 
petente ; 

Che il tribunale invece, con deliberazione in data 19 aprile 1872, sullo conform! con- 
clasioni del pubblico Ministero, dichiarava di non trovar luogo a deliberare aulla do* 
manda del prefetto per le considerazioni segnenti : 

'' Stantecn^ i) Faucitano stima fondare la sua azione non meno snl decreto dittato- 
riale del 23 ottobre 1860 che sulla legge, ed invoca Tarticolo 195 del Codice penale cfae 
riguarda una fra le molte ipotesi della disposizione comprensiva dell'articolo 1151 del 
Codice civile ; 

** Stantech^ I'azione per risarcimento di danni h puramente civile, e Fesame se yer 
av Ventura il Governo nazionale possa rispondere degli atti del cessato Governo, im- 
porta una questioue di merito ; 

"Stantech6 le ragioni d'inamraissibilit^ e di rigetto enunciate altres) nel memoriale 
del prefetto concernono appunto il merito e confermano la giurisdizioue del tribaoale 
ordinario. Per questi motivi, ecc." 

Che il prefetto, veuuto a cognizione di questa deliberazione, con decreto in data 25 
aprile 1872 : 

'' Dichiarava esistere conflitto di giurisdizione fra Tautoritii giudiziaria e rammiui- 
«trativa." 

Che dietro cio il tribunale civile, con deliberazione in data 22 maggio 1872, sospen- 
deva il giudizio ; 

D'onde, doi>o esscrsi escguite le furmaliti\ tutte della logge prescrittc, il conflitto 
■attuale ; 

Tutto ci5 ritenuto in fatto. 

Consideraudo in diritto ; 

Che il decreto dittatoriale del 23 ottobre 1860, invocato dal Faucitano, avendo pre- 
scritto che la distribuzione della somma asseguata alle vittime politiche delle provincie 
continentali dell'ex regno delle due Sicilie, doveva efifettuarsi da una Giunta di oitta- 
dini che sarebbe stata a tale scopo nominata dal Governo, basta ciu per csclndere la 
conipetenza deirautoriti\ giudiziaria ; 

Che d'altronde I'indole stessa della risoluzione da prendersi, sfuggirebbe da per 6<^ a 
tale conipetenza, poichb si tratta di una distribuzione che il decreto voiiva esser fatta 
oon cqua c8tim€uione fra le persone che avevano soflerto, e la Giunta incaricata di proce- 
dervi doveva valntare nella sua prndenza il compenao da attribuirsi pei danni sofiferti, e 
per conseguenza il decreto ebbe in mira un comx)lesso di criteri non giuridici ma mo- 
rali e politici ; 

Che il Faucitano non ha potuto radicare la competenza giudiziaria colla allegazione 
da lui fatta che venue danneggiato da una seuteuza giudiziaria, la quale dice arbitra- 
ria e confonde cogli atti arbitrari puuiti coU'articolo 195 del Codice penale il caso 
previsto dall'articolo 1151 del Codice civile, posciachi> o evidence che una sentenza patr 
8ata in giudicato non ha che fare con tali atti ; 

Dichiara corapetente il potcre amministrativo a risolvero la controversia al cui ri- 
guardo venne elevato il preseute conllitto. 

Da to a Horn a, add! 8 aprile 1873. 



Firmato : 



DBS AMBROIS, 

preaidente. 



Allkgato No 15. 



Declsloni 8ui cotijUHi mile va use fra TrevisafU Vincenzo e i minintri delle finanze edell^ 

fjaerra (31 divenibre 1872). 



E8TRATT0 DEL DECRETO. 



Vincenzo Treviwini, con due separati giudizi, chiedeva in tribunale al Miuistero 
paganiento di trc forui da pane costruiti e di una fogna riparata, in Verona, per ordine 
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lel geDio militare austrioco, in giiigno e settembre dol 1866. Con due sentenze sepa- 
ate, ma dello stesso gioruo, il tribunale di Verona non accolse la istanza d'incompe- 
enza avanzata dal prefetto nei suoi due menioriali. E non I'accolBe, perch^ la que- 
tione era di mio edituo; percbe rautorita ammiuistrativa non avocandola a 8^, e 
licendola porta ta avanti al Parlameuto, ora non troverebbe foro avente giurisdizione 
»er definirla ; percbe il decidere se e qnali obbli^azioni contratte dalPAustria obbli- 
;hino ora civilniente o moralniente Vltalia, se vi sia o no bisoguo di uu riconoscimento 
> quale, se di un trattato obeairitalia le imponga.importava nuadiscussioue di merito 
) non di competeiiza. 

11 prefetto invece decreto il contlitto, consideraudo cbe il decidere se I'obbligo di 
>agare le soninie ricbieste dal Trevisani ^ quentione che va determinata da un trattato 
Htemazianale o da un aito del potere legislaiivo ; che in quanta agli obblighi ed ai diritti 
ispettivi fra i Governi dC Italia e il Gaverno amttro-ungrico, dope conchiuM la pace^ vennero 
rgolati da dueapeciali convensioni fitianziarie in data del 6 gennaio 1871, approvate con legge 
kl 2^3 marzo 1871 ; che in occamone della presentazione di quella legge, nella tomata delVS 
itaizo 1871, il GovernOf per organo del ministro delle finanze^ dichiarb prendere formale 
mpegno di presentare al Parlamento^ entro il mesedi marzo 1871, unprogetio di Ugge speciale 
itto a definire i diritti che potesscro spettare ai terzi in conseguenza dti trattati del 1814, 1815, 
818 e delle guerre del 1848, 1849, 1859 e 1866, progetio che ha presentato alia Camera dei 
leputaH ; e che Vautorita giudiziaria non d competente quando ^ necessaiio un prowedimento 
imministraiivo, sia che il Governo ahbia a ataiuire da se^ sia che dehba invocare, eatne nella 
pecie, il cmcorao del potere legislatico. 

Nel 27 novembre in sezione di- giustizia, nel 7 dicembre in sezioni riunite, si lease il 
»rogetto di decreto, e si rinvio la decisione alFadunanza del 31 dicembre 1872, nella 
laale il Consiglio di Stato, riunite le due cause, le dicbiarava di competenza delFau- 
oriti^ giudiziaria. 

Richiamato Tarticolo 8 del trattato di Vienna del 3 ottobre 1866, oonsiderb il Con- 
iglio cbe ^*se le questioni nascenti da trattati pubblici non appartengono ai tribunali 
»rdinari in cio che riguarda i rapporti intcrnazionali, ove si contenga in essi una di- 
posizione cbe possa tar uascere diritti civili in favore di cittadini di uno Stato verso il 
iroprio Governo, possono qnesti esperimeutarli, come og^i altro diritto civile derivanto 
la legge, innanzi ai rispettivi tribunali ; o cbe I'esaminare e il decidere se le domande 
lel Irevisani si fondino sopra contratti regolarmente stipulati dalPamministrazione 
i6striaca, e per scopo di pubblico interesse, cbe si riferisca specialmente al territorio 
edato, ^ discnssione essenzialmente di fatto, la quale, alio stato delle cose, non entra 
lella sfera delle questioni internaziunali, e spctta di conseguenza all'autoritii giudi- 
laria.^ 

(Segue la parte dcliberativa.) 



Allegato N" 16. 

onjlitto tra VautontaammiuinlrativaeVautoritd giudiziaria in causa Hanucci Ernesto coniro 

il Ministero delle finanze, , 

DKCRETO. 

11 Consiglio di Stato, 

Visto il decreto del prefetto della provincia di Koma del 14 novembre 1871 nella 
ansa vertente avanti il tribunale civile di Roma, tra Ernesto Ranucci e il Ministero 
telle finanze per una coutroversia relativa alia presentazione di un conto esatto di tutti 
fli ntili, cbe nel novennio dal 1859 al 1867 devono essere risultati dalFamministrazione 
lei sail e tabacchi nelle provincie giii pontificie; 

Vista la nota del Ministero di grazia e giustizia e dei culti in data 27 dicembre 1871 
on la quale trasmise al Consiglio di Stato il decreto surriferito del prefetto; 

Visto il decreto del presidente del Consiglio di Stato in data 9 novembre 1872 con cui 
trdino di fare le intimazioni di rito alle persone interessate nel conilitto prefiggendo 
ore il termine di 30 giorni per pvesentare i document! e le scritmre cbe stimassero del 
oro interesse ; 

Vista la nota del Ministero di grazia e giustizia e dei culti in data 18 febbraio 1872 
on cui trasmise al Cousiglio di Stato le relazioni cbe attestauo le intimazioni dianzi 
Acennate essere seguite, tanto al Ministero delle finanze cbe al Ranucci in Roma, addi 
D gennaio 1872 ; 

Visti gli atti della causa non die i memoriali stati presentati dalle parti ; 

Vista la legge del 20 marzo 1865, n« 2248, allegati Ded E'y 

Visto il rcgolaniento annesso al regie decreto in data 5 giugno 1865, n*' 232:3 ; 

Stjntito il relatore; 

Ritenuto in fatto; 

Che Ernesto Ranucci, con citazioue in data 19 agosto 1871, sfidava innanzi il tribu- 
lale civile di Roma il ministro delle iinanze, cbiedendo : 

Profiggersi al Ministero delle finanze un unico e breve termiue all'effetto di esibire 
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innanzi al tribunale il conto essatto di tutti gli iitili cbe nel uoveunio dal 1859 al 1SC7 
80D0 e devoDO essere risultati dalPamministrazioue pontificia dei Bali e tabacchi, cari- 
candosi pnr anco di aggiuDgere gli iitili corrispoudenti alle proviDcie roniane darante 
il dodicennio ; 

Liqaidare il dividendo, corrispondeDte a venti centesimi, di tutte le azioni, avendo 
a bade il capitolato notificato addl 3 ottobre 1854 e la osservanza praticata nelle fioanze 
pontifloie darante il primo triennio ; attribnire la quota proporzinale del comuDe diTi- 
deDdo a ciascuna azione di quelle cbe I'istante esibisce; e per la somma cumalativa 
degli anni DOve condannarsi il Ministero stesso al pagamento in favore deiristante: 
scorso poi detto termiQe e non esibito il coDtotenersi insospeso la condaDDa termioale: 
ed intanto condannarsi il ministro stesso al paj^aniento di una miilta giomaliera in 
quella niisura e per quel tempo, cbe il lodato tribunale crederii giusto ; uh tomanda 
prossimo siffatto provvedimento, autorizzare Tistante ad esibire esse stesso negli atti 
una nota giurata degli utili certi o presnntivi, e su quelle basi appro varsi il coDto 
ragionato cbe esso stesso rediger^ o far^ redigere onde il risultato sia base alia richiesta 
dennitiva condanna; 

Che in sostegno di tale domanda espoueva in fat to ; 

Che il cessato Governo pontiticio con notificazione del 3 ottobre 1854 dicbiarava cbe 
aveva divisato di assumere per conto proprio raniministrazione dei sali e tabacchi 
chiamaudo a compartecipi degli utili i sovventori della sonima di un niilione di scudi. 
onde impiegarli nella restituzione della cauzione all'intraprenditore che andava a 
cessare, e nelPacquisto di stigli ed attrezzi, noncbe delle provvlste necessarie nll'anda- 
mento dell^amministrazione ; 

Che a tale oggetto venne istituita un'amministrazione governativa della Reg^a dei 
sali e tabacchi con fissanie a dodici anni la durata, cio6 dal l'^ gennaio 1856 a tntto 
Tanno 1867 ; 

Che a tale nopo si fece nn prcatito per la sonima di un milione di scudi romani diviso 
in 3750 azioni in parte di scudi 200, iu parte di scudi 100 per ogni azione, rappresentate 
da cartelle al portatore ; facendosi diritto ai portatori all'interesse del 5 per cento, e 
ad una compartecipazione degli utili che si avrebbero da ripartirsi fra gli azionisti ; 
dichiarandosi cbe nel caso di perdita si sarebbe, a titolo di corrispettivit^, attribuito 
alle 5000 azioni il riparto della perdita che si potesse verificare, limitata soltanto alia 
perdita in tutto od in parte dei 20 centesiuii degli utili ; 

Cbe dalla massa degli introiti si stabiliva il diftalco preventivo a favore del pubblieb 
Tesoro di nn milione e seicentomila scudi, pih un capitale per soddisfare gli interes»i 
delle azioni, per I'onorario al gestore ed altre provviste; 

Che infine, salvo la restituzione del capitale e ciascun azionlsta tre mesi dopo spirati> 
il dodicennio, il rimauente degli utili notti depurati dni ditfalcbi, si dovesae ripartire 
nel modo seguente, ciot^ : 

Per 20 ceiitesimi agli azionisti ; 

Centesimi 15 al gestore ; 

Ceutesimi 65 al Governo ; 

Che in tal modo oostituita la Regla funcionava regolarmente per alcuui anui con h 
corresponsione dei relativi interessi sopra le 5000 azioni : che anzi nel 1868 furono 
rimborsate per intero le azioni dal Governo pontificio stesso ; 

Che in quanto agli utili, che non vennero pih corrisposti dal Governo pontificio dal 
1859 in poi epoca in cui vennero annesse alcune provincie delPex Stato pontificio al 
regno italiano, il Ranucci possessore di u" 631 cuponi di quelle azioni, si t^ fattoea cbie- 
dere dinauzi al tributiale civile di Roma che il Governo italiano debbarisi>ondere della 
domanda surriferita ; 

Che il prefetto della provincia di Roma venuto a cognizione di un tale gindizio, con 
suo roemoriale ragionato, in data 1 1 settembi'e 1871 diretto al procuratore del Re, chiese: 
cbe il tribunale dichiarasse la propria incompeteuza a Henso deli'articolo 13 della leggf 
sui conflitti del 20 novembro 1859, u^ 3780, pubblicata iu Roma col decreto reale h 
ottobre 1870, no 5957; 

Che il procuratore del Re con sua requisitoria del 27 settembre 1871 conchinse, che 
il tribunale, sul conllitto sollevato dal prefetto di Roma, dichiarasse la propria com- 
petenza a conosccre e giudicare le causa promossa dal Ranucci contro il Ministero delle 
finanze con I'atto di citazione del 19 agosto 1871, per le considerazioni seguenti, adottate 
dal tribunale civile di Roma nella sua deliberaziouo in data 3 settembre 1871 dicbia- 
rando la propria competenza. 

Ritenuto, che Tazione dedotta in gindizio dal Ranucci, giusta i termini della domanda, 
si fonda suUa convenzione del 3 ottobre 1854 stipulata fra Tattore ed altri azionisti cop 
il cessato Governo pontificio ; non meno che sui decreti 9 ottobre 1870 merci) i qaali il 
Principe ha accettato il plebiscito romano, pubblicando nella provincia di Roma e 
Comarca lo Statuto imperante nelle altre parti del regno, 

Che per effetto dell'unione di Roma alle altre provincie del regno si deve inteodere 
effettuato il completo trapasso dello stato giuridico dei diritti e doveri pertinenti al 
Governo che ce8s5 al Governo che gli succedette ; e cio non solo per principio di asso- 
luta giustizia e di morale, ma ancora perche il fatto complesso implica trattato c coo* 
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iDzioQe (Viuterno pnbblico diritto uei molteplici rapporti del Principe coi cittadini 

illo Stato, e presuppoue necessariainento connultate le ragiooi di Stato ed ogni altra 

mvenienza ; 

Che se pare non voglia animettersi che veramente fra il Principe ed i cittadini sia 

tervenuto un trattato ed nna convenzione, la quale senz'altro partorisca diritti per- 

tti nel rapporto del Governo di fatto, come molti pnbblicisti msegnano, cessa ogni 

^ione di dubitare, daccb^ dopo 11 plebiscito romano vcnne pubblicato lo Statuto, il 

lale con I'articolo 31 guarontisce il debito pubblico, e dicbiara inviolabile ogni im- 

igDO dello Stato verso i suoi creditori ; 

Cbe come oorollario dei summentovati principii, ne discende cbe Ranncci con Faifer- 

arsi creditore dello Stato nelPatto di oitazione abbia dedotta avauti il tribunale una 

ateria civile, un diritto perfetto alia base della convenzione e della le^ge. 

Che per tanto il c6mpito deirautoritii giudiziaria nel caso di cui si tratta, non si 

itende sino al panto di sottoporre ad esame an atto delPautorit^ amministrativa per 

vocarlo o modificarlo ; e neanche si limita ad an semplice interesse insussistente sal 

*atioo terreno del jure civile ; ma ha per oblietto un punto certo di diritto, scritto 

ilia leg^e civile e diretto alio esclusivo scopo di regolare e guareutiee gli interessi dei 

ngoli cittadini; 

Cbe sono de volute alia giurisdizione ordinaria tntte le materie nelle qnali si faccia 

lestione di an diritto civile, conumque possa esservi interessata la pnbblica ammini- 

razione ; artioolo 2 della legge 20 marzo 1865, allegato E ; 

Ritenuto che dalla sapiente sentenza pronunziata dalla Corte d'appello di Firenze il 
I maggio 1870, alle cui giuste considerazioni si appog^ia il prefetto di Roma, per 
tetenere la incompetenza del tribunale adito dal Ranucci, non si possano oggidl trarre 
>rme incontrastabili, atteso ilmutamento del diritto pubblico interno di Koma dopo 
. prolazione di detta sentenza : dappoich6 quel magistrato giudic5 bensi sopra una 
Amanda consimile a quella proposta dal Ranucci, ma al cospetto di terre riscattate col 
Uore delle armi italiano, ad annesse alio Stato dltalia, pur rimanendo in vita, seb- 
dne in pih angusto territorio quel Governo di cui le terre anzidette furono emanci- 
lie, e col quale i soci capitalist! trattarono nel 1854 intorno ad un'operazione, che 
>aziava tra i conflni dello Stato romano di queirepoca; appariva quindi chiaro, che 
ovandosi allora due eserciti belligeranti edue Priucipi Funovinto e I'altro vittorioso, 
iiest'ultimo in rapporto alle proviucie annesse assumesse il morale dovere di far froote 
^li impegni quantitativi corrispondenti alle medesime, e che gli impegni stessi po- 
^ssero di poi, in virtii di trattati iuternazionali, addivenire attuabili ed esperibili in 
iudizio come doveri perfetti. 

Era a dednrsi pertanto, sicconie acconciamente ^ stato ritenuto nella sovraccennata 
mtenza. cbe innno a quando non avesse termine il lavoro tracciato nella convenzione 
itemazionalo del 27 uiaggio 1867, u° 3745 e relativo protocollo in data 15 agosto 1868, 
) istanze teudenti ad ottenere il pagamento dei ratizzi pertinent! a' creditor! delle 
itUi annesse sfugisse al sindacato delrautoriti\ giudiziaria ; 

Che non vi ha chi non vegga quanto le condizioni e le leggl di que! tempi siauo in 
^gi disformi. 

N(^ si dica che la domanda del Ranncci, afferente alia convenzione del 3 ottobre 1854, 
nplica simultaneaniente interessi di cittadini romani, noncb^ delle Marcbe e del- 
Umbria, e come almeuo per quest'nltima parte trovi ostaoolo nel trattato intemazionale 
el 27 maggio 1867 tra il Re d'ltalia ed il Ponteiice ammesso pure che per I'altra 
anione recente di Roma, abbia recato gli effetti siiperiormente accennati ; od in altri 
irmini, non si dica, cbe se il plebisci to romano trasferl nelPattuale gli oner! delcaduto 
overno: non si possano avere per trasferiti se non in quanto ess! stavano per gli an- 
ch! domiui del Ponteiice a norma delle condizioni seguate nella convenzione del 1867 
igente airistante in cui ebbe luogo il plebiscito anzidetto ; imperoch^, essoudo nel 
>ncreto caso avvenuto, che provincie dello stesso regno nella successione del tempo e 
»tto condizioni e modi divers!, si sono annesse ed unite ad altro regno ; 1& risultanza 
le ne consegue si concreta e si compenetra nello stesso ente e rende di per s^ inattua- 
ile ed inef!icace la esecuzione di trattati cbe siansi antecedeutemente stipulati. D^al- 
"onde, anche sotto quest^ordine dUdee, la domanda del Ranucci, che (^ cosa iudividua^ 
ferendos! alineno per una parte ad un diritto perfetto, h evidente in obbedienza alle 
iggi imperanti, che non si possa sottrarre al potere ^iudiziario ; 

Che le altie ragioni addotte dal prefetto, comeche si attengano al merito della causa 
romossa dal Ranucci, non possono in oggi essere valutate ed apprezzate ; versandosl 
nicamente il giudizio sulla competenza del magistrato, adito, ecc. 

Che il prefetto, vista la deliberazione surriferita, con decreto in data 14 novembre 
^1 eccitava il conflitto di giurisdizione per le considerazioni segueuti : 

Considerato, che non pu6 ammettersi in via ansoluta il principio proclamato dal pub- 
lico Ministero nelle sue conclusion! adottate dal tribunale giuaicaute, che essendos! il 
:anacci affermato creditore dello Stato ha con ci5 dedotto avant! il tribunaJe una roa- 
3r!a civile, nil diritto perfetto ; e che siano devolute, alia giurisdizione ordinaria tutte 
) materie nelle quali si faccia questione di un diritto civile, po!ch6 fra le altre disposi- 
ion! aw! pur quella, che per Tarticolo 10 della legge 20 marzo 1865, n*' 2248 pubblicata 
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in questa provincia col regio decreto 18 ottobre 1870, numero 6957, e riservata alia giu- 
risdizioue propria del Consiglio di State ogni controversia fra lo State ed i suoi creditor! 
risgnardante I'iuterpret^zioDe del contratti di prestito pubblico, delle leggi relative a tali 
prc^stiti e delle altre sul debito pubblico. 

CoDsiderato, che non pu5 trattarsi nel caso coucreto di nn dirittoperfetto,percb^non 
venne finora riconosciato dal potere legislativo dello Stato, oho solo ba veste legifilati?* 
per disporre cbe an debito diveuti obbligo civile dello Stato. 

CoDsiderato, cbe se alcune delle considerazioni gi^ svolte dalla Corte d'appello di 
Firenze nell'identica materia cou la sentenza 14 maggio 1870 cessarono di esaere appli- 
cabili aU'odierna lite pel fatto delPanione di Roma e saa provincia al regno d'ltalit, 
non ceosano per5 d'essere sempre applicabili i principii di diritto pei qaali fa sottratta 
alia competenza giudiziaria la ideutica causa promossa da Forini Emilio. 

Considerate in fatto, cbe le qnestioni, che si fondano suatti del Governo aventi il ca 
rattero essenzialmente politico sono di competenza esclusiva della pubblica amministra- 
zione, percb5 dominate dalla suprema ragione di Stato ; e che nel caso concrete devonsi 
per Tappnnto ritenere di tale natnra quelle cbe si devono svolgere per la decisione della 
promossa vertenza ; in quanto h necessario far risalire le indagini alio conseguenze legali 
derivate da atti e fatti di natnra esclusivamente politica, sicceme la prima occnpaziooe 
della provincie, cbe furono staccate dalle Stato pentificie negU anni 1859 e 1860, e 
dall'ultime fatto cbe soppresse interamente ed annnllo lo Stato pontificio. 

Considerate, cbe fn generalmente animesso in tutti gli Stati, cbe la presa di possesso 
di nn nnovo territerio h un fatto tale le cui conseguenze non possono easere apprezzate 
dairauterit^ gindiziaria, ecbe nel caso speciale I'apprezzamento di»tutte qneste conse- 
guenze di fatti politici h complicate anche dalPesame degli effetti e della validity della 
convenzione internazionale 7 dicembre 1866 posta in rapporto ed in armonia coi fatti 
politici posteriormente avvenuti. 

Kiteuutele altre considerazioni sviDlte nella succitata domauda in data 11 8<;ttembre 
1871. 

Per queste considerazioni, ecc, 

Cbe in seguito a ci6 il tribunale civile di Roma con deliberazione in data 24 novcmbn> 
1871 ordiu6 la sospensione del giudizio ; d'onde, dope essersi eseguite regolarmente le 
formality tutte prescritte dalla legge il conflitto attuale. 

Tuttoci6 ritenuto in fatto: 

Considerando, cbe Ja sostanza della controversia sta neiraxiprezzere le Conseguenze 
di un contratto stipnlato dal Governo pentificie ; 

Cbe se alcuno p<arti dell'antico Stato pontiticie, era fuse nel regno d'ltalia, furono 
anteriermeute staccate dalle Stato stesso, le domaude ed eccezieni cbe pessano nascere da 
queste fatto e dalle circostanze cbe lo accompagnarono o lo segnirono in ordine all'oggetto 
della controversia anzidetta, non potrebbero nello stato attuale delle cose considerarsi 
altrimenti cbe come accessorie e connesse alia medesima ; 

Che ormai si tratta unicauiente di questioni di diritto interne in materia civile; 

Che non Ji il caso d'interpretazione di un vero imprestito di Stato, cui possa essere 
applicabile la competenza giurisdizionale del Consiglio di Stato; 

Dichiara competeute rautoritii giudiziaria a risolvere la controversia nella quale fa 
elevate il presente conflitto. 

Date in Roma, addl 28 marzo 1873. 

11 presidenie 

Firmato: DES AMBKOIS. 



Allecjato N** 17. 
Calahgo delle Petl^ioni intomo ai danni di guerra. 

1910. II Parrcco di Olengo e vari possidonti di quel cemune rinnovano le lore istanze 
perclie si ripari ai danni cagionati (fairinvasione Austriaca. 

1947. II Sindaco e gli abitanti del cemune de Nibbiola chiedono riparazione dei danni 
cagionati dairinvasiene Austriaca. 

2091. II Consiglio delegate del comnno di Candia (Lomcllina) fa vive istanze perche 
siano rimborsato le roquisizioui e risarciti i danni cbe ebbero luogo in occasione della 
guerra. 

2157. N'* 19 abitanti del mandamente e cemune di Momo, provincia di Novara, sup- 
plicano per il conipenso dei danni della guerra. 

2247. Alcuni abitanti di Novara chiedono che siane sollecitamente fissati i soccorsi 
da darsi ai danneggiati dalla guerra. 

2253. I Siudaci e molti proprietari della provincia di Novara ricorrono ende otteoere 
vin sollecito risarcimento dei danni derivati dall'invasione Austriaca. 

2290. Albini avvocato Pietro chiede si provveda pel risarcimento dei danni sofferti 
da alcuni abitanti di Vigevano durante la guerra, giii liquidati dall'azienda generals 
di guerra fine dairagosto J 848. 
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2293. Vari sindaoi, proprietari ed affittajoli della provincia di LoinoUina cbiedono 11 
Marcimento del danni sofferti dall'occnpazloDe Austriaca. 

2378. Siuforiaui Antonio, di professioue doniestico, doniiciliato in San Fedele (Lom«l- 
ina), lagnasi di essere stato inscritto nelle liste del danneggiati dalla guerra per un 
ompenso di sole lire 50, mentre i danni ricevuti auimoutano a lire 415, e cbiede che la 
/'ommifisione lo compensi proporzionatamente. 

6642. Brigatti Lnigi, da Snno, provincia di Novara, cLiede di essere indennizzato 
Inieno in parte dei daniii da lui suiferti nella ritirata delle trnppe iu seguito alia bat- 
aglia di Novara, Bicconie risulta da giudiziale perizia aunessa alia petizione. 

68&3. N^ 75 cittadiui di Messina cbedono sia posto in esecnzione il decreto emanato 
el 1848 dal Parlanieuto Siciliano, relativo all'obbligo del Governo di indeunizzare gli 
bitanti di quella citt^ dei danni solferti daH'iuceudio, dal bombardameuto e dal sac- 
beggio delie trnppe Borbonicbe. 

6889. N° 27 cittadini di Caserta rappresentano i guasti sofferti nei loro poderi per lo" 
tanziamento delle trnx^pe volontarie e regolari durante I'assedio di Gaeta, e chiedono- 
11 essere indenuizzati. 

7639. II Sindaco di Borgo Vercelli trasmette una deliberazione del Consiglio munici- 
»ale per otteuere dal Governo Pintegrale rimborso dell'ammontare delle requisizioni e 
iei danni a cni soggiacqne quel comune par la guerra del 1859. 

8247. I fratelli l^iastroildi, di Tagliacozzo, proiuuovono istanza per ottenera il rim- 
borso dei danni sofferti dal combattimeuto delle trnppe contro lo spagnuolo Borjes^ 
eguito in una casa rurale di loro propriety, stata incendiata. 

8446. Tosti conte Kaffaele rappresenta i danni sofferti iu conseguenza delFassedio di 
raeta, e ne cbiede indennizzazione. 

8800. Sartori Lucia vedova contiessa Tracagni ed 1 di lei figli Fabio ed Emilio, di Sal5,. 
troprietari dello stabile detto di San Martino, sul quale si decisero nel 1859 le sortl 
eiritaliana indipendenza, domandano che sulla indennitilk che loro puospettare pei 
anoidi guerra, gli sia intanto accordata una anticipazione in quella misura che meglio 
1 crederii dal Parlaniento. 

9065. La Giunta niunicipale di Basiglio, circondario di Milano, soUecita il pagamento 
elle somme dovnteal comune per requisizioni forzate fatte dall'armata austriaca,durante 
il guerra del 1859. 

9858. Gli orfani Camillo ed Angiolina Licenziati, di Gaeta, ricorrono al Parlamento 
•erch^sia loro concesso un sussidio nieusile come indennizzazione della loro casa, la quale^ 
roUando intierameute durante I'assedio di quella piazza, li lascio privi di ogni mezzo 
J sassistenza. 

11,326. Le rappresentanze civicae conimercialedi Venezia domandano al Parlamento 
i riconoecimento dei debiti coutratti dal Governo provvisorio di Venezia negli annl 
848-49 per la causa della nazionale indipendenza. 

11,579. II sindaco di Bormio, provincia di Sondrio, rassegna alia Camera i conti delle 
pese incontrate dai comuni di quel mandameuto pei fatti d'armi degli anni 1848, 1859 
1866, affincbd vengano presi in oonsiderazione e soddisfatti. 

11,677. II sindaco del comune di Bormio, provincia di Sondrio, aggiunge alle petizione 
resentata per risarcimento di spese incontrate durante le guerre dal 1848 in poi, uu 
uovo prospetto di altre spese occorse per sgombro di frane. 

12,067. La Giunta municipale di Adria, provincia di Ravigo, rivolge alia Camera una 
etizioue per ottenere a carico dello Stato la rifusione della forzosa contribuzione di 
orini 10,000 imposta nelluglio 1866 dal comando dell armata Austriaca su quel comune 
1 puuizione della parte presa da quegli abitauti iu favore delle trnppe Italiane. 

12,500. II mnnicipio de Montechiaro sul Chiese, provincia di Brescia, ricorre alia 
Camera per ottenere il rimborso delle spese sopportate per somministrazioni fatte alia 
ruppe Nazionali ed Austriache nel 1848, 1859 e 1866. 

12,507. Muratori Giovanni, di Modena, ed altri 17 barocciari e carrettieri dei paesi 
oitimi di detta provincia, presentano alcuni documenti onde essere compensati pei 
^rvizi di trasporto forzato, prestato d'ordine municipale alle trnppe Estensi ed Austria- 
he fino dalli 7, 11 e 12 giugno 1859. 

12,528. Vari proprietari di mulini natanti sulVAdige nel comune di anguillara, invo- 
ano il pagamento dei compensi pei danni loro cagionati dalle trnppe Austriache nel 
866. 

12,885. II sindaco e parecchi abitauti del comune di Castelfranoo veneto invocano 
al Parlamento una disposizione legislativa per cui dal Governo s'addivenga tosto 
irindennizzo dei comuni e dei privati chenelranno 18668oggiacquero alle requisizioni 
orzati e subirono depredazioni dall'esercito Austriaco in ritirata. 

13,463. Danieli Giovanni Battista, di Borgo Santa Lucia in Yicenza, dopo avere 
icorso inutilmente onde ottenere di essere iudenizzato dei danni sofferti in signeto al 
itoruo degli Austriaci, nel 1848, in quella citt& i quali gli incendiarono case e sostanze, 
nvoca daiParlamento un sollecito provvedimento. 

13,479. Murer Pietro, di San Douji di Piave, nella provincia di Venezia, si rivolge alia 
Camera per ottenere il refacimento di danni patiti a causa delle fazioni militari del 1848 
. 1849. 
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13,485. I danneggiati dagli iuceudi del 4 e 5 agosto 1848, nel comuue dei Corpi Santi 
di Milano, chiedono che, ove siano approvate le coDvenzioDi fioanziarie coDcbiuse col- 
TAustria in esecuzioDedel trattato di pace 3 ottobre 18B6, vengano con apposita riservft 
ilichiarati impregiudicati ed illesi tiitti e singoli i diritti e le ragioni ed azioni anohe 
reali ed ipotecarie ad essi competent!. 

13,488. La Giunta manicipaie di Ostiglia, provincia di Mantova, rivolge istanza 
perch6, nelFanimetterelaconvenzioueiinaoziaria BtipulatacoirAastria, siano dicbiarato 
salva le ragioni creditorie dei terzi pel danni di guerra degli anni 1813, 1814, 1848, 1849, 
1859 e 1866. 

13,491. 1] Consiglio provinciale de Novara rinuova al Parlamentolesneistanseperch^ 
provveda, in quella niisura cbe stiuier^ piii eqaa, al compenso delle requisizioni An- 
Htriache praticatesi nel 1859 in quelle terre. 

13,493. Alcuni cittadini di Mautova, espropriati dalV Austria per opere di fortifica* 
zione, domandano il pagamento dei loro crediti g'^ liquidati dall'Austria stessa, ai 
quali furono fino al presente opposte le trattative che poadevano a Vienna. 

13,504. La Giunta municipale de San Benedetto-Po, provincia di Mautova, cbiede il 
rimborso a quel comune di lire 21,178 72 per danni di guerra e requisizioni fatte 
•dairarmata Piemontese, Toscana, Modenese, Lombarda e Corpi volontari nell'auno 
1848. 

13,509. Daroiaui-Galvani Lucia, Marcon Angelo, Brusadia Marco ed altri 5 cittadini 
possidenti di Pordenone, nel Friuli, chiedono il pagamento dei danni che alle rispet* 
tive loro propriety arrec5 I'armata Austriaca ritirandosi dal Veneto nel luglio 1866. 

13,563. GU eredi del barone Gaetano Testa, di Parma, si rivolgono alia Camera per 
ottenere il risarcimento di danni da questi sofferti pella distrusione ordinata dalPaato- 
rit^ locale nel 1849 degli edifizi e raacchine costitueuti lo stabilimento di brondolo dal 
medesimo ere^to per la bonificazione dei terreni adiacenti. 

13,606. Giovanni ed Antonio David e Molduzzi Gaetano, di Ravenna, si rivolgono 
alia Camera con distinte petizioni per ottenere il risarcimento di danni sofferti per 
fatto d'un corpo d'armata Austriaca, mentre abbandouava la cittj^ d'Ancona per riti- 
rarsi nel Veneto. 

13,620. Sette cittadini rappresentanti i creditori dello Stato della provincia di 
Verona per espropriazioni di suolo e soprassuolo durante la dominiazione Austriaca, 
fanno istanza perch^ dalla Camera venga respinto il progetto di legge presentato dal 
ministro delle finanze per le indennit^ dei danni di guerra. 

13,638. Guaita Cristoforo e Croce Paolo, di Milano, si rivolgono alia Camera per 
ottenere Tintegrale pagamento delle diverse odere esegui.te e delle sommistrazioni tatto 
di materiali a stabiiimenti militari nell'anno 1848 durante il Governo provvisorio di 
Lombard! a. 

516. La deputazione provinciale di Milano sottopone al Parlamento nna petizion« 
diretta ad ottenere che uella discussione del progetto di legge per Tindennit^ dei danni 
41 guerra sia dicbiarato che il fondo della guardia nobile Lombardo-Veneta E^ella prima 
cifra assegnata alPItalia dal Governo austriaco, debba ritenersi di ragione della fondia- 
ria delle provincie lombardo-venete ed assegnarsi alia provincia di Milano, sulla baM 
delPestimo censuario del 1859, la somma proporzionale di lire 163,069 11. 

543. La deputazione provinciale di Udine si rivolge alia rappresentanza nazionale 
percb^ voglia invitare if Governo a provvedere al pagamento aei crediti che i comuni 
•di quella provincia professano per le soraministrazioni fatte all'esercito Austriaco in 
base alia notificazione luogoteneuziale 25 giugno 1866. , 

550. La Camera di commercio ed arti della provincia di Venezia aggiunge schia- 
rimenti e dimostrazioni per constatare la giustizia della domanda inoltrata al Parla- 
mento colla petizione 11,326 da quella rappresentanza civica e commerciale ende otte- 
nere il riconoscimento ed il rimborso dei prestiti dal Governo provvisorio di Venezia 
incoutrati negli anni 1848 — 49. 

574. La deputazione provinciale di Padova, associandosi alle considerazioni esposte 
sella petizione inoltrata da quella di Udine, domanda che sia invitato il Ministeroa 
provvedere al pagamento dei crediti che i comuni della provincia di P^ulova professano 
verso il Governo per la somministrazioni fatte all'esercito Austriaco nel 1866. 

586. La deputazione provinciale di Bolluno si associa alia petizioue presentata (is 
quella di Udiue per ottenere cbe sia provveduto al pagamento dei crediti cbe proft^- 
tiano i comuni coutro il Governo per le somministrazioni fatte airesercito Austriaco 
nel 1H66. 

648. La Giunta municipale della citt^ di Como domanda il pagament'O del residao 
suo credito per somministrazioni fatte ai Cacciatori delle Alpi nelFanno 1859. 

654. La rappresentanza municipale del comune di San Giovanni I ucarico, provincia 
di Terra di Lavorro, ricorre al Parlamento perch^ voglia provvedere che dal Governo 
siano rimborsate le spese incontrate da quel comune per somministrazioni milit>ari fatte 
alle truppe Burboniche negli anni 1859 e 1860, ed alle truppe nazionali nel 1861. 

667. La Commissione municipale di Gaeta rivolge ist-anza percbb quel cittadini vea- 
^ano lisarciti dei danni di guerra sofferti nell'assedio 1860 — 61. 

Una Commissione delegata dai daimeggiati di Brescia pei fatti del 1848 e 1649 la 
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istanza ODde sia decretata rindennizzazione dei dannl di gnerra sostenuti dalle pro- 
Tincie Lombarde, e specialiuente dalla cittii di Brescia, in dette epoche, avendo anzi 
nno speciaie rignardo alPanteriorit^ di tale debito della Nuzioue io confronto dei dannl 
cansati nelle guerre saccessive. 

Qaeste petizioni si riferiscono a dannl di gnerra e requisizionif a espropriazionl per 
opere di fortificazioni, a forniture militarl e imprestiti. Qnelle di esse petizioni, e sono 
le pih, che porsero tema AlVAlUgato ministeriale, trovano espresso il loro trattamento 
nella relazione della Commissioue, la qnale, una dopo I'altra, ha preso ad esaminare 
tntte le partite delV Allegato, Per le petizioni ivi non tradotte, basta la sola evveftenza 
cbe la Comniissione ha, nella sua relazione, esposti principli e, nel sno disegno di legge, 
fatte proposte con formulo generali, e perdapplicabill caso per caso, secondo la diversa 
Datura e i termini della fattispecie di ciascuna petizione. 

MANTELLINI, relatoie. 



General Schenck to Mr. Fish. 

Xo. 624.] Legation of the United States, 

LondoHj October 17, 1874. (Received October 30.) 

Sir : Immediately after receiving your circular of the 23d of Jane, 
iustractiug me to obtain trastworthy information in regard to the course 
pursued by the government of Great Britain in relation to the adjust- 
ment of claims against it by its own subjects or by aliens, and the mode 
of procedure' adopted in the investigation and determination of such 
claims, I addressed a note to Lord Derby, asking to be supplied with 
the information desired, and inclosing a copy of the schedule of inqui- 
ries which accompanied your circular. 

On the 10th instant I received from his lordship a note in reply, in- 
closing what purports to be a legal memorandum and opinion on the 
subject, forwarded to him from the home department for my informa- 
tion. 

The opinion thus given in answer to my request is not exactly of the 
character, nor in the form, which I think you desired, and which I ex- 
pected to obtain. But it seems to be all that there is a disposition now 
to furnish. This memorandum appears to me not so much to explain 
the forms of procedure, and to indicate the tribunals to be appealed to, 
in order to establish a claim against Her Majesty's government, as it 
notes the doubts and difficulties in the way of the prosecution of any 
such claim. 

I inclose herewith copies of my note to Lord Derby; his answer; the 
paper communicated from the law-office of the home department; and 
my acknowledgment of his note and its iuclosure. 
I have, &c., 

.i^ ROBT. C. SCHENCK. 

[luclosures.] 

1. General Schenck to Lord Derby, August 19, 1874. 

2. Lord Derby to General Schenck, October 8, 1874. 

3. Legal opinion of the home department, September 2G, 1874. 

4. General Schenck to Lord Derby, October 15, 1874. 



[Tnclosurc Xo. 1 in Xo. 624.] 

General Schenck to Lord Derby. 

Legation of the United State*;, 

London, Augmt 19, 1874. 

Mv Lord : For the purpose of facilitatiDj^ the adjustment and determiDation of 
claims presented against the Government of the United States, whetUec U^V^V^'j \\»» 
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own citizens or by the subjects or citizens of foreign governments, and with a view to 
establishing as far as may be practicable a general and nniform system and mode of 
procedure for the investigation and determination of these classes of claims, my 
Government Is desirous of obtaining exact and trustworthy information in regard t4> 
the course pursued by Her Majesty's government in relation to the adjustment of 
claims of a similar character against her government, and the mode of procedare 
adopted in the investigation and determination of such claims. 

I have the honor to inclose herewith a list of inquiries, numbered from 1 to 7, in- 
clusive, pointing more directly to the particular information sought and the specific 
points upon which it is most desired ; and I will thank your lordship to cause me to 
be favored with replies to these questions, and, when the* information is based upon 
legislative enactments or public and general regulations by the executive department 
of Her Majesty's government, with copies of such laws and publish^ regnlations, so 
far as you may be pleased to supply them. 

I have the honor to be, my lord, your lordship's most obedient, humble servant, 

ROBT. C. SCHENCK. 

The Right Honorable the Earl of Derby. 



[Inclosure Xo. 2 in Xo. C24.] 

TA))'d Derhy to General SchcncJc, 

Foreign Office, 
October 8, 1874. (Received October 10.) 

Sir : I referred to Her Majesty's secretary of state for the home department year 
note of the 19th of August, in which you asked, on behalf of your (Government, to 
be furnished with information as to the course pursued by Her Majesty's government 
in regard to claims prosecuted against it by its own subjects or by aliens, and I have 
now the honor to transmit to you a legal opinion on the subject, which has been for- 
warded to me from the home department, for your information. 

I have the honor to be, with the highest consideration sir, yonr most obedient, hum 
ble servant, 

DERBY. 



[Inclosure No. 3 iu No. 624.] 
LEGAL OPINION OF THE HOME DEPARTMENT. 

OriNION. 

In his letter of August 19, 1874, General Schenck'asks for exact and trustwortliy 
information in regard to the course pursued by Her Majesty's government in relation 
to the adjustment of claims prosecuted against it, whether by its own subjects or by 
the subjects or citizens of foreign governments, and the mode of procedure adopted 
in the investigation and determination of such claims ; and he supplements each re- 
quest by a series of questions of the most minute character, having reference not 
only to the subject-matter of his more general question, but also to the status of 
aliens in respect of proceedings before British tribunals, as well as regards aliens re- 
siding in Great Britain as those resident elsewhere. 

To answer these questions with a sufficient amount of detail to be of any practical 
utility to the United States minister, would involve the compilation of a treatise o( 
considerable bulk, which, when compiled, would only contain information to be found 
in the text-books of greater or less authority. 

We propose to indicate presently some of the chief sources of information upon 
these subjects. With respect to claims made against the Crown, the common-law 
method of obtaining possession or restitution of real or personal estate has, for the 
most part, been by xietition of right, a form of proceeding dating from the tine of 
Edward the First ; but in 1860 an act of Parliament was passed, (23 and 24 Vic^- 
34,) by which provision was made for assimilating, as nearly as may be, the proceed- 
iugs on petitions of right to the course of practice and procedure in actions and suits 
between subject and subject ; but inasmuch as it is provided by the seventh section tbi|t 
nothing in the act shall be construed as giving to the subject any remedy against toe 
Crown in any case in which he would not have been entitled to such remedy before tbe 
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pasaiuj; of the act, roconrse must still be had to the state of the law as it existed be- 
fore the piissiDg of the act, for the purpose of determiuiug the class of ca^es in which 
the remedy exists. 

A few years since a very able treatise on the subject, in the form of a letter addressed 
to Chief-Jnstice Bovi II, was compiled by the present Mr. Justice Archibald. It was 
printed for private circulation, but it is to bo found in most law libraries. It contains 
the most valuable information, within a narrow compass, to be found upon the subject, 
and has references to all the older leading authorities, among which we may mention 
Ryley^s Placita Parliamentai'ia; Stamford^s Prerogative, title Petition; The Bankers 
Cade, 14 Howard's State Trials, with Lord Lomer's celebrated judgment ; Skinner's 
Beports, page 613, containing Lord Holt's judgment in the Bankers Case ; Manning's 
Practice in the Exchequer, vol. 1, pages 84-b!i. As regards this latter authority, it 
should be stated that the soundness of the views expressed in it has been questioned 
io several recent cases. 

Among the more important of the recent decisions upon the subject of the petition 
of right, we may refer to Viscount Canterbury r». Attorney-General, 1 Phil., :50G; Ke 
Carl Von FrantziuF, 2 De Gex & Jones, 1*26 ; the case of Baron de Boile, 8 Q. B.. 271 ; 
Tobin vff. The Queen, 16 C. B., (N. S.,) 353 ; Feather vs. The Queen, 6 Best & Smith, 294 ; 
Churchward r«. The Queen, 1 L. R., (Q. B.,) 173. 

We think, however, right to add that in some respects the law upon the subject of 
claims against the Crown must be considered as still unsettled, inasmuch as a case 
(Thomas r^.The Queen) was argued, at considerable length, before the Court of Queen's 
Bench, in the month of June last, in which a variety of questions of great importance 
were raised, and, among others, whether a petition of right would lie for breach of 
contract or to recover money claimed by way of debt or damages, or, indeed, for any 
other object than specific chattels or land. The court reserved its judgment, which 
has not yet been delivered. Whatever may be the ultimate decision of the Court of 
Queen's Bench in this case, it is to be hoped that a clear exposition of the present state 
of the law will be obtained. 

As regards the inquiries of the United States minister which have reference to the 
"status of aliens," we may state, in general terms, that an alien, whether resident or 
not in this country, may sue and be sued before the ordinary tribunals, and will be 
bound by, and have the benefit of, the same forms of procedure and rules of evidence 
as a native; but an alien enemy cannot, during the continuance of war, unless under 
license from the Crown, bring an action or continue an action commenced before the 
war began. 

As regards the inquiries which have reference to the course adopted by the various 
department's of the executive government with respect to claims made upon or against 
them, we are not in a position to afford any information or to express any opinion. 

September 26, 1874. 



[luclosuro Ko. 4 Id No. 624.] 

General Schenck to Lord Derby. 

Legation of the United States, 

London y October 10, 1874. 

Mv Lord : I have the honor to acknowledge the receipt of your lordship's note of 
the 8th instant, inclosing for my information, in reply to my letter to you of the 19th 
of August, a legal opinion from the home department on the course pursued by Her 
Majesty's government in regard to claims prosecuted against it by its own subjects or 
by aliens, and I have much pleasure in expressing to your lordship, and through you 
to Her Majesty's home department, my thanks for the opinions in question. 

I am, with the highest consideration, my lord, your lordship's most obedient servant, 

ROBT. C. SCHENCK. 

The Right Honorable the Earl of Derby, cJc. 



Department of State, 

Washington^ December 23, 1874. 

Sib : Referring to previous correspoudenee, 1 have the honor to in- 
close herewith, for your further iuformatiou, a copy of a dispatch of the 

H. Rep. IM^ — 13 
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29tb of October last, No. 90, and of its accompaniment, from Mr. Lewis, 
the minister of me United States to Portugal, relative to the presenta- 
tion of claims against that government. 

I have the honor to be, sir, your obedient servant, 

HAMILTON FISH. 

Hon. Wm. Lawrence, 

Chairman of the Committee on War-ClaimSj 

House of Representatives, 

[Inclosure.] 

Mr. Lewis to Mr. Fish, October 29, 1874, No. 90, with an accom- 
paniment. 



Mr. Lewis to Mr. Fish, 

No. 90.] Legation of the United States, 

Lisbon, October 29, 1874. (Received December 4.) 

Sib : I herewith have the honor to inclose the several replies to the 
'* schedule of inquiries," inclosed in circular dated June 20, from the De- 
partment of State, relative to the course pursued by the government of 
Portugal in the adjustment of claims against that government, and the 
mode of procedure adopted in the investigation and determination of 
such claims. 

I have the honor to be, sir, your obedient servant, 

OH. H. LEWIS. 
Hon. Hamilton Fish, 

Secretary of State, Washington. 

[Inclosure.] 

1. Replies to schedule of inquiries. 



[Inoloinre No. 1 with dispatch No. 90.] 
Answers to ** schedule of inquiries** contained in circular {June 2^) from Department of State. 

1. The claim is investigated by the government, and if considered valid, they may 
pay it, provided it may be included under any of the appropriations; otherwise it is 
necessary for the government to propose a bill to the Cortes asking an appropriatiou. 

2. A bill proposed by the government to pfiy a claim is referred to the usual com- 
mittees of the two bouses, and follows the same course as any other measure. The 
Cortes may ask for the necessary evidence from the executive branch of the govern- 
ment, but there is no special law regulating the means for obtaining such inforinatiop. 

3. The case is investigated by the "procurador geral," (attorney -general.) There is 
no special mode of procedure designated by law. The usual means for obtaining evi- 
dence are employed. There are no privileges enjoyed by subjects over foreigners in 
this respect ; either may on equal terms sue the government in the courts. 

5. Foreigners have the same rights as subjects. They may maintain whatever action 
against a subject, and resident aud non-resident aliens have same privileges in this 
respect. 

6. There are neither classes nor distinctions in the systems of adjudication. Tb^ 
government has no privileges in (|uestions of proof. 

7. The government in a case with an individual has no privileges. The appropria- 
tion by the Cortes is always necessary when the amount to be paid is not iucludeiii° 
the annual and regular appropriations. 
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Department of State, 

Washington^ January 2, 1875. 

Sib : Eeferring to previous correspondence, I have the honor to inclose 
herewith, for your further information, a copy of a dispatch of the 12th 
of November last, No. 28, from Mr. Osborn, minister resident of the 
United States to the Argentine Republic, relative to the presentation of 
claims against that government. 

I have the honor to be, sir, your obedient servant, 

HAMILTON FISH. 
Hon. William Lawrence, 

Cliamnan of the Committee on War -Claims j 

House of Representatives. 

[Inclosare.] 

Mr. Osborn to Mr. Fish, November 12, 1874, No. 28. 



United States Legation, 

Buenos Ayres, November 12, 1874. 

Sir: In my dispatch No. 9, dated September 10, 1 had the honor to 
acknowledge the receipt of dispatch from the Department of State, 
dated June 23, 1874, with schedule of inquiries inclosed, relative to in- 
formation in regard to the course pursued by the government of the 
Argentine Eepublic in relation to the adjustment of claims against the 
government, and the mode of procedure adopted in the investigation 
and determination of such claims. 

I now have the honor to reply that, on account of the breaking out of 
the rebellion in this country, and the consequent excitement here, I have 
been delayed in my investigation, and it has not been perhaps as thorough 
and complete as it might have been under other circumstances. 

In my examination I found that previous to the last administration 
(President Sarmiento's) there was no settled mode of procedure in the 
presentation and adjustment of claims, but their rejection or acceptance 
seemed to depend upon favor and influence. 

Dr. Tejidore accepting the position of minister of foreign affairs, some 
three years ago, under President Sarmiento, adopted at once, and for 
the first time in the history of this country, American precedents, re- 
fusing to foreigners all indemnity in cases of revolt or rebellion, other 
than that granted by the law of nations, and referring them to the 
courts, under the constitution, rejecting the intervention of ministers, 
but recognizing the claim to be just in the initiative, when based upon 
alleged injustice of the courts. 

The course pursued by the government in the adjustment and final 
determination of claims, when based upon the alleged injustice of the 
courts, and presented to the executive, will be answered in my reply to 
the inquiries presented from 1 to 7 inclusive. 

Schedule of inquiries and answers. 

Question 1. ''Are claims against the government investigated, determined, and, if 
aUowed, then payment directed and provided for hy the legislative branch of the gov- 
ernment ?" 

Answer. Every claim is presented to the executive and proi»er department, accord- 
ing to its nature. It must be substantiated by the report of that department which 
may be acquainted with its antecedents, and with the opinion of the attorney of the 
treasury or the attorney -general of the nation. 
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Tho execntive can also ask for all the data, reports, or testimony that may he con- 
sidered necessary to establish the trnth of the alleged facts. In "this respect there is 
no law whatever establishing a fixed form of procedure. If the executive find* the 
claim admissible, and there exists in the general budget of the administration or in 
special laws authority to make payments of the nature of the claim, he then orders its 
payment by the finance department, charging it to the budget or the 6peciallaw,is 
the case may require. 

If there should be no authority in law to make such payments, then the case is passed 
to Congress, accompanied with a bill to vote the necessary funds to meet the pay- 
ment. 

Congress studies the claim anew, and if found admissible, accepts the bill submitted 
by the execntive. If the executive finds the claim inadmissible, he rejects it. 

In this latter case the interested party sometimes presents himself direct to Congress, 
complaining of the decision of the executive, and asking that by a special law the pay- 
ment bo ordered for the amount claimed. 

Congress has admitted this kind of claims, and has acted on them, deciding, after doe 
examination, in favor or against them. During the last administration the execntive 
rejected this custom, upon the ground that, in administrative affairs, as he considered 
these claims, Congress cannot assume the power of a chamber of appeal from the reso- 
lutions of the executive, and that these questions ought to be finally closed with the 
decision of the executive, unless he should allow the party interested to carry the case 
before the national Congress. Upon this controversy no definitive jurisprudence is a'* 
yet established. 

Question 2. " If the legislative authority does entertain such claims, what is the mode 
of procedure, by the committee or otherwise ; and what means, if any, are provided for 
procuring evidence on behalf of the government f " 

Answer. Even though the claim has been passed by the executive, asking funds to 
meet its payment, or even presented direct to Congress by the interested party, 
the chambers to which the claim has been sent refers it to one of the committees, ac- 
cording to its nature. 

The committees of the chambers are six, denominated, on " Constitutional Affairs." 
on "Legislation," on '* Finance," on the "Budget," *' Military," and on "Petitions." 
They are composed of five members in the Chambers of Deputies, and three in the 
Chamber of Senators. 

The claim being passed to the competent committee, it can obtain all the particu- 
lars, and make all the investigations that may be considered necessary, without any 
limitation whatever, or without any certain form of proceeding to establish the troth 
of the facts. 

When this committee requires information, details, or antecedents of any other au- 
thority, or dependency of another department, it then demands authorization of tie 
chambers, which, once granted, it asks for such detailed information or antecedents 
through the president of the respective chambers. 

After the case has been only considered, the committee presents to the chamber, in 
the form of a project of law or bill, its decision, accepting, rejecting, or modifying the 
claim. 

Afterward, both chambers observe the forms of procedure established in the consti- 
tution, for the framing and sanction of laws, until the affair is definitely ended. 

Question 3. " What provision, if any, is ma<le for the examination and determinatioD 
of claims by the executive department ? What is the mode of procedure in the investi- 
gation of claims by or before executive officers; and what means are provided for pro- 
curing evidence on behalf of the government?" 

Answer. The principal part is already found in the reply to the first question. 

There is no fixed form of procedure determined by law in contentious administrative 
affairs, as these claims generally are. 

The established procedure is the one I have indicated in answering the first question. 
It can be, and has been, varied in certain cases. 

There have been cases in which claims have been submitted to tho decision of arbi- 
trators appointed by the party and the executive. 

There is also a certain kind of claims that are governed by special laws, in vhich 
regular forms of proceedings have been established. At the conclusion of this report I 
will speak of these laws. 

The means of proof in favor of the government, as well as in favor of the party inter- 
ested, have no limitation or special form ; all the means of legal proof are admitted on 
the basis of good faith. 

Question 4. " Is there any provision of law aUowing a citizen or snbject to snetbe 
government in the regularly-established courts, or in any special tribunal, and the 
privilege of maintaining an action against the Government (if it exists) extends to 
aliens." 

Answer. The federal supreme court has declared that the executive cannot he sned 
To establish an action against him it is necessary, first, that he should previon^l)* 
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permit it by a special resolution in each case. This permission has been granted by 
both branches of the government, executive and legislative; by a simple resolution 
when granted by the executive, or by a formal law when given by tne legislative 
power. 

This is the jurisprudence established in order to prevent all arbitrary proceedings, 
which might ensue should Congress refuse such application. A bill has been presented 
to Congress to create a tribunal of claims, and to determine the proceedings which 
should be followed before it. 

Although this is only a project as yet, there is no doubt that it will be converted into 
law, with more or less moditications. Public opinion is already settled in its favor. 

Foreigners may briug suit in all respects as the citizens. See the following question 
for the explanation of this assertion. 

Question 5. '* What is the status of aliens before the regularly-established courts of 
the country f Can they maintain an action in such courts agaiust a citizen or subject ; 
and, if so, does the privilege extend to all aliens, or is it confined to resident aliens 
only?" 

Answer. The statute on aliens is fixed by the following article of the constitution : 

"Art. 20. Aliens enjoy in the territory of the republic all the civil rights that citi- 
zens do. They can follow their occupation or profession, possess, buy, or sell real 
estate, navigate the rivers and coasts, exercise freely tbeir religion, testate and marry 
acc<»rding to it« laws. They are not obliged to become citizens, or pay extraordinary 
or forced contributions." 

From these primordial rights given by the constitution to foreigners spring all the 
rights that are correlative to them, and, among others, the right of suing or beiug sued 
by any individual, native or foreign, before the courts or the government, in the cases 
and conditions before mentioned, or in any civil or criminal suit that originates from 
the exercise of the rights above mentioned, or for the violations of said rights. Further- 
more, when a question arises between a foreigner and a native, they are not obliged to 
submit to the local tribunals, but either of them can oblige the other to appear before 
the federal tribunals of the nation. This right does not exist when the question is 
between two foreigners or two natives, in which case they are obliged to submit to 
the decision of the province in which they reside. 

The resident foreigner and the temporary sojourner have equal rights in law. The 
only difference, therefore, between a citizen and an alien in the republic is, that the 
latter cannot be an elector for members of any of the three highest positions in the 
nation, nor can he, on the other hand, be obliged to perform military service, or pay 
extraordinary obligatory contributions. 

The foreigner can nevertheless, in some provinces of the republic, be elector and 
elected for municipal posts, without incurring any obligation in consequence. The 
alien who resides two years in the republic can obtain citizenship, or sooner, if he has 
rendered important services to the country. The certificate of citizenship permits 
him to exercise the political rights of the native-bom without being obliged to give 
military services, and it can only be issued by the supreme federal court. 

From the above it can be affirmed, without exaggeration, that in no other country of 
the world has the foreigner fuller privileges than in the Argentine Republic. 

Question 6. ^' If different systems of adjudication exist, as regards different classes of 
claims, what is the system with reference to each class; and what the mode of pro- 
cedure, and the privilege of the Government in relation to evidence in its behalf, and 
the means of procuring such evidence ?" 

Answer. The only laws that establish formalities for certain claims, and special 
forms of payments, are those to which I referred in answering the first question, and 
which I now proceed to give in detail. 

The damages suffered by individuals during the civil wars, the assistance given to 
the armies which fought against the tyranny of Rosas, that ended in 18.52, and the 
debt which was left unpaid by the old government of the confederation, which ceased 
the year 1860 by the incorporation of the province of Buenos Ayres, have been reco|^- 
nized by laws of Congress as public debts of the nation, and ordered to be paid in 
public funds, at 6 per cent, interest and I per cent, annual amortization. 

Those laws have fixed the forms of procedure that are to be followed in prosecuting 
private claims. 

All of them decide that the executive shall appoint an especial commission to ex- 
amine the claims. 

This commission, after the proper study of the case, for which it had full powers for 
taking all the evidence it may judge necessary, passes the claim to the executive, with 
the draught of the resolution prescribed by its judgment. 

In view of it, the executive, according to the case, acknowledges the debt, and orders 
the corresponding payment in public funds, or rejects the claim. 

In the law upon assistance rendered to the armies that fought against the tyranny 
of Rosas, it has ordered that the written documents originally given by the chiefs of 
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the armies, by the commissioDs officially named to procure meaDS, or by the gorem- 
ment of proviDces that helped said armies, shoald be admitted as proof. 

In all the other cases there was no limitation as to the means or burden of proof, this 
always belonging to the part of the plaintiff. 

These laws fixed the time in which the claimants ought to present themselves, and 
that term having expired, no more claims were allowed ; on the other hand, there were 
very few who did not present themselves. 

Treaties, also, have been made with varions nations as to the form of proceeding and 
payments of the same kind of damages done to aliens, besides those caused dnring the 
war of independence, that have not been paid yet to the citizens. The amount of 
those damages has been generally fixed by commissioners of arbitrators appointed by 
the executive and foreign ministers, and paid in public funds or treasury bonds. 

Nearly all these claims are already decided, there being very few that are as yet 
unsettled. 

The government has no privilege whatever respecting proofs, bnt simply those 
belonging to its condition as defendant. 

It is iocnmbent in the claimant, who is called the creditor, to produce sufficient 
proof of the truth of his demand, and not on the executive, who only judges the merits 
of the proof without in any wise preventing the presentation of documents or declara- 
tions to the contrary, whenever they can be obtaiued, as would happen with any other 
party sued. 

I have the honor to be, yonr obedient servant, 

THOS. O. 08B0RN. 
Hon. Hamilton Fish, 
Secretary of 8tat€j Washington^ D. 0. 



Depabtment of State, 

Washington^ February 12, 1875. 

Sir: Referring to previous correspondence upon the subject, I have 
now the honor to inclose, for the information of the committee over 
which you preside, a copy of a dispatch of the 8th of January ultimo, 
No. 303, from the minister of the United States at Copenhagen, and of 
its inclosure, in relation to the course pursued by the government of 
Denmai^ in the adjustment of claims presented by its own subjects, or 
by the subjects or citizens of foreign governments. 

I have the honor to be, sir, your obedient servant, 

HAMILTON FISH. 
Hon. William Lawrence, 

Chairman of the Committ^ on War-Claims, 

House of Representatives, 

[IncloBure.] 

Mr. Cramer to Mr. Fish, January 8, 1875, No. 303, with accompani- 
ments. 



Mr. Cramer to Mr. Fish, 

No. 303.] Legation op the United States, 

Copenhagen, January 8, 1875. 

Sib : Referring to the Department's communication of June 23, 1874, 
requesting exact and trustworthy information in regard to the course 
pursued by the government of Denmark in relation to the adjustment 
of claims presented against that government, either by its own subjects 
or by the subjects or citizens of foreign governments, as well as in regard 
to the mode of procedure adopted in the investigation and determination 
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of 8nch claims, I have the honor to iuform you that on the 30th of July, 
1874, 1 addressed a note to the Danish minister for foreign affairs, re- 
questing him to furnish me with the desired information for transmis- 
sion to the Government of the United States. For the purpose of show- 
ing him more precisely the nature of the information desired, I inclosed 
in my note a copy of the '^ Schedule of Inquiries" that had been inclosed 
in the Department's communication. A copy of my note I herewith in- 
close, marked No. 1. 

The reasons for addressing the said notCito the minister for foreign 
affairs were : 1. The belief that, as the Department desired exact and 
truMtcortky information, none would be better able to furnish it than 
the government itself. 2. That, had I requested an able lawyer to fur- 
nish me with the same, he would have, in all probability, asked a large 
fee for it, for the payment of which I had no authority. 

After having waited five months — though, during that time, I have 
twice alluded to the subject in my conversations with the minister for 
foreign affairs — I received, on the 2d instant, a note from him, dated 
December 31, 1874, in which he answers ^eria^im the questions contained 
in the schedule of inquiries referred to. A copy of this note is herewith 
inclosed, marked No. 2. 

I have the honor to be, sir, very respectfully, your obedient servant, 

M. J. CRAMER. 

Hon. Hamilton Fish, 

Secretary of StatCj Washingtoriy D. 0. 

List of inclosures. 

1. Copy of a note addressed by Mr. Cramer to the minister for foreign 
affairs, marked No. 1. 

2. Copy of a note addressed by the Danish minister for foreign affairs 
to Mr. Cramer, marked No. 2. 

3. A printed copy (in French) of the constitution of the Kingdom of 
Denmark, referred to in the minister's note, marked No. 3. 



[Inclosares.] 

No. 1. 

Legation of the IlNriED States of America, 

Copenhagen J July 30, 1871. 

ExcELLBNcr : My ^vernment desires me to procure exact and trustworthy iufor- 
matiou in reg^ard to the coarse pursued by the governmeat of His Mf^esty the King of 
Denmark, in relation to the adjustment of claims presented against the said govern- 
ment-, whether by it6 own subjects or by citizens or subjects of foreign governments. 

The reason why my Government wishes to possess such information is the desire to 
establish, as far as may be practicable, a general and uniform system and mode of pro- 
cedure for the investigation and determination of claims presented against the Qov- 
erument of the United States, whether by its own citizens or by citizens or subjects of 
other governments. 

I therefore take the liberty to request your excellency to have the goodness, so far 
as may be consistent with the rules and '^regulations of His Majesty's government in 
such cases, to furnish lue with the desired information ; and also, where such informa- 
tion is based upon legislative enactments, or public and general regulations by the 
executive departments, to send me copies of such laws and published regulations for 
transmission to my Government. 

For the purpose of showing more precisely the nature of the information desired I 
take the liberty to inclose herewith a list of inquiries numbered from 1 to 7, inclusive, 
pointing more directly to the particular points upon which information is most desired. 

Be pleased, your excellency, to accept renewed assurances of my most distinguished 
consideration. 

M. J. CRAMEE. 

His Excellency Baron O. D. RosenOrn-Lehn, 

Boyal Danish Minister far Foreign Affair%^ 4*^* 
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No. 2. 

[TranalatioD.J 

Copenhagen, December 31, 1P74. 

Sir : In tbe note which yon were pleased to address me, under dat^ of the 30th of 
Jnly last, yon expressed a desire to he furnished with information as to the rules estab- 
lished in Denmark relative to claims presented against the government of the Kiug, 
either hy its own subjects or by foreigners, and especially in regard to the mauuerin 
which claimants are required to furnish evidence of the validity of their claims. 

In order to comply with this request I have requested the competent departments to 
answer the various questions propounded by you, and I am now enabled, by the com- 
munications which have been received by me from these departments, to furnish yon 
with the desired information, which, for the sake of greater clearness, I shall have the 
honor to submit to you in such a way that each question will be answered separately. 

1. "Are claims against the government investigated, determined, and, if allowed, 
their payment directed and provided for, by the legislative branch of the governments 

1. According to the laws of Denmark it is the province of the executive department 
of the government, properly so called, to examine all claims presented against the 
treasury, to decide to what extent they can be allowed, and finally to cause to be paid 
to the claimants the sums to which they are entitled according to the decision. Al- 
though, therefore, the legislative branch does not interfere directly in matt^srs of this 
nature, the competency of the executive branch is essentially limit<Mi in matters of this 
nature by section 41) of the constitution of the Kingdom of Denmark of June 5, 1849, 
revised and promulgated July 28, 1866, according to which " no expenditure can be 
made which is not authorized by the said law, or by a supplementary appropriation." 

Tiieexecntivebranchof the Danish government cannot, therefore, allow such claims, 
unless the Kigsdag has previously appropriated the money deemed necessary for this 
purpose ; and it is only in urgent cases that it can, on its own responsibility, allow any 
claims without having been authorized to do so by the Rigsdag, to which it must then 
apply in order to obtain, by means of a supplementary appropriation, the sanction of 
the expenditure made by it. For the sake of greater control over the acts of the ex- 
ecutive department, it is prescribed by section 50 of the constitution that each of the 
chambers of the Rigsdag, namely, the folkething andthelandsthing,are to appoint two 
paid examiners, whose duty it is " to examine the accounts of the fiscal year, and to see 
whether all moneys received by the state have been properly entered, and whether any 
expenditures, other than those allowed by the budget, nave been made.'' When this 
examination, which is very difi^erent from the examination made in the bureaus of the 
various ministries, has been made, the annual accounts of the state, together with the 
remarks of the examiners, are to be laid before the Rigsdag, which, according to sec- 
tion 14 of the constitution, has the right to impeach the ministers of the King for any 
disbursements made by them without authority from the legislative branch. 

It appears from the foregoing that the general rule is that any person having claims 
against the Danish treasury must address the executive department, whose duty it is, 
within the limits above stated, to examine them, and to allow them if they are fonnd 
to be just. 

2. " If the legislative authority does entertain such claims, what is the mode of pro- 
cedure, by committee or otherwise, and what means, if any, are provided for procaring 
evidence on behalf of the government ?" » 

2. This rule, however, does not prevent a claimant, if he prefers doing so, from pre- 
senting his claim to the Rigsdag, provided he observe the provision of section 63 of the 
constitution, which is 'Uhat no proposal shall be submitted to the chambers except 
through one of their members.'' If the claim has not been presented to the executive 
department before it is laid before the Rigsdag, that body confines itself to transmit- 
ting it, without comment, to the competent minister, who then treats it as if it had. 
been submitted to him directly. On the other hand, if the claim has been rejected b^ 
the executive department, and if, in consequence, the fact of its presentation to th^ 
Rigsdng implies dissatisfaction with the executive decision, the Rigsdag may, accordini 
to section 64 of the constitution, return it to the competent minister with or withon 
lecommendatiou. In acting thus, the Rigsdag indicates that, in its opinion, the claii 
deserves to be taken into consideration by the executive department, although its r& — 
turn to the minister can give the claim no legal value other than that which it ii^- ' 
trinsically possesses. 

3. ''What provision, if any, is made for the examination and determination 
claims by the executive department ; what is the mode of procedure in the inveeti 
gation of claims by or before executive officers ; and what means are provided for pi 
curing evidence on behalf of the government f " 

3. As regards proofs of the validity of claims against the Danish treasury, the e: 
ntive department demands none stricter than those which, according to the ordinal 
laws of procedure, are admissible before the courts in private cases. Save the exc^i 
tion which will be mentioned andor nnmber four, the claimant may, oven if he coi 
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aiders himself aggrieved by the attitude taken by the executive departmeut in regard 
to his claim, bring suit agaiust the competent minister in the manner prescribed for 
civil cases between private^itizens. 

4. *' Is there any provision of law allowing a subject to sue the government in the 
regularly-established courts or in any special tribunal ; and does the privilege of 
maintaining an action against the government (if it exists) extend to aliens f^' 

4. According to the laws of Denmark, both the subjects of the kingdom and the sub- 
j«etsof another state have a right to bring suit before the courts against the executive 
department as well as against a private citizen. To this rule there is but one exception, 
employ^ appointed since April I, 1870, not being allowed, according to section 12 of a 
law of March 26, 1870, to cause such disputes as may arise between them and the 
ministers with regard to their salaries to be submitted to the decision of the courts. 
Disputes of this nature are settled by the minister of finance conjointly with the min- 
ister under whom the functionary interested is employed. 

5. '^VVhat is the status of aliens before the regularly-established courts of the 
coantry ! Can they maintain an action in such courts against a subject ; and, if so, 
doee the privilege extend to all aliens, or is it confined to resident aliens only ? " 

5. As regards the status of aliens in the courts of Denmark, they are placed upon 
the same footing as the subjects of the kingdom. They may, therefore, although not 
domiciled in Denmark, bring suit against the subjects of the country before these 
courts. 

6. '' If different systems of adjudication exist as regards different classes of claims, 
what is the system with reference to each class, and what the mode of procedure and 
the privilege of the government in relation to evidence in its behalf, and the means 
of procuring such evidence ? " 

6. As has already been observed under number 3, the laws of Denmark prescribe 
no different rules of procedure, whether the suit be brought against the government of 
the King or against a private individual. 

I inclose to you a copy of the constitution of the kingdom of Denmark ; and I avail 
myself of this occasion to beg you, sir, to accept the assurances of my most distin- 
gai8he4l consideration. 

O. D. rosenOkn-lehn. 

Mr. Cramer, 

Minister Resident of the United States of America, ^ 
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INTRODUCTORY. 



THE OFFICERS AND TRIBUNALS HAVING JURISDICTION TO INVESTI- 
GATE CLAIMS. 

Claims against the United States are exan^itied either by officers in 
the Departments of the Government, by the Court of Claims, the Com- 
missioners of Claims, by committees of Congress, or by mixed commis- 
sions, under treaties. 

Claims may be presented in either House of Congress, by petition or 
by bills introduced by members. These are generally referred to ap- 
propriate committees, and by these examined, and then a report is made 
to the House in which the claim was presented, and if in favor of the 
claim with a bill or joint resolution for an appropriation to make pay- 
ment, which is considered and passed or rejected as other private bills. 
Sometimes the bill refers the examination of the claim to the Court of 
Claims or to the Commissioners of Claims. 

The Court of Claims renders judgments subject to an appeal to the 
Supreme Court of the United States, in which final judgment is entered, 
and these judgments are regarded as conclusive and paid without exam- 
ination by appropriations made by Congress. 

The Commissioners of Claims examine certain classes of claims, and 
report their conclusions to the House of Eepresentatives, where they 
are open to examination, and, subject to such supervision, are rejected or 
paid bj^ appropriations. 

The officers of the several Departments of the Government examine 
the ordinary claims for salaries and other expenses of the Government, 
when they are reported to the proper officers of the Treasury Depart- 
ment and paid out of appropriations made from time to time by Con- 
gress. 

An examination of the statutes will show the jurisdiction exercised 
by the officers of the Departments, the Court of Claims, and the Com- 
missioners of Claims, in the examination of claims, and the mode of 
procedure authorized by law. 

It is not practicable to give all these in this connection, but sufficient 
will be presented as to each to show the general course of proceeding, 
with some of the acts of Congress relative to the Departments, and all 
relating to the Court of Claims and the Commissioners of Claims. 

Mixed commissions, under treaties, exercise such jurisdiction and in 
such mode as the treaties provide, aided by such legislation of Cougre^ 
as may be necessary, and their awards are paid by appropriations made 
by Congress. 



THE LAW OF CLAIMS. 



CHAPTER 1. 



OF WAR — REBELLION — THE CLASSES OF WAR-CLAIMS— GENERAL PRIN- 
CIPLES. 

During the progress of the wars in which the United States have 
been engaged, many chiims^^have been from time to time made against 
the Government, by citizens, corporations under national, or State, or 
foreign authority, and by aliens.*^ Some of these may be properly 
arranged into classes, with a view to consider the questions of law which 
arise as to the liability of the Government to make compensation 
either under the Constitution, the laws of nations, common or statutory 
law. The expediency of providing compensation where no legal liability 
exists, involves questions which a powerful and just nation should be 
ever ready to consider. 

*''For claims see American State Papers, class IX, vol. 1, " Claims.'' 

Also Senate Mis. Doc. 43, 3d seas. 40th Cong., list of private claims brought before 
Beuate from commencement of 14th to close of 39bh Congress. 

House list of private claims, vols. 1, 2, and 3, from 1st to 3l8t Congress, entitled 
•' Digested Summary and Alphabetical List of Private Claims," &q. House Mis. Doc. 
109. 42d Cong., 3d sees., digested summary private claims, presented to Honse of Reps, 
from 32d to 4l8t Congress inclusive. See an article on " Government Claims," 1 Ameri- 
can (Boston) Law Review, 053, (July, 18G7.) 

^ Claims of aliens have frequently been made the subject of diplomatic arrangements. 
See rei)ort of Hon. R. S. Hale, November 30, 1873, to Secretary of State, of proceedings 
of commission under 12th article treaty of 8th May, 1871, between United States and 
Great Britain. 

See *' opinions of heads of Executive Departments and other papers relating to expa- 
triation, naturalization, and change of allegiance," in House Ex. Doc. 1, part 1, 1st sess. 
4id Congress, Report of Secretary of State on Foreign Relations, p. 1177, part 1, vol. 2. 

The act of July 27, 18G8, (15 Stat., 243, sec. 2,) gave aliens a ri^ht to sue in the Court 
of Claims, when the government of such aliens gave a similar right to our citizens. 

In Fichera r. U. S., 9 Court Claims R., decided in 1873, Nott, J., said : 

** The only question presented by this case is whether, under the Italian law, an 
American citizen may maintain an action against the government of Italy. As we have 
before found, the perfected justice of the civil law made the government, in matters of 
ordinary obligation, subject to the suit of the citizen, in the ordinary tribunals of the 
country. We have found this right to be preserved under modern codes in Prussia, 
Hanover, and Bavaria, (Brown^s Caae^ 5 C. Cls. R.,p. 571 ;) in the republic of Switzer- 
land, (Lo6»i^er'» C««c, id., p. 687;) in Holland, the Netherlands, the Hanseatic Prov- 
inces, and the Free City of Hamburg, (Brown^s Case. 6 C. Cls. R.,p. 193;) in France, 
(JJauphin^s Case, id., p. 221 ;) in Spain, (Molina^e CasCy id., p. 269;) and in Belgium, 
{Dc Ghes's Case, 7 C. Cls. R.,p. 517.) 

It was also shown in Broivws Case, (5 C. Cls. R., p. 571,) by a distinguished historical 
writer who was examined as a witness, Mr. Frederick Kapp, that tliis liability of a 
government under the civil law is not a device of modern civilization, but hivs been 
deemed inherent in the system, and has been so long established that, to nso the phrase 
of the common law, the memory of man runneth not to the contrary. Therefore, it is 
to be expected that in Italy, the seat and fountain of the civil law, this same liability 
of government is to be found existing. The '* Civil Code of the Kingdom of Italy " of 
1S66 recognizes, rather than establishes, the fundamental principle of liability; but it 
exprejisly provides (article 10) that, **in suits pending before the jnditial authoritj^ 
bet ween private person^ and the public administration, the proceedings siiall always 
take place formally at the regular session. 
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During the late rebellion, or civil war, property of immense value, of 
every kind, was taken, used, or destroyed, on sea and land, by rebel aud 
Union civil authorities and military forces, without any coinpeusatioQ 
rendered. It is, of course, a duty of the Government to patiently and 
attentively hear every claimant for compensation or damages, and paas 
upon the merits of the claim in the light of reason and law. 

Perhaps no classification can be made which would comprehend everj* 

It is also provided, by the third article of the same code, that *' the alieu is admitted 
to epjoy all the civil rights granted to citizens." These provisions establish the right 
of an Italian citizen to maintain his action in this court, within the meaning of the 
Act July 27, 1868, (15 Stat., p. 243, $ 2,) which prohibits the subject of a foreign gov- 
ernment from maintaining a suit for captured property, unhst ** the right to prosecote 
claims against such government in its conrts'^ is reciprocal and extends to citizens of 
the United States. 

In England aliens have a remedy by "petition of right," regulated by act 23 and W 
Vict6ria, July 3, 1860. U. 8. v. O'Keefe, 11 Wallace, 179; Carlisle t?. U. S., 16 Wallace, 
148. See Whiting's War Powers of the President, 51 ; The Venus, 8 Cranch ; The 
Hoop, 1 Robinson, 196; The Amy Warwick, Sprague, J. 

See Whiting's "War Claims," affixed to 43d ed. of " War Powers," p. 333, ed. of 1871 ; 
Perrin v, U. 8., 4 Court Claims, 547. 

The claims of aliens cannot properly be examined by a committee of Congress. 

This was sojheld in Report No. 498 of the Committee on War-Claims, first session 
Forty-third Congress, May 2, 1874. That case was as follows: 

Charles Bombonnel represents, in a memorial referred to the committee, that he is 
and always has been a citizen of France, and resides in Dijon ; that prior to the rebel- 
lion, and ever since, he owned certain real estate, with buildings thereon, at CarroUtou, 
in the parish of Jefferson, Louisiana ; that the military authorities of the Unit«d 
States took possession of these August 23, 1862, and that the said premises were there- 
after used by the Union military authorities as a hospital, and for other purposes, to 
September 1, 1865; that the premises were damaged $1,600 by the occupancy, and 
that the use and occupation was worth $55 per month. He asks payment of |3,&80 
and interest. He alleges that he, by his agent, had leased the premises, and they wei« 
in the occupancy of his lessee when the military authorities required the tenant to va- 
cate them in August, 1H62. He also alleges that he has made repeated efforts to ob- 
tain justice through the military authorities, through the French legation at Washiog- 
ton, and through the Quartermaster-General, and has uniformly received the reply 
that there is no authority to settle the claim but Congress. 

The tight of a citizen of the United States to petition Congress is recognized in thefiwt 
article of amendments of the Constitution, and it is declared this right shall not be 
abridged. The language of this amendment is that it shall be " the right of the peopU 

* * to petition," &c. 

In PaschaFs annotated Constitution, it is said the expression, " the people,^^ here is 
used in the broad sense of the preamble, and a broader sense than " electors." (.*tee 
Story, Const., sec. 1994-1995; discussions on 21st Rule of the House of Representatives 
in 1838 and 1846.) The preamble to the Constitution recites that ^* We, the people of 
the United States, • * do ordain this Constitution," &c. 

The " people" wh'o did ordain the Constitution, and to whom the right of petition i8 
secured so that it cannot be abridged, were, and are, citizene of the United States. When 
such right is secured, it carries with it the duty of Congress to hear and consider the 
petition, for otherwise the right would be vox etpraterea nihil. 

But such right of petition is not thns secured to alieus. It is not a legislative duty to 
hear their petitions. 

There is a department of government in which most qnestions of an international 
character may be considered, that which has charge of foreign affairs. 

A foreign government may, on behalf of its citizens or subjects, treat with the Gov- 
ernment of the United States in relation to claims of snch citizens or subjects, bat 
when this is done the United States can arrange to secure the claims of their citizens, 
or such other rights as international justice may require. 

Congress cannot safely, and by piecemeal, surrender the advantages which may 
result from diplomatic arrangements. 

This has been the general policy of the Government. Congress has not generally 
entertained the claims of aliens, and certainly should not unless on the request of the 
Secretary of State representing our foreign interests. 

In support of this the following is submitted : 

"Department of State, Washington, April 02, l^i. 
" Sir: In reply to your telegram stating that claims are presented by French citizem 
and other aliens through Congress, to the Committee on War-Claims, I have to reniarii^ 
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claim that has been or conld be made. The liabilitj'^ of the Government 
for any class of claims growing out of the war of the rebellion depends 
somewhat upon the status of the so-called rebel States and the people 
thereof, their relations to the National Government, and the place where 
the right to demand compensation arose. 

It is now determined, by the highest court, that the civil war began 
at least for some purposes and at some localities, as early as April, 
1861/** By the President's proclamations of April 15 and 19, 1861, an 
insurrection was declared to exist in certain States. Under, and it may 
be correct to say by virtue ot, the act of Congress of July 13, 1861, the 

that such presentation is entirely inconsistent with usage, which requires that aliens 
most address this Government only through the diplomatic representatives of their own 
governments. 

" This Department refuses to entertain applications or to receive claims from aliens, 
except through a responsible presentation by the regularly accredited representative 
of their government. 

'* I have also been under the impression that Congress refased to receive petitions or 
claims from aliens. Such I am advised was at one time the rule of the House of Rep- 
resentatives, and such is the rule at present in the Senate as I am informed. TIfe pro- 
priety of the refusal to allow an alien to intrude his claims upon Congress cannot be 
questioned. 

** I have the honor to be, sir, your obedient servant, 

" HAMILTON FISH. 

" Hon. Wm. Lawrence, House of Bepresentatives," 

But there are very many claims of French citizens growing out of the war of the 
rebellion, and it would be utterly impracticable for Congress to become a claims com- 
mission to pass on all these. Similar claims of subjects of Great Britain were submit- 
ted to a commission under the 12th article of the treaty of 8th May, 1871, and the 
report of its proceedings will be found in House £x. Doc. 1, part 1, first session Forty- 
third Congress, with the papers relating to foreign relations. 

For the acts relating to debts due by or to the United States see act of 3 March, 1797, 
chapter 20, volume 1, poj^e 512 ; act of Jnne 6, 1798, chapter 49, sections 1, 3, volume 
1, pages 561,562; act of 3 March, 1817, chapter 114, volume 3, page 399 ; *act of 19 
February, 1833, chapter 33, volume 4, page 613 ; *act of 30 June, 1834, chapter 153, 
volume 4, page 726 ; "act of 18 January, 1837, chapter 5, volume 5, page 142 ; act of 
14 October, 1837, chapter 5, volume 5, page 204; act of 7 July, 1838, chapter 177, 
volume 5, page 288: resolution of 31 May, 1838, number 4, volume 5, page 310; 
act of 3 March, 1839, chapter 93, section 1, volume 5, pages 537, 538 ; act of 27 
February, 1841, chapter 13, volume 5, page 414 ; act of 23 August, 1842, chapter 165, 
volume 5, page 511 ; act of 3 March, 1843, chapter 103, volume 5, page 648 ; act of 15 
June, 1844, chapter 73, section 2, volume 5, page 673 ; act of 29 July, 1846, chapter 66, 
volume 9, page 41 ; act of 6 August, 1846, chapter 90, section 19, volume 9, pa;i:e 64 ; 
■act of 2 March, 1847, chapter 39, volume 9, page 154 ; act of 3 March, 1849, chapter 
129, volume 9, page 414 ; act of 31 August, 1852, chapter 108, section 2, volume 10, pa^^es 
97,98 ; act of 26 February, 1853, chapter 81, sections 1, 7, volume 10, pages 170, 171 ; 
act of 1 March, 1862, chapter 35, volume 12, page 352; act of 17 March, 1862, chapter 
45, section 1, volume 12, page 370 ; act of 17 July, 1862, chapter 205, volume 12, page 
610 ; act of 3 March, 1863, chapter 76, section 10, volume 12, page 740 ; act of 3 March, 
1863, chapter 78, section 6, volume 12, page 743; act of 25 June, 1864, chapter 150, 
volume 13, page 182 ; act of 4 July, 1864, chapter 240, sections 2, 3, volume 13, page 
381 ; act of 28 July, 1866, chapter 297, section 8, volume 14, page 327 ; resolution of 18 
June, 1866, number 50, volume 14, page 360; resolution of 28 July, 1866, number 99, 
volume 14, page 370 ; act of 21 February, 1867, chapter 57, volume 14, page 397 ; reso- 
lution of 2 March, 1867, number 46, volume 14, page 571 ; act of 20 April, 1871, chapter 
21, section 27, volume 17, page 12. 

^^ The Prize Case?, (2 Black, p. 636.) The court held that war commenced with the 
President's proclamation of blockade, April 27, 1861. The dissenting judges held that 
it commenced with the act of Congress of July 13, 1861. (12 Stat., p. 257.) See procla- 
mations of April 15, April 19, and April 27, 1861, (12 Stat., pp. 1258-1260;) Lawrence's 
Wheaton, second annotated ed., sup., 44 ; proclamation of July 1, 1862 ; act June 7, 
1862. The treaty of Washington fixes the commencement April 13, 18iSl. (17 Stat., 
p. 867. sec. 12.) See the diplomatic correspondence with Great Britain, April and July, 
1865, pp. 362, 365, 367, 388, 394, 397, 407, 421, 422, 423 ; proclamations May 10, 1H65, (13 
Stat., p. 757,) May 22, 1865, (13 Stat., p. 758.) See schedule of proclamations in appen- 
dix B to this report. 

* Acts distiDguished by a * hare been heretofore repealed. 
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proclamation of insurrectiou was extended so as to declare eleven States 
with unimportant exceptions, in rebellion/^ 

War was continued in those States until the President's proclamation 
of August 20, 1866,^^ proclaimed the " insurrection at an end." A " state 

"•"The Venice, 2 Wallace, 277. See proclamation of August 16, 1861, &c., and July 1, 
1862, 12 6idt., 1260-1266. Proclamation September 22, 1862, and January 1, 1863,12 
Stat., 1267-1269. See letter of Quartermaster-General M. C. Meigs, in appendix to this 
report, i Vbriiary 26, 1874. 

■*«McPhor8on's History Reconstruction, 194; 13 Stat., 763. Tennessee, June 13, 1>^; 
14 Stat., 812, 816. Sundry States, April 2, 1866. Texas, August 20, 1866. Fleming r. 
Page, 9 Howard, 615. Cross r. Harrison, 16 Howard, 189. United States r. AnderBOD, 
9 Wallace, 56. Grossmeyer v. United States, 9 Wallace, 72. Lawrence's Wbeaton, .'iU, 
note. 7 Court of Claims, Protector v. United States, 9 Wallace, 687. Treaty of Wash- 
ington of May 8, 1871, art. 12; 17 Stat., 857. Act Marcb 2, 1867, sec. 2 ; 14 Stat., 428. 
Grossmeyer v. United States, 4 Court of Claims. Martin v. Mott, 12 Wheaton. 29 Law 
Reporter, July, 1861, p. 148. 

Schedule of proclamations of Presidents Lincoln and Johnson respecting the condition of ike 

insurrectionary States. 

Ap%il 15, 1861. — Militia ^^75,000) called out, tbe laws of tbe United States baving been 
opposed, and tbe execution thereof obstructed in the following States : South Caroliaa, 
Georgia, Alabama, Florida, Mississippi, Louisiana, and Texas. 

April i9, 1861. — Whereas an insurrectiou has broken out in tl:e following States, a 
blockade of tbe ports within the States is hereby declared : South Carolina, Georgia, 
Alabama, Florida, Mississippi, Louisiana, and Texas. 

April 27, 1861. — Whereas, for reasons assigned in the proclamation of April 19, a 
blockade was established in States therein named ; and whereas, since that date, 
the collection of revenue has been obstructed in North Carolina and Virginia, a block- 
ade of the ports of these States is proclaimed. 

May 19, 18G1. — Whereas an insurrectiou exists in the State of Florida, the com- 
mander of the United States forces is allowed to suspend the writ of babeas corpus if 
necessary. 

August 16, 1861, (issued in compliance with an act of Congress probibiting commercial 
intercourse.) — Whereas on the 15th of April, 1861, the militia were called out, in view of 
nu insurrection which had broken out in the following States: South Carolina, Georgia, 
Alabama, Florida, Mississippi, Louisiana, and Texas ; 

And whereas such insurrection has since broken out, and yet exists, within the fol- 
lowing-named States: Virginia, North Carolina, Tennessee, and Arkansas : 

Now, therefore, I, Abraham Lincoln, in pursuance of act of Congress, July 15, If:^, 
do hereby declare the inhabitants of the following States to be in insurrection : Sonth 
Carolina, Georgia, Ababama, Florida, Mississippi, Louisiana, Texas, Virginia, (except 
the part of Virginia lying west of the Alleghany Mountains,) North Carolina, Tennes- 
see, and Arkansas. And except the inhabitants of such parts of the States hereinbe- 
fore named as may maintain a loyal adhesion to the Union and the Constitution, or may 
be, from time to time, occupied or controlled by forces of the United States engaged in 
the dispersion of said insurgents. 

May 12, 1862. — Relaxes the blockade of the following-named ports: Port Royal, S.C, 
New Orleans, La., Beaufort, N. C. 

July 1, 1862. — Whereas, by the act of Congress approved June 7, 1862, entitle^l "Ao 
act for the collection of direct taxes in insurrectionary districts," it is made tbe 
duty of the President to declare the following States in insurrection : South Caroliua, 
Georgia, Alabama, Florida, Mississippi, Louisiana, Texas, * Virginia, North Carolina, 
Tennessee, and Arkansas. 

January 1, 1803. — Emancipation proclamation declares the following States and parte 
of States* to be in rebellion this day : the excepted parts to remain precisely the same 
as if this proclamation had not been issued : South Carolina, Georgia, Alabama, 
Florida, Mississippi, ^Louisiana, Texas, <=Virginia, North Carolina, and Arkansas. 

■Except tbe foUowiii«; counties: HaDCOck, Brooke, Ohio, Marshall, Wetzel, Marion, Monongal'*' 
Proston, Taylor. Pleasants, Tyler, Ritchie, Doddridge, Harrison, Wood, Jackson, Wirt, Koane, C»lw>«iD 
Gibnore. Harbour, Tucker, Lewis, Braxton, Unshor, Kandolpb, Mason, Putnam, Kanawha, Claj-, Xicbu* 
Ian. Caiiell, Wayne, Boone, Logan, Wyoming, Webster, Fayette, and Raleigh; 39 counties. 

»» Except tlK^'parishos of Saint Bernard, Plaquemines, Jefferson, Saint John, Saint Cha'^les, S*»t 
James, Ascension. ArtHuniptiou, Terro Bonne, La Fourche, Saint Mary, Saint Martin, and Orleans, i» 
eluding tbe ciiv of Xcw Orleans. 

« Except forty eight counties of West Virginia, as follows : Hancock, Brooke, Ohio, Marshall. Wetfti^ 
Marion, Monongalia, Preston, Taylor, Tyler, Pleasants, Ritchie, Doddridge, Harrison, Wootl, Jack**. 
Wirt. Roane, Calhoun, Gihnore. liarbonr, Tucker. Lewis, Braxton, Upshur, Randolph. Mason, Pctim^i 
Kanawha, Cby, Xieholas, Cabell, Wayce, Boone, Logan, Wyoming, Mercer, McDowell, Webster Poci- 
hontas, Fnvetie, Rulei^h, Greenbrier, Monroe, Pendleton, Ilnrdy, Hampshire, and Morgan: and •»> 
the counties of Berkely. Aecomac. Northampton, Elizabeth City, York, Princess Anne, and Noriuu, 
incJading the cities of Norfolk ana Portsmouth. 
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rar" continued beyond this time, more or less extensive in ite theater — 
on flagrante bello sed nondum cessante bello." *^ 
?his condition of war is recognized by the law of nations.^ 
'he existence of what is called ^^ a state of war^^ after flagrant wftr 
I ceased is recognized on the same principle as the personal right of 
-defense. This is not limited to the right to repel an attack; but so 
g as the purpose of renewing it remains — the animus revertendi — so 
g as the danger is imminent or probable, the party assailed may 
ploy reasonable force against his adversary to disarm and disable 
i until the danger is past, and in doing this and judging of its neces- 
' precise accuracy as to the means and time is not required, but only 
exercise of reasonable judgment in view of the circumstances.^^ 
f after the forces under the command of Lee surrendered in April, 
5, the United States forces had been immediately withdrawn, the 
ellion would possibly have resumed its hostile purposes, 
t was upon this theory, coupled with the Constitutional duty of Con- 
3S to "guarantee to each State a republican form of government/'^^ 
t the reconstruction'^ acts of Congress were passed, and military as 
1 as civil measures iuiopted in pursuance of them. During some 
tions of the period of rebellion flagrant war existed, not only in the 

rril 2, 1663. — Whereas certain States, by proclaraation of August 16, 1861, were de- 
id in iusurrectiou ; aud whereas experience has shown that the exceptions made 
arrass the enforcement of the act of July 13, 1861, the exceptions are revoked, and 
following States declared in rebeUion : South Carolina, (except Port Royal,) Geor- 
Alabama, Florida, (except port of Key West,) Mississippi, Louisiana, (except port 
ew Orleans,) Texas, Virginia, (except forty-eight counties of West Virginia,) North 
dina, (except port of Beaufort,) Tennessee, and Arkansas. 
pteniher 24, 186i3. — Releases blockade of Alexandria, Va. 
bruary 18, 1864. — Releases blockade of Brownsville, Tex. 
n'emher 19, 1864. — Releases blockade of Femaudina and Pensacola, Fla., and Nor- 

Va. 

ne 13, 1865. — The President declares the insurrection in the State of Teunesseo to 
; been suppressed, and the authority of the United States therein to bo undis- 
ed. 

yril 5, 1866. — After reciting the various proolamations, the President states that 
reas no armed resistance to the authority of the United States exists in the follow- 
"^tates, it is declared that the iusurrectiou which heretofore existed in those States 

an end, and is henceforth to be so regarded :<^ South Carolina, Georgia, Alabama, 
ida, Mississippi, Louisiana, Virginia, North Carolina, Tennessee, and Arkansas. 
VIrs. Alexander's Cotton, 2 Wallace, 419. 

L^ross r. Harrison, 16 Howard, 164 ; Whiting, War Powers, 55 ; Article 2 of Francis 
er, rules for government of the armies, Scott's Digest Military Laws, p. 442, sec. 

; Elphinstoue r. Bedreechund, 1 Knapp's P. C. R., 300, cited in Coolidge v. Guth- 
yy Swayne, J., U. S. circuit court southern district Ohio, October, 1868. Appendix 
td edition Whiting's War Powers, 591, edition 1871. Letter of Hon. Hamilton Fish, 
9ndix C to this report. 

»T sundry cases relating to the rebellion, see The Prize Cases, 2 Black, 635 ; Mrs. 
ander's Cotton, 2 Wallace, 404 ; The Venice, 2 Wallace, 258; The Baigorn, 2 Wal- 

474 ; Mansan v. Insurance Company, 6 Wallace, 1 ; The Ouachita Cotton, 6 Wal- 

52 ; Hanger i\ Abbott, 6 Wallace, 532 ; Coppell v. Hall, 7 Wallace, 542 ; McKoe r. 
ed States, 8 Wallace, 153 ; United States v. Grossmayer, 6 Wallace, 72 ; Vallandig- 
's case. Appendix to Whiting's War Powers, (43 ed. of 1871,) 524; The Circivssian, 
allace, 150; Cummings r. Missouri, 4 Wallace, 316; Ex-parte Garland, 4 Wallace, 

Mississippi t*. Johnson, 4 Wallace, 497. 

I Bishop, Crim. Law, (5th ed.,) sees. 301, 305, a38, and numerous authorities cited. 
rart V. State, 1 Ohio State R., 66-71. 
Constitution, art. 4, sec. 4. 
See McPherson's Hist, of Rebellion, 317, &c., and McPherson's Hist. Reconstruction, 

HI 

!t of March 2, 1867, 14, Stat., 428. Act of March 23, 1867, 15 Stat.. 2. 

a^At 20, 1860, all the States declared as out of insurrection. 

n:.— Joint resolutiou of June 19, 1866, extends actof Jtily 4, 18G4, (chap. 240,) to counties of Berkcly 
efTerson, W. Va. 

H. Rep. 134 14 
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• 

States proclaimed as in rebellion, bat, as we all know as a matter of 
history, iu Missouri, Kentucky, Maryland, West Virginia, and tempo- 
rarily in parts of Indiana, Ohio, and Pennsylvania. The war in the 
three former States partook of the character of civil war, and of an 
invasion from the rebel States, while in Indiana, Ohio, and Pennsylva- 
nia, it was purely of the character of invasion." The war in Missouri, 
Kentucky, Maryland, and West Virginia, so far as resident insurrec- 
tionists organized or engaged in rebellionj was none the less civil war, 
because these States were not proclaimed as in rebellion.^ 

The lawful State governments were not subverted in these States as 
they were in the eleven rebel States, but the fact of flagrant war with 
out any proclamation or declaration by Congress is a matter of history, 
and is judicially recognized by the courts.^ 

War, either foreign or civil, may exist where no battle has been or is 
being fought.^^ 

The rights, duties, and liabilities of governments in cases of foreign 
war or invasion are generally well defined by the laws of nations. But 
before stating these as they are established by the usage of nations and 
laid down by writers, it is important to see how far they apply in cases 
of a civil war. 

It may be stated, then, in comprehensive terms, that the usages and 
laws of nations, applicable in cases of war between independent nations, 
apply generally to civil wars, including the recent war of the rebellion, 
and especially when, as in the States proclaimed in insurrection, the law- 
ful State governments were entirely overthrown, and the courts and 
civil authority of the National Government equally disregarded and 
powerless. 

, The Supreme Court of United States decided in December, 1862, 
while the war was in progress, that — 

The present civil war between the United States and the so-called Confederate States 
has such character and magnitude as to give the United Stutea the same rights and powers 
which they might exercise in case of a national or foreign war." ^ 

The court determined also that citizens in the rebel States owed "su 
preme allegiance to the " National Government, and that " in organiz 
ing this rebellion they have acted as States.^ 

In the prize cases it was insisted by counsel ^' that the President in 
his proclamation admits that great numbers of persons residing" in the 
rebel States " are loyal," and the court were asked to hold " that they 
* ♦ have a right to claim the protection of the Goverument 

for their persons and property, and to be treated as loyal citizeus.^ 

But the court answered this by declaring that — 

All jyenons residing within this territory whose property may he used to increase the 

^^ " Ex parte MiUigan, 4 Wallace, 140. 

See report of the Judge- Advocate-General to the Secretary of War, on the " Order of 
the American Knights," or " Sons of Liberty," a western conspiracy in aid of the soath- 
em rebellion. Washington, Government Printing Office, 1864. 

^^ Prize Cases 2 Black 636. 

•^f" Prize Cases,'2 Bla<ik,'636 ; Ex parte MiUigan, 4 WaUaco, 140 ; Whiting's War- Power 
of the President, 140 ; President Grant's veto message, June 1, 1872 ; id., June 7, l!?72; 
d., January 31, 1873 ; id., February 12, 1873 ; Lawrence's Wheaton, 513, note. 

" Const., art. 3., sec. 3, clause 3 ; Ex parte Milligau, 4 Wallace, 127, 140, 142. Lutler v 
Borden ; Grant v. United States^ 1 Nott & Hopkins, Court Claims, 41 ; S. C, 2 ; id., 551; 
Whiting's War-Powers, 43 ; Ex parte MiUigan, 127 : The court say to justify martial 
law " the necessity must be actual and present ; " Paschal, Annotated Const., 21*2, cote 
215; Ex parte Bollman, 4 Cranch, 126; United States v. Burr, 4 Cranch, 469-50^^; Ser- 
geant, Const., ch. SO, [32;] People v. Lynch, 1 Johns., 1'j3. 

^ The Prize Cases, 2 Black, 6:56 ; Vattel, 425, $ 294. 
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reveuues of the hostile power are in this coutest liahlo to be treated as emmies though 
uot foreigners.*^ 

The inhabitants of the invaded States of Indiana, Ohio, and Penn- 
sylvania, never having rebelled, are all to be deemed lo^al except on 
proof to the contrary. 

Having thus marked out the boundaries of the theater of the war of 
the rebellion, and ascertained the status of all within the States pro- 
claimed in rebellion, or where actual rebellion existed, and in the in- 
vaded but not rebellious SUites, it becomes proper to ascertain the rights 
of the National Government over these, and its liability to the inhabit- 
ants for injuries to person or property of whatever kind. It may be 
proper to say first, however, that the power of a nation over its own 
rebel citizens is greater in a civil war than over alien enemies, because 
over the former it *' may exercise both belligerent and sovereign rights " °® 
— that is, the belligerent rights of war, and the sovereign right to con- 
fiscate and punish for treason— while over alien enemies it can only ex- 
ercise belligerent rights. 

The inquiry also arises, within what boundaries are citizens to be re- 
garded as enemies ? Certainly not in Indiana, Ohio, or Pennsylvania, 
for there was no insurrection in those States.^^ There was only invasion. 
In some portions of Kentucky, Missoari, and Maryland, and for limited 
times, there was insurrection, but these States were not proclaimed as 
in insurrection, and, as States, they never were so in fact. These States 
are therefore to be deemed loyal, and the citizens thereof as having all 
tlie rights of loyal citizens, except so far as they were in fact disloyal, 
and subject only to the sovereign and belligerent rights of the Govern- 
ment.^ 

In theprizecases, Nelson, J., said, " Thisact of Congress, [July 13, 1861,] 
we think, recognized a state of civil war between the Government and 
the Confederate States, and made it territorial.'^ The Government was 
at war with all the rebel States^ just as much so as it was in other w^ars 
with England or Mexico. In the Venice, 2 Wallace, 274, Chief-Justice 
Chase said : " Either belligerent may modify or limit its operation as to 
persons or territory of the other, but in the absence of such modifica- 
tion or restriction judicial tribunals cannot discriminate in its applica- 
tion." The District of Columbia was never declared in insurrection, but 
martial law was proclaimed, and it was subjected to the laws of war. It 
was a fortified military stronghold, and all civil authority was super- 
seded so far as deemed necessary, and the civil safeguards of the Con- 
stitution withdrawn from the inhabitants.^^ 

» Prize Cases, 2 Black, 674, 678, 693 ; Halleck's Laws of War, 425, 44G ; Mrs. Alex- 
aDder Cotton, 2 WaHace, 419 ; Whiting's War-Power of the President, 5« ; Vattel,425, 
$293; Bynkersboek, Laws of War, 25; United States rs. Anderson, 9 WaHace, 64; 
Whiting's *' War-Claims" affixed to " War-Powtrs"' (43d ed.) of 1871, p. 335; Marcy's 
Letter to Jackson, January 10, 1854, House Ex. Doc. 41, Ist sess. 33d Cong. ; Huberus, 
tom.ii,]. i, tit. 3, De Conflict Lex., $2; Jecker t<^. Montgomery, 18 Howard, 112; The 
Peterhoflf, 5 WaUace, 60. 

« Prize Cases, 2 Black, 673; 4 Crancb, 272; Whiting, War-Powers, 44-47. But sec 
Lawrence's Wheaton,2d anotated ed., sup., 33. Whiting, in his War-Powers, says: 
" BebeU in dvil waVy if allowed the rights of InjUige rents, are not entitled to all the 
privileges usually accorded to foreign enemies," 43d ed. of 1871. p. 331. 

'^' Ex parte Mifligan, 4 Wallace 3, 127. 

« Prize Cases, 2 Black, 274; Ex parte Milligan, 4 Wallace, 127; President Grant'** 
veto messages of June 1 and June 7, 1872, and February 12, 1873 ; Debates on Sue 
Murphy, claim 71, Globe, 299, 386, 86, 161, 278. 

« Department of State, Washington, Fehroary 6, 1874. 

Sir : By direction of the Secretary of State, I have to acknowledge the receipt of 
your letter of the 3d instant, in which you request to bo informed as to the date of the 
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The obligation of a government after a civil war is terminated to those 
whom the severe rules of the laws of war denominate " enemies," is on 
the strict principle of such laws as stated by writers on the subject no 
greater than to alien enemies whose territory is invaded in au interna- 
tional war. But a humane government may always in such a case dis- 
criminate between alien enemies in fact, and its own citizens who are 
not so in fact, but only by legal construction. It is also conceded that 
the rule of law which stamps as " enemies " in^a rebel State men who 
are in fact loyal to the flag, sometimes operates harshly. But the highest 
court has declared them enemies at given times and under certain cir- 
cumstances, and this has been done upon principles recognized among 
civilized nations which antedate our Constitution. 

Harsh as the rule sometimes is in its application, there are reasons 
of State policy on which it rests, or it would not exist as law. It may 
be pro[)er to refer to some of them. It is a matter of history that seces- 
sion was carried in the rebel States, with one or two exceptions, against 
the real wishes of a decided n)ajority of the voters and people.^ They 

proclamation declaring martial law iu the District of Columbia, and, second, the i>eriod 
of continuance of martial law within the saiuo. 

The date of the President's proclamation declaring martial law in the District of Co- 
lumbia is September ir>, 1863, (13 Stat, at Large, p. 724,) and the continuance thereof 
iu the language of the proclamation was *' throughout the duration of the said rebel- 
lion." 

There might and probably would be a difference of opinion as to the date at wbich 
martial law ceased to exist in the District. The President's proclamation of the 2d of 
April, 1866, (14 Stat, at Large, p. 811,) may without impropriety be taken to fix the 
limitation referred to, but the Department does not wish to be understood as expreM- 
iiig au opinion on that point, as it would seem more properly to present a question for 
the opinion of the Attorney-General. 

I am, very respectfully, your obedient servant, 

SEVELLON A. BROWN, Chief Clerk. 

Henry H. Smitu, Esq., Clerk of the Committee on War-Claims^ Bouae of Representatiret. 

Sec the trial of the conspirators. May, 1865 ; Attorney-General's opinion, July, 1865; 
11 Opinions, 297. 

In Ex parte Milligan, 4 Wallace, 137, Chase, C. J., said : 

" The Constitution itself provides for military government ^ well as for civil gov- 
ernment. And we do not understand it to be claimed that the civilsafeguards of the 
Constitution have application in cases within the "proper sphere of the former. 

U * tt • 4f * « 

*' We think, therefore, that the power of Congress, in the government of the land and 
naval forces, and of the militia, is not at all affected by the fifth or any other ameml- 
nii-ut. It is not necessary to attempt any precise definition of the boundaries of this 
power. * * f . * • * 

•* There are under the Constitution three kinds of militar}* jurisdiction : one to be 
exercised both in peace and war : another to be exercised in time of foreign war, with- 
out the boundaries of the United States, or in time of rebellion and civil war, within 
States or districts occupied by rebels treated ;is belligerents ; and a third, to be exer- 
cised in time of iuvsision or insurrection within the limits of the United States, or, dur- 
ing rebellion, within the limits of States maintaining adhesion to the National Gov- 
ernment, when the public danger requires its exercise. Thefirstof these may be calle<l 
jurisdiction under military law, and is fountl in act« of Congress prescribing rules and 
articles of war, or otherwise providing for the government of the national forces: the 
second may be distinguished as military government, superseding, as far as maybe 
deemed expedient, the local law, and exercised by the military commander under the 
direction of the President, with the express or implied sanction of Congress ; while the 
third may be denominated martial law proper, and is called into action by Congr«8,or 
temporarily, when the action of Congress cannot bo invited, and in the case of justify- 
ing or excusing [»eril, by the President, in times of insurrection or invasion, or of civil 
or foreign war, within districts or localities where ordinary law no longer adequately 
secures public safety and private rights" ♦ » • • 

''*Al<ibajna.—l)c\L'Qiiies to convention elected December 24, I860. Popular msgority 
claimed at 50,000. Ordinance of secession passed by a vote of 61 to 3&, January H. 
1^61, the minority being from counties where the free population predominated. 
(Greeley's Aniericjin Conflict, vol. 1, p. 347.) 

Jrkatin(i.H.—Lv^\s]:\{ur(i voted a call for convention, which met November 16, 1S60. 
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had power to avert it. If they had rejected that secession and rebel- 
lion wouhl stamp them all as enemies of the lawful National Govern- 
ment, subject to have their property taken or destroyed, by or in aid of 
its military operations, or to weaken the power in revolt, without any 
compensation, it might have induced a vigilance which would have 
averted the calamity of civil war. Their inaction or want of energy in re- 
sisting secession brought death and all the woes of war. Even loyal 
men were not everywhere or in all cases guiltless. Their moral guilt 
was an omission of duty. In the transgression of active secessionists 
all in legal contemplation transgressed. If now, all loyal citizens should 
be compensated for all property taken or destroyed by the Union Armies, 
the rebellion might be to some of them, with the opportunity which 
always exists to fabricate fraudulent claims, rather a profitable pastime. 

The papular vote showed a niiuority fot Union. Siibsequontly another convention was 
called tor March 1, 1861, and alter listening to a message from Jeff. Davis, that conven- 
tion voted 39 to 35 not to secede from the Union. This last convention decided to pro- 
vide for a vote of the people on August 1, 18G1. and adjourned to meet August 17. On 
receiving the news of the firing on Fort Sumter the convention was reconvened at 
the instance of the governor, and May 6, 18dl, passed an ordnance of secession by a 
rote of 69 to 1. (Ibid., vol. 1, pp. 348-480.) 

Florida. — Legislatnre voted December 1, 18150, to call a convention for January 3, 
1861, and January 10 passed an ordinance of secession by yeas 62, nays 7, many aele- 
gates expressly elected as Unionists voting for secession. (Ibid., vol. 1, p. 347.) 

Georgia. — Was the first State to follow South Carolina. Legislature passed an act 
Jsovember 13, 1860, appropriating $1,000 000 to arm and equip the State, and called a 
convention for January 9, 1801. On the IHth it passed ordinance of secession by a 
veto of 208 to 89, A. H. Stephens and Herschel V. Johnson voting no, though the day 
previous a resolution declaring it to be the right and duty of Georgia to recede, was 
adopted by a vote of 165 to 130, and on March 10 following it ratified the confederate 
constitution by a vote of 96 to 5. (Ibid., vol, 1, p. 347.) 

Louisiana. — Legislature met December 10, 1800, and culled a convention for December 
17. On the 26th of January, 1861, it passed an ordinance of secession by a vote of 103 
to 17. The convention voted 84 to 45 to submit the ordinance of secession to a vote of 
the people. The popular vote stood 20,448 for socession to 17,296 against, only two- 
fifths of the vote cast for President just Ijefore. (Ibid., vol. 1, 348.) 

Hiagissippi. — Legislature assembled November 20, 1860, and fixed upon December 20 
as date of election of delegates to a convention ; the same to meet January 7, 1801. On 
January 9 it passed an ordinance of secession by a vote of 84 to 15. The slave popu- 
lation of Mississippi was at that time next to that of South Carolina. (Ibid., vol. 1, pp. 
347, 348.) 

Xorik Carolina. — Legislature called a conventif>n in November, 1860. This conven- 
tion was strongly for the Union, and December 22, 1860, adjonmed, having provided 
that it should not again meet. A State's-right convention was called for March 22, 
lr61, but no action was taken. After the tiring on Fort Sumter, the governor called 
an extra session of the legislature for May 1, which called a convention for May 20, 
1861, the delegates to be elected May 13. On that day an ordinance of secession was 
passed by a nnanimons vote, inspired largely by a resolution reciting grossly false 
statements. (Ibid., vol. 1, pp. 347, 485.) 

South Carolina. — Legislature called for November 5, 1860, and a convention was 
called for December 17, delegates to be elected on the 6th of December. On the 20th 
of December an ordinance of secession was reported from a committee of seven, and 
immediately passed without dissent, the yeas being 169. (Ibid., vol. 1, p. 347.) 

Tennesnee. — Legislature met January 7, 1801. On the 19th it decided to call a con- 
vention, subject to a vote of the people. That vote was taken early in March, and on 
the 10th the result was officially proclaimed as follows: for the Union, 91,803 ; for dis- 
union, 24,749; a Union majority of 67,054, many counties not rendering any returns. 

After the firing on Fort Sumter, the legislature, on May 1, 1861, secretly adopted a 
resolution authorizing the appointment of " three commissioners on the part of Ten- 
nessee, to enter into a military league with the authorities of the Confederate States, 
and with the authorities of such other slave-holding States as may wish to enter into 
it ; having in view the protection and defense of the entire South against the war 
which is now being carried on against it." These commissioners framed a convention 
" between the State of Tennessee and the Confederate States of America," which prac- 
tically placed the military force of the State under the control and direction oi th) 
Confederate States, and turned over to said Confederate States all the public property, 
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and future attempts at revolt would stimulate them to no earnest resist- 
ance to prevent it. 

Grotius, referring to foreign invasion and the liability of an invaded 
city to make compensation, assigns as a reason why " no action [that is, 

uavol stores^ and munitions of war belonging to the State of Tennessee, which had 
been acquired from the United States. 

This convention was submitted to the legislature, in secret session, and was ratified 
in the senate by yeas 14, nays 6, absent or not voting 5; in the house by yeas 43, Dap 
15, absent or not voting 18. On the preceding day the legislature had passed an ordi- 
nance of secession, to be submitted to the people June 8, 1861. The State was covered 
with confederate soldiers, so that freedom of opinion and expression on the side of the 
Union was completely crushed out, as is illustrated by the following article from the 
Louisville Journal of May Viy 1861. 

The Louisville Journal of May 13 said : 

"The spirit of secession appears to have reached its culminating point in Tennessee. 
Certainly the fell spirit has as yet reached no higher point of outrageous tyranny. 
The whole of the late proceeding in Tennessee has b^en as gross an outrage as ever 
was perpetrated by the worst tyrant of all the earth. The whole secession movement, 
on the part of the legislature of that State, has been lawless, violent, and tumultooas. 
The pretense of submitting the ordinance of secession to the vote of the people of the 
State, after placing her military x>ower and resources at the disposal and under the 
command of the Confederate States, without any authority from the people, is as bit- 
ter and insolent a mockery of popular rights as the human mind could invent.'' 

On the 24th of June, Governor Harris issued his proclamation, declaring that the 
vote of the 8th had resulted as follows : 




East Tennessee. .. 
Middle Tennessee. 
West Tennessee .. 
Military camps... 

Total 



14,780 

58, 2a5 

29,127 

2, 741 



104, 913 



A convention was held at Greenville, in East Tennessee, in which thirty-one coan- 
ties were represented. This convention adopted a resolution which declared the re- 
sult of the election as in no sense *' expressive of the will of a msgority of the freemen 
of Tennessee." (Ibid., vol. 1, pp. 481, 482, 483, 484.) 

Texas. — Convention assembled January 28, 1861, and passed ordinance of secession, 
yeas 166, nays 7, Febraary 1, 1861, which was submitted to popular vote snd ratified 
by a considerable majority, in many districts it being safer to vote secession than not 
vote at all, and not to vote at all rather than vote Union. (Ibid., vol. 1, page 348.) 

Virginia. — Legislature met January 7, 1861, on call of Governor Fletcher ; and, op 
the 13th, passed a bill calling a convention, a Union majority being returned. April 
4 the convention decided, by a vote of 89 to 45, not to pass an ordinance of secession. 
Subsequently, April 17, three days after the firing on Fort Sumter, the convention 
passed an ordinance of secession by a vote of 88 to 55, the convention being largely 
influenced by an act of the confederate congress forbidding the importation of slay^ 
from States out of the confederacy, a blow at Virginia's most important and productive 
branch of her industry. (Ibid., vol. 1, pp. 348, 452.) 

The Louisville Journal of June 1 said : 

^' The vote of Virginia last week on the question of secession was a perfect mocker)'. 
The State was full of troops from other States of the confederacy, while all the Vir- 
ginia secessionists, banded in military companies, were scattered in various places to 
overawe the friends of Union or drive them from the polls. The Richmond couvep- 
tiou, in addition to other acts of usurpation, provided that polls should be opened io 
all the military encampments, besides the ordinary voting-places. • • * 

No man voted against secession on Thursday last but at the peril of being lynched oi 
arrested us an incendiary, dangerous to the State." 

IVtst Vinjinia. — The people of West Virginia hostile to the confederacy met at King- 
wood May 4, 1861. A similar meeting was held at Wheeling May 5, and another 3i*v 
13, l-r61 ; ou the 13th, a convention of delegates, representing thirty-five counties of 
West Virginia, and, after calling a provisional convention for June 11, adjourned on 
the 15th. June 20 a unanimous vote in favor of ultiirate separation was cast, the 



ALIEN CLAIMS. 215 

no claim] may be brought against a city for damages by war," that it 
Is " in order to make every man more careful to defend his own.--'^^^ 

Vattel assigns as reasons that the damages would be' so great that 
•' the public finances would soon be exhausted. ♦ ♦ ♦ Besides, these 
indemnifications would be liable to a thousand abuses, and there would 
be no end of the particulars. It' is therefore to be presumed no sucli 
thing was ever intended."^*^ 

There is a maxim, too, the force of which cannot be overlooked : Sahts 
populi stiprema lex. 

It is a principle of law, applicable alike to nations and individuals, 
that there is no wrong without a remedy. A nation has its rights — its 
remedies. 

Citizens have their rights and remedies as well when a right of per- 
son or property is invaded by the nation as by individuals. The Con- 
stitution recognizes all these, leaving details to common or statutory or 
in ternational law. 

The fifth article of amendments to the Constitution provides that — 

Xo person shaU be • "* deprived of life, liberty, or property withont due process 
of law ; nor shall private property be taken for public use without just cum pen sat iou. 
Article V, amendment. 

The phrase " due process of law," in this connection means that — 

The rip^ht of the citizen to his property as well as life or liberty could only be taken 
away upon an open, public, and fair trial before a judicial tribunal accor(liu«; to the 
turms prescribed by the laws of the land.^^ 

If there were no other provision in the Constitution on the subject of 
life or property, the life of a rebel citizen could never be lawfully taken 
by command of the Government, even in battle, and property for army 
supplies, hospitals, and other military purposes, could never be taken for 
the public use against the owner's will, except by the tedious process of 
a judicial proceeding in court, in the exercise of the civil right of emi- 
nent domain. 

In a foreign war the Government, of course, does not or^tj^anize an 
army for the purpose of taking the lives of our citizens, and it niiiy be 
said that the constitutional provision referred to may in such case be 
operative, and is not violated. But in a civil war the very object of 
organizing an army is to take the lives of rebel citizens without any 
" process of law," and the fifth article of amendments has no application 
to such case. 

convention having voted two days previous that the separation of Western from East- 
ern Virginia was one of its paramouut objects. Congress ratified the action taken, 
and January 6, 1862, admitted the State of West Virginia into the Union. (Ibid., vol. 
1, pp. 519, .'y20.) 

The following table exhibits the population of the States declared in insurrection in 
1S60, with the vote cast in each at the presidential election of that year : 

Population. Vote cast. 

Alabama 964,201 'JO, 357 

Arkansas 435, 4r30 54,053 

Florida 140,424 14^347 

Georgia 1,057,286 106,365 

Louisiana 708,002 50,510 

Missisfiippi 791,305 69, OJO 

North Carolina 992,622 96,230 

South Carolina* 703,708 

Tennessee 1,109,801 145,333 

Texas 604,215 62,657 

Virginia 1,596,318 167,123 

^Book 3, ch. XX, sec. 8, p. 290. 

^<» Vattel, ch. XV, p. 403. 

" Paschal, Annotated Constitution, 260, note 257 ; "Whiting's War-Powers, 60. 

■ Electa by legislature. 
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Bat if it be said that on some principle recognized among nations, 
justified by reason and necessity, rebels forfeit all constitutional rights, 
vet some of tlie provisions of the fifth amendment still cannot apply to 
a state of war, because a citizen who is conscripted against his will, 
arrested, and carried into the army, is deprived of his " liberty " with- 
out any " process of law.'' The war-power in such case is operating, 
and the fifth amendment so far yields to it and is not applicable to 
such case.^ 

In what has been said no reference is intended to be made to the 
last clause of the fifth amendment, which requires compensation for 
private property taken for public use. That presents a separate in- 
quiry as to what is a "public use," and whether compensation is to be 
made by force of that clause or on general principles of international 
law. 

Since war could not be carried on if all the provisions of the fifth 
amendment applied in time and on the theater of war, the Constitution, 
in view of the fact that war would or might exist, gives to Congress 
the power—* 

^' to define and panish " offenses asainst the law of nations; " 

'' to declare war, grant letters oi marque and reprisal, and make rules concerning 

captures on land and water ; " 

" to raise and support armies; " 

"to provide for tne common defense and general welfare of the United States" 

and makes other equally emphatic provisions relative to a state o^ 
war.^^ 

The Constitution recognizes, and, for their appropriate usesj adopU 
" the laws of nations," and these include the laivs of war. 

The laws of war^ equally with the amendments to the Constitution, de- 
termine certain rights of person and property. Here, then, in the Con- 
stitution are two systems of law, each having a purpose. By well-known 
legal rules of construction they are to be construed in pari materia ; 
efifect is to be given to each, so that neither shall fail of having an object 
or be defeated in its application to that object exclusively, when neces- 
sary to accomplish it. 

Both systems of law cannot have full or exclusive force, effect, and 
operation at the same time and place or over the same rights of person 
and property.*^** 

The laws of peace, and the amendments to the Constitution for the 
security of life and property, apply in time of peace and in time of war 
where no war or state of war exists.''^ 

But where war is actually flagrant, or a state of war and the exercise 
of military authority exist, the laws of war prevail ; and, so far as clearly 
necessary for all purposes of the war, they are sp far exclusive that no 
antagonistic law or exercise of jurisdiction can be allowed.'* 

It is not to be inferred from this that there is no protection for life or 
property. The laws of peace, the ordinary tribunals, may be allowed, 

^nn ex-parte Milli^an, 4 Wallace, 137, Chief-Justice Chase said : " The ConstitntioD 
itself provides for military government as well as civil government. And we do not 
niulerstand it to be claimed that the civil safeguards of the Constitution have appjj^*' 
tiou in canes within the proper sphere of the foi'mer." P. 137. (See 11 Opinions, iSfl.) 

^' Whiting's War Powers, 27. 

■^ Whitinps War Powers, 51. 

"' Ex-parte Milligan, 4 Wallace, 127. 

This view is taken in Grant vs. U. S., 1 N. & H. Court Claims, 44 ; but that cos« 
cannot be sustained in some other respects. 

■2 In ex parte Millitran, 4 Wallace, 127, the test applied as to whether the laws of ^«r 
were in force quo ad rights of person, was whether the civil courts were open, and it^«s 
held that the court was the judge of this. And see Coke, Com. Lit., lib. 3, ch. 6, wc. 
412; p. [249 6.] 



ALIEN CLAIMS. 217 

even on the theater of war, to be operative, so far as practicable. And 
iu all cases the laws*^^ of nations, including the laws of war, promise pro- 
tection to life and property, as clearly and as sacred as if written in 
plain terms in the Constitution. The luics of war are, therefore, consti- 
tutwnal latcs, as obligatory for their purposes as any other. 

Loyal men residing in loyal States during the rebellion but having 
property, real or personal, in States proclaimed in rebellion, held it not 
as enemies, but nevertheless subject to the laws of war as affecting 
loyal citizens in a theater of war.'* 

From what has been said it will be seen that the laws of war pre- 
vailed — 

1. Generally in the eleven States proclaimed in rebellion, subject to 
some limitations, from the commencement to the close of the state of war. 

2. In large portions of Missouri, Kentucky, Maryland, and West Vir- 
ginia, during a less period, including only the actual state of war. 

3. In the District of Columbia, while under martial law. 

4. In a small portion of Ohio and Indiana, for a few days, during the 
actual existence of the '* Morgan raid." 

5. In a small portion of Pennsylvania, during the actual existence of 
Lee's invasion and the battle of Gettysburgh. 

The citizens of the eleven seceded States, for the period of war and 
by strict law, can only claim those rights of property accorded by the 
law of nations under the principles of the Constitution. 

Elsewhere where actual war existed, and during its legal continuance, 
the rights of person and of property, so far as they were interrupted by 
warlike operations, are, in considering the liability of the Government, 
to be determined by the laws of war. 

The laws of war affecting rights of person and property exist inde- 
pendent of legislative sanction back of the Constitution itself. It does 
not make but recognizes them as existing and known laws. This com- 
mon law of war is liable to change by treaty stipulations, by circum- 
stances, and for all internal purposes Congress may, and during the 
rebellion did, materially change it,"^ and has since wisely ameliorated'^ 

Lawrence's Wbeaton 526, (2 Am. ed.) Lawrence says this is the En^i^lish rule, and 
applies to the seizure of real estate, " so as the courts were shut up, et silent inter leges 
arma." See U. S. vs. Russell, 13 Wallace, 627. As to this see note 113 post. 

Grant vs. U. S., 1 N. & H. Court Claims,41. 

But the mere fact that under the protection of military power civil courts aided the 
administration of justice could not exclude rightful military authority. The civil 
courts were open more or less in the District of Columbia and some of the States during 
a portion of the period of the rebellion. 

Upon the same principle as in the text either branch of Congress has power to 
punish for contempts, and the 5th amendment of the Constitution has no application 
to it. See proceedings in House of Representatives, January, 1875, in relation to Rich- 
ard B. Irwin. 

" There is a summary of those by Francis Lieber, p. 441 et seq., in Scott's Digest of 
Military Laws United States, and in the appendix to report of trial assassination of 
President Lincoln. 

"'* Lawrence's Wheaton, 565-576 ; The Gray Jacket, 5 Wallace, 342-364 ; Whiting's 
War Powers, (43d ed., 1872,^ p. 582; Attorney-General's opinion, November 24, 18to ; 
U Opinions, 405 ; Elliott's claim, September 7, 18t)8 ; 12 Opinions, 488 ; Prize cases, 2 
Black, 674 ; Senator Carpenter, in Cong. Record of March 20, 1874, p. 22. 

^•^ U. S. va. Klein, 13 Wallace, 128. 

70 Act March 12, 1863—12 Stat., 591 ; Mrs. Alexander's Cotton, 2 Wallace, 404 ; act 
Mav 18, 1872—17 Stat., 134 ; act March 3, 1871—16 Stat., 524 ; act May 11, 1872—17 
Stat., 97 ; act March 3, 1873—17 Stat., 577 ; House Mis. Doc. 16— 2d sess. 42 Cong. ; Mis. 
l)oc. 21, Mis. Doc. 213, Mis. Doc. 218, all, 2 sess. 42 Cong. ; Mis. Doc. 12, 3 sess. 42 
Oong. ; Joint Res. No. 50 — 1 sess. 39 Cong., June 18, 1866 ; Joint Res. No. 99 — 1 sess. 
i9 Cong., July 28, 1866 ; a^t July 4, 1864, ch. 240, 1 sess. 38 Cong. U. S. vs. Klein, 13 
VVallace. 128. 
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its rules or made coucessious gratuitously in the interest of justice, 
humanity, or benevolence. 

But the right of military authorities to seize, use, or destroy prop- 
erty by the laws of war, is not abridged merely because Congress has 
provided other modes of seizing and disposing of property. A statute 
which does not by negative words necessarUy abolish a common-law 
rule leaves the latter in force."" 

As during and since the war rights of property were and are aflfected 
by the laws of war and by statutes independent of them, it becomes 
necessary to consider rights of property as aflfected by both classes. 

Questions may arise in several classes of cases relating to compensa- 
tion for property, real or personal, taken, used, destroyed, or damaged on 
land or sea : 

1. By the enemy. 

2. By the Government military forces in battle, or wantonly or uDaa- 
thorized by troops. 

3. By the temporary occupation of, injuries to, and destruction of 
property caused by actual and necessary Government military opera- 
tions in flagrant war. 

4. And as to property useful to the enemy, seized and destroyed, or 
damaged, to prevent it from falling into their hands. 

. Questions arise as to these in wars with foreign nations, in the late 
civil war as to States proclaimed in rebellion, in other States and Terri- 
tories and the District of Columbia, during the period of flagrant war, 
and the succeeding state of war, in behalf of resident and non-resident 
crtizens, aliens, and corporations. 

Upon ordinary claims the Government is not liable for interest unless 
by contract so providing.^^ 

" Mrs. Alexander's Cotton, 2 Wallace, 404, held " cotton in the southern rebel dis- 
tripts was a proper subject of capture by the Government during the rebellion on gen- 
eral principles of law relating to trai*, though private property; and the legislation of 
Congress authorized such captures.'' 

See Planters' Bank vs. Union Bank, 16 WaUace, 496. Sedgwick on Construction of 
Statutes. 

Congress has power to make rules concerning captures on land. But this does not 
exclude the exercise of the military right of capture by the oombion law of war: 
Brown vs. U. S., 8 Cranch, 110, 228, 229. 

^® In an able article in the Boston Law Review, it is said : 

"A few leading principles affecting the responsibility of the United States, which 
have now received the sanction of judicial approval, may be briefly noticed. 

"First, the United States is not liable for interest unless upon special agreement, as 
in the public loans. Such was the uniform rule, from the earliest times, in accordance 
with the advice of the Attorneys-General. The question was fully discussed in Todii 
casCy and the principle sustained by the court. It was held that the right of individ- 
uals to interest is merely conventional in its origin, depending upon law and usage, 
and that neither law nor usage can be found to render government liable. As this 
decis'on has been re-affirmed, and an act of Congress, recently passed, forbids the pay- 
ment of interest on Government claims, the principle is finally settled. It was also 
held, in Keith's case^ that a resolution of Congress, directing the settlement of an ac- 
count *upon principles of equity and justice,' does not imply the payment of interest.'' 
(American Law Review, Boston, July, 1867, vol. l,p. 657 ; Court of^Claims Reports, &c) 

In an argument by John A. Andrew and Albert G. Browne, jr., it is said : 

" Interest has always been paid upon the advances of the States for war purposes. 

" The Revolutionary war. — By the acts of Congress of 5th August, 1790, and May 31, 
1794, providing for the settlement of their advances during the revolutionary wtf, 
interest \ras allowed and paid. 

" The war of 1812-'15. — The whole subject of interest upon advances of States, (in^ 
ing the war of 1812-'15, was discussed in 1824-25, in a message of President Monroe, 
and accompanying papers, upon the case of Virginia. (See Senate Documents, l*^^^ 
Congress, 1st session, 3d volume, document 64.) 

" The act of March 3, 1825, (United States Laws, vol. 4, page 132,) was the result, aod 
settled the principle upon which interest has been allowed for advances in 18r2--'l^' 
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The fourth article. of the treaty of peace of September 3, 1783, be- 
reen the United States and Great Britain (8 Stat., 80) provides that — 

Creditors on either side shall meet with no lawful impediment to the recovery of 
e full value in sterling money of all hona-fide debts heretofore contracted. 

The subject of interest under this article is discussed in a volume en- 
fcled : 

" Secret journals of the acts and proceedings of Congress, from the first meeling 
ereof to the dissolution of the confederation by the adoption of the Constitution of 
o United States. Published under the direction of the President of the United 
ates, conformably to resolution of Congress of March 27, 1818, and April 21, 1820. 
►1. 4. Boston : Printed and published by Thomas B. Wait, 1821." 

In a report to Congress therein found, it is said : 

In short, your secretary does not know of any act of Congress whereby debts due 
)m Americans to Britons were either extinguished, remitted, or confiscated, and 
erefore concludes, that the fourth article of the treaty mast be understood not as 
viving or restoring those debts, but as considering them to be and remain exactly 
id precisely in their pristine and original state, both with respect to extent and 
digatiou. If this conclusion be just, your secretary can perceive no ground for the 
agular reasons and questions that have prevailed respecting the payment of interest 
aimed by British creditors in virtue of express contracts between them and their 
nerican debtors. However harsh and severe the exaction of this interest, consider- 
g the war and its effects, may be and appear, yet the treaty must be taken and ful- 
led with its bitter as well as its sweets ; and although we were not obliged to accept 
ace on those t^ms, yet having so accepted it, we cannot now invalidate those terms 
stipulations, nor with honor or justice refuse to comply with them. Much better 
onld it be for the United States, either severally or jointly, by their bounty to relieve 
ose suffering and deserving individuals on whom the performance of this article may 
ess too hard, than by reasonings and comments which neither posterity or impartial 
ntemporaries can think just, to permit our national reputation for probity, candor, 
id good faith, to bo tarnished. 

Your secretary will conclude what he has to say on the subject of interest ^Vith a few 
ort remarks. 
It appears to him that there are only three cases in which interest can with justice 

id since. Virginia was allowed interest, but not * on any sum on which she has not 
kid interest.' Interest, upon this rule, has been allowed to every State, except Mas- 
chnsetts, which made advances in the war of 1812-'15. 
" See the following cases : 

" Maryland, Umted States Laws, vol. 4, page 161. Delaware, United States Laws, 
d. 4, page 175. New York, United States Laws, vol. 4, page 192. Pennsylvania, 
aited States Laws, vol. 4, page 241. South Carolina, United States Laws, vol. 4, 
ige 499. 

^^ The same principle was applied to the case of the advances of the city of Balti- 
ore. (See act of April 2, 1830.) 

^^Indian and other wars. — See the following cases of the allowance of interest : Ala- 
ma, United States Laws, vol. 9, page 344. Georgia, United States Laws, vol. 9, page 
6. Washington Territory, United States Laws, vol. 17, page 429. New Hampshire, 
aited States Laws, vol. 10, page 1. 

" The Mexican war, — The rule of allowing interest has been applied not onlj"^ to States, 
it to corporations and individuals. See (U. S. Laws, vol. 9, p. 236) third section of 
e act to refand advances, &c., for the Mexican war, as follows : 
" ' That, in refunding moneys under this act, and the resolution which it amends, it 
all be lawful to pay interest at the rate of six per centum per annum on all sums 
vanced by States, corporations, or individuals, in all cases where the State, corpora- 
Mi, or individual paid or lost the interest, or is liable to pay it.' (See H. Rep. No. 
9, 38th Cong., 1st sess.)" 

The interest on the Massachusetts advances was paid by act of July 8, 1870, (16 
at., 197. See Sumner's Sen. Rep. No. 4, Ist sess. 4Ist Cong., April 1, 1869 ; Ela's H. 
)p. No. 76, 2d S088. 41st Cong.) 

Senate Mis. Doc. No. 121, 1st sess. 43d Cong., memorial of P. P. Pitchlynn. 
In Hale's Rep. of November 30, 1873, to the Secretary of State, of claims before the 
nerican British Mixed Commission under Article 12 of the treaty of 8th May, 1871, 
says : *' The commission ordinarily allowed interest at the rate of six per cent, per 
nura from the date of the injury to the anticipated date of the final award." (See 
£. Doc., part 1, 1st sess. 43d Cong. Part 2, Foreign Affairs, p. 21, Hale's Re|)ort. And 
e the British and American arguments as to interest, delivered to the Tribunal of 
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be demanded, aud tbat in the first of the three the courts of jastice arc not an<l onjht 
not to be at liberty to refuse it, viz : 

1. In all cases where interest is fairly and expressly contracted and agreed to Iw 

Arbitration at Geneva, Jane 15, 1872, vol. 3, Geneva Arbitration, being Foreign Rela- 
tions of United States, part 2, 3d seas. 42d Cong., pp. 550-578.) 

The following is from Honse Report No. 391, Forty- third Congress, first session, sub- 
mitted bv Mr. I. C. Parker, from the Committee on Appropriations, (to accompauy bill 
H. R.21H9:) * 

The Committee on Appropriations^ to whom was referred the hill (fl. R. 2189) " to provide for 
the payment of the award made hy the Senate of the United Utatatet in favor of the Ckocr 
taw Nation of Indians, on the 9th day of March, l^r59," respectfully submit the folloKing 
report : 

The object and purpose of this bill is to provide for the satisfaction of an avrard 
made by the Senate of the United States in favor ot the Choctaw Nation of Indians, on 
the 9th day of March, 1859. This award was made iu pursuance of treaty stipulations, 
and was to carry into effect obligations assumed by the United States to the ChoctaTr 
Nation, nnder the treaty with the said nation concluded June 22, 1855. So much of 
the said treaty as relates to the manner in which the indebteclness of the United 
States to the said nation should be ascertained and determined is as follows : 

" Article XI. The Government of the United States not being prepared to assent to 
the claim set up under the treaty of September 27, 1830, and so earnestly contended 
for by the Choctaws as a rule of settlement, but justly appreciating the sacrifices, 
faithful services, and general good conduct of the Choctaw people, and being desirous 
that their rights and claims against the United States shall receive a just, fair, and 
liberal consideration, it is therefore stipulated that the following quqptions be submit- 
ted for adjudication to the Senate of the United States: 

" * First. Whether the Choctaws are entitled to, or shall be allowed, the proceeds of 
the sale of the land ceded by them to the United States by the treaty of September 27, 
1830, deducting therefrom the coats of their survey and sale, and all just and proper 
expenditures and payments under the provisions of said treaty ; and, if so, what price 
per acre shall be allowed to the Choctaws for the lands remaining unsold, iu order that 
a final settlement with them may be promptly effected; or^ 

"* Second. Whether lihe Choctaws shall be allowed a gross sum in further and fall 
satisfaction of all their claims, national and individual, against the United States ; and, 
if so, how much.' " 

^'Article XII. In case the Senate shall award to the Choctaws the net proceeds 
of the lands ceded as aforesaid, the same shall be received by them in full satisfac- 
tion of all their claims against the United States, whether national or individual, 
arising under any former treaty ; and the Choctaws shall thereupon become liable 
and bound to pay all such individual claims as may be adjudged by the proper authori- 
ties of the tribe to be equitable and just; the settlement and payment to be made 
with the advice and under the direction of the United States agent for the tribe; 
and so much of the fund awarded by the Senate to the Choctaws as the proper an- 
thorities thereof shall ascertain and determine to be necessary for the payment of the 
just liabilities of the tribe shall, on their requisition, be paid over to them by the 
United States. But should the Senate allow a ^oss sum in further and full satisfac- 
tion of all their claims, whether national or individual, against the United States, the 
same shall be accepted by the Choctaws, and they shall thereupon become liable for 
and bound to pay all the individual claims as aforesaid ; it being expressly under- 
stood that the adjudication and decision of the Senate shall be final.^ 

(11 Stat, at Large, page 611.) 

In pursuance of this agreement between the two contracting parties, the Senate of 
the United States, acting in the character of arbitrator, or as commissioners uudera 
treaty, proceeded to an s^jndication of the questions submitted to it under the eleventh 
article of said treaty ; and on the 9th day of March, 1859, the matter having been pre- 
viously considered and investigated by the Senate, the following award was made and 
declared in favor of the Choctaw Nation : 

" Whereas the eleventh article of the treaty of June 22, 18.55, with the Choctaw and 
Chickasaw Indians, provides that the following questions be submitted for decision to 
the Senate of the United States : 

" * First. Whether the Choctaws are entitled to or shall be allowed the proceeds of 
the sale of the lands ceded by them to the United States by the treaty of September 
27, 1830, deducting therefrom the costs of their survey and sale, and all just and proper 
expenditures and payments nnder the provisions of said treaty ; and, if so, what pric® 
per acre shall be allowed to the Choctaws for the lands remaining unsold, in order that 
a final settlement with them may be promptly effected; or, 

"* Secondly. Whether the Choctaws shall be allowed a gross sum in further and fo'l 
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d. In sach cases the debtor is unquestionably bound to pay it, and ouj^ht not to 
absolved or excused from it by any act of legislature. In the opinion of your sec- 
%Ty every legislature deviates from the reason and limits of their institution, when 

isfaction of all their claims, national and individual, against the United States ; 
I, if so, how much f ' 

Kesolvedj That the Choctaws be allowed the proceeds of the sale of such lands as 
"6 been sold by the United States on the Ist day of January last, deducting there- 
in the costs of their survey and sale, and all proper expenditures and payments un- 
' said treaty, excluding the reservations allowed and secured, and estimating the 
ip issued in lien of reservations at the rate of $1.25 per acre ; and, further, that they 
also allowed twelve and a half cents per acre for the residue of said lands. 

Resolved^ That tlie Secretary of the Interior cause an account to be stated with the 
3ctaws, showing what amount is due them according to the above-prescribed prin- 
les of settlement, and report the same to Congress.'' 
Senate Journal, 2d session 35th Congress, page 493.) 

ii pursuance of this award, the Secretary of the Interior, as directed bv the second 
the above resolutions, proceeded to state an account between the United States and 
I Choctaw Nation, upon the principles decided by the Senate as the basis of such 
ount, as declared in the first resolution ; and the result of such accounting, as shown 
the report of the Secretary of the Interior, was an indebtedness on the part of the 
ited States to the Choctaw Nation amounting to two million nine hundred and eighty- 
thousand two hundred and forty-seven dollars and thirty cents. 

]*be Committee on Indian Affairs of the House of Bepresentatives, in its report made 
the last session of Congress, speaking of this award, used the followiug language : 
'By every principle of law, equity, and business transaction, the United States is 
ind by the accounting of the Secretary of the Interior, showing $2,981,247.30 due to 
I Choctaws at the date of the Secretary's report. 

First. The Senate was the umpire, and, in the language of the treaty of 1855, which 
de it such, its decision was to be final. 

Secondly. The Senate, in the exercise of its power under the treaty of 1855, chose 
:illow the net proceeds of the land as the better of the two modes of settlement pro- 
«d by that treaty, and not to allow a sum in gross. 

Thirdly. The Senate directed the Secretary of the Interior to make the accounting, 
ich he did, May 28, 1860, as shown above. 

Fourthly. The Senate did not, as umpire, or otherwise, reject this accounting ; but, 
March 2, 1861, Congress made an appropriation of $500,000 on it, and the Senate has 
:, since the Secretary's report, rejected any part of it, though near fourteen years 
re elapsed." 

House Report No. 80, Forty-second Congress, third session.) 

The Senate Committee on Indian Affairs having had this subject under consideration, 
:he last session of Congress, speaking of this award and of the obligation of the United 
ktes to pay it, said : 

' If the case were re-opened and adjudicated as an original Question by an impartial 
pi re, a much larger sum would be found due to the said Indians, which they would 
ioubtedly recover were thej' in a condition to compel justice." 
four committee, from a most careful examination of the whole subject, concur in 
ise conclusions, and refer to them only for the purpose of showing that the honesty, 
! fairness, or the integrity of the award thus made in favor of the Choctaw Nation can- 
; successfully be called in question or denied. It was a final settlement and award, 
iclusivo alike upon the Choctaw Nation and the United States. Neither party to the 
atv could rightfullv disavow it or refuse to be bound by it. 

.^he United States has recognized the conclusiveness of this award by legislative 
ictment; for in the Indian appropriation bill, approved March 2, 1861, it was pro- 
ed that the sum of $500,000 should be paid to the said nation on account of this 
trd. (12 Stat, at Large, p. 21^e.) 

u pursuance of this act the sum of $2r)0,000 in money was paid to the said nation ; 
. the bonds for a like amount, which the Secretary of the Treasury was directed to 
le, were not delivered on account of the interruption of intercourse with the said 
ion caused by the war of the rebellion. These bonds have never been issued or 
ivered to the said nation, and all that has ever been paid to the said nation on 
ount of the said award, therefore, is the sum of $250,000, paid (under the said act 
March 2, 1861,) on the 12th day of April, 1861. The balance remaining unpaid on 
I said award since the I'^th day of April, 1861, therefore, is $2,731,247.30. 

E OBLIGATION TO PAY INTEREST ON THE AMOUNT AWARDED THE CHOCTAW NATION. 

four committee have given this question a most careful examination, and are obliged 
admit and declare that the United States cannot, in equity and justice, nor without 
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they assume and exercise the power of annalling or altering hona-fide contracts between 
individuals. 

2. Interest may be claimed in certain cases by custom, viz, in cases where it has long 
been usual for merchants to expect and to allow interest on debts, after the stipalatetl 

national dishonor, refuse to pay interest upon the money so long withheld from tbe 
Choctaw Nation. Some of the reasons which force us to this conclusion areasfoUoirs: 

1. The United States acquired the lauds of the Choctaw Nation, on account of which 
the said award was made, on the 27th day of September, 1830, and it has held them 
for the benefit of its citizens ever since. 

2. The United States had in its Treasury, many years prior to the 1st day of Jaunan*, 
1859, the proceeds resulting from the sale of the said lands, and have enjoyed the use 
of such moneys from that time until now. 

3. The award in favor of the Choctaw Nation was an award under a treaty, and made 
by a tribunal whose adjudication was final and conclusive. (Comegys vs. Vasse, I 
Peters, 193.) 

4. The obligations of the United States, under its treaties with Indian nations, have 
been declareu to be equally sacred with those made by treaties with foreign nations. 
(Worcester r*. The State of Georgia, 6 Peters, 582.) And such treaties, Sir. Justice 
Miller declares, are to be construed liberally. (The Kansas Indians, 5 Wall., 737-TGO.) 

5. The engagements and obligations of a treaty are to be interpreted in accordance 
with the principles of the public law, and not in accordance with any municipal code or 
executive regulation. No statement of this proposition can equal the clearness or 
force with which Mr. Webster declares it in his opinion on the Florida claims, attached 
to the report in the case of Letitia Humphreys. (Senate report No. 93, 1st session Thir- 
ty-sixth Congress, page 16.) Speaking of the obligation of a treaty, he said: 

"A treaty is the supreme law of the land. It can neither be limited, nor restrained, 
nor modified, nor altered. It stands on the ground of national contract, and is declared by 
the Constitution to he the supreme law of the land, and this gives it a character higher than 
any act of ordinary legislation. It enjoys an immunity from the operation and effect 
of all such legislation. 

**A second general proposition, equally certain and well established, is that the terms 
and the language used ih a treaty are always to be interpreted according to the law of 
nations, and not according to any municipal code. This rule is of universal implica- 
tion. When two nations speak to each other, they use .the language of nations. Their 
intercourse is regulated, and their mutttal agreements and obligations are to be interpreted, 
by that code only which we usually denominate the public law of the world. This 

})ublic law is not one thing at Rome, another at London, and a third at Washington, 
t is the same in all civilized states, everywhere speaking with the same voice and 
the same authority .'' 

Again, in the same opinion, Mr. Webster used the following language : 

" We are construing a treaty, a solemn compact between nations. This compact be- 
tween nations, this treaty, is to be construed and interpreted throughout its whole 
length and breadth, in its general provisions, and in all its details, in every phrase, 
sentence, word, and syllable in it, by the settled rules of the law of nations. No muni- 
cipal code can touch it, no local municipal law affect it, no practice of an administrative 
department come near it. Over all its terms, over all its doubts, over all its ambigui- 
ties, if it have any, the law of nations * sits arbitress.'" 

C. By the principles of the public law, interest is always allowed as indemnity for 
the delay of payment of an ascertained and fixed demand. There is no conflict of 
authority upon this question among the writers on public law. 

This rule is laid down by Rutherford in these terms : 

'' In estimating the damages which any one has sustained, when such things as be has 
a perfect right to are unjustly taken from him, or withholden, or intercepted, we are 
to consider not only the value of the thing itself, but the value likewise of the fruits 
or i)rotit8 that might have arisen from it. Ho who is the owner of the thing is like- 
wise the owner of the fruits or profits. So that it is as properly a damage to be de- 
S rived of them, as it- is to be deprived of the thing itself." (Rutherford^s Institutes, 
look I, chap. 17, sec. 5.) 

In laying down the rule for the satisfaction of injuries in the case of reprisals, i° 
making whicii the strictest caution is emoined not to transcend the clearest rules of 
justice, Mr. Wheaton, in his work on the law of nations, says : 

" If a nation has taken possession of that which belongs to another, if it refuses to 
PAY A DEUT, to repair an injury, or to give adequate satisfaction for it, the latter may 
seize something of the former and apply it to [his] its advantage, till it obtains p»y* 
ment of what is due, together with interest and damages." (Wheaton on Intemational 
Law, p. 341.) 

A great writer, Domat, thus states the law of reason and justice on this point: 

" It is a natural consequence of the general engagement to do wrong to no one, th** 
they who cauire any damages, by failing in the performance of that engagement, «f* 
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nn and time of nredit and payment has expired. This custom, in the ordinary course 

things, is reasonable ; for equity demands that he who does not pay at the appointed 

ij should thereafter pay interest to his creditor, as well by way of compensation for 

le disappointment as for the use of the money. Whether the reason or this custom 

diged to repair the damage which they have done. Of what nature soever the dam- 
;e may be, and from what cause soever it may proceed, he who is answerable for it 
i^ht to repair it by an amende proportionable either to his fault or to his offense, or 
her cause on his part, and to the loss which has happened thereby." (Domat, Part I, 
K»k III, Tit. V, 1900, 1903.) 

** Interest " is in reality, in justice, in reason, and in law, too, a part of the debt due. 
includes, in Pothier's words, the loss which one has suffered, and the gain which he 
18 failed to make. The Roman law defines it as ^'quantum mea interfruit; id est, 
lantum mihi abest, quantumque lucraci potui." The two elements of it were termed 
lucrum cessans et damnum emergens.*' The payment of both is necessary to a com- 
ete indemnity. 

Interest. Domat says, is the reparation or satisfaction which he who owes a sum of 
oney is bound to make to his creditor for the damage which he does him by not pay- 

fhim the money he owes him. 
t is because of the universal recognition of the justice of paying, for the retention 
■ moneys indisputably due and payable immediately, a rate of interest considered to 
3 a fair equivalent for the loss of its use, that judgments for money everywhere bear 
iterest. The creditor is deprived of this profit, and the debtor has it. What greater 
rong could the law permit than that the debtor should be at liberty indefinitely to 
;lay payment, and, during the delay, have the use of the creditor's nioueys for noth- 
ig ? They are none the less the creditor's moneys because the debtor wrongfully 
ith holds them. He holds them, in reality and essentially ^ in trnst; and a trustee is always 
mnd to pay interest upon nwneys so held. 

In closing these citations from the public law, the language of Chancellor Kent 
terns eminently appropriate. He says: "In cases where the principal jurists agree, 
le presumption will be very great in favor of the solidity of their maxims, and no civ- 
tzed nation that does not arrogantly set all ordinary law and justice at defiance will venture 

disregard the uniform sense of established writers on international law" 

7th. The practice of the United States in discharging obligations resulting from 
"eaty-stipulations has always been in accord with these well* established principles. 
; has exacted the payment of interest from other nations in all cases where the obliga- 
on to make payment resulted from treaty-stipulations, and it has acknowledged that 
^ligation in all cases where a like liability was imposed upon it. 

The most important and leading cases which have occurred are those which arose 
etwoen this country and Great Britain: the first under the treaty of 1794, and the 
bher under the first article of the treaty of Ghent. In the latter case the United 
tates, under the first article of the treaty, claimed compensation for slaves and other 
roperty taken away from the country by-the British forces at the close of the war in 
§15. A difference arose between the two governments, which was submitted to the 
rbitrament of the Emperor of Russia, who decided that " the United States of Amer- 
;a are entitled to a just indemnification from Great Britain for all private property 
lined away by the British forces." A joint commission was appointed for the purpose 
r hearing the claims of individuals under this decision. At an early stage of the pro- 
3edings the question arose as to whether interest was a part of that '^iust indeinnijica' 
on " which the decision of the Emperor of Russia contemplatej||. The British com- 
lissioner denied the obligation to pay interest. The American commissioner, Langdon 
heves, insisted upon its allowance, and, in the course of his argument upon this ques- 
on, said : 

"Indemnification means a re-imbursement of a loss sustained. If the property 
iken away on the 17th of February, 1815, were returned now uninjured it would not 
2-imbnrse the loss sustained by the taking away and conse(][uont detention; it would 
ot be an indemnification. The claimant would still be unmdemnified for the loss or 
le nse of his property for ten years, which, considered as money, is nearly equivalent 
f the original value of the principal thing." 

Again he says : 

*' If interest be an incident usually attendant on the delay of payment of debts, 
amages are equally an incident attendant on the withholding an article of property." 

lu consequence of this disagreement, the commission was broken up, but the claims 

ere subsequently compromised by the payment of $1,204,960, iusteiiu of $1,250,000, as 
laimed by Mr. Cheves; and of the sum paid by Great Britain, $418,000 was expressly 
)r interest. 

An earlier case, in which this principle of interest was involved, arose under the 
reaty of 1794 between the United States and Great Britain, in which there was a stip- 
ilation on the part of the British government in relation to certain losses and damages 
ustained by American merchants and other citizens, by reason of the illegal or irregu- 
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can apply in time of war, or whether the equity of the demand of interest in virtue of 
the castom is, or is not, overhalanced hy the equity of refusing it by reason of the 
effects of the war, are questions proper for the consideration of the jury ; and your sec- 
retary sees nothing in the treaty to prevent their deciding as to them shall appear jast 
and right. 

lar capture of their vessels, or other property, hy British cruisers ; and the fteventh 
article provided in substance that '' full and complete compensation for the same will 
be made by the British government to the said claimants/' 

A joint commission was instituted under this treaty, which sat in Loudon, and by 
which these claims were adjudicated. Mr. Piuckney and Mr. Qore were commisidoDen 
on the part of the United States, and Dr. Nicholl and Dr. Swabey on the part of Great 
Britain ; and it is believed that in all instances this commission allowed interest as a 
part of the damage. In the case of The Betsey, one of the cases which came before 
the board. Dr. Nicholl stated the rule of compensation as follows: 

'' To re-imburse the claimants the original cost of their property, and all the expenses 
they have actually incurred, together with interest on the whole amount, would, I think, 
be a just and adequate compensation. This, I believe, is the measure of compensation 
usually made by all belligerent nations, and accepted by all neutral nations, for losses, 
costs, and damages occasioned by illegal captures." ( Ficie Wheaton's Life of Pinckaey, 
p. 198 ; also p. 265, note ; and p. 371.) 

By a reference to the American State Papers, Foreign Relations, vol. 2, pages 119, 120. 
it will be seen by a report of the Secretary of State of the 16th February, 1796, laid 
before the House of Representatives, that interest was awarded and paid on such of 
these claims as. had been submitted to the award of Sir William Scott and Sir John 
Nicholl, as it was in all cases by the board of commissioners. In consequence of some 
difference of opinion between the members of this commission, their proceedings were 
suspended until lti02, when a convention was concluded between the two govemmentis 
and the commission re-assembled, and then a question arose as to the allowance of 
interest on the claims during the suspension. This the American commissioner claimed, 
and though it was at first resisted by the British commissioners, yet it was finally 
yielded, and interest was allowed and paid. (See Mr. King's three letters to the Sec- 
retary of State, of 25th March, 1H03, 23d April, 1803, and 30th April, 1^503, American 
State Papers, Foreign Relations, vol. 2, pp. .387, 3i88.) 

Another case in which this principle was involved arose under the treaty of the 27th 
October, 1795, with Spain; by the twenty-first article of which, "in order to tenni- 
uate all differences on account of the losses sustained by citizens of the United States 
in consequence of their vessels and cargoes having been taken by the subjecto of His 
Catholic Majesty during the late war between Spain and France, it is agreed that all 
such cases shall be referred to the final decision of commissioners, to be appointed in 
the following manner," t&c; the commissioners were to be chosen, one by the United 
States, one by Spain, and the two were to choose a third, and the award of the com- 
missionei-s, or any two of them, was to be final, and the Spanish government to pay 
the amount in specie. This commission awarded interest as part of the damages. 
(See American State Papers, vol. 2, Foreign Relations, p. 283.) So in the case of claims 
of American citizens against Brazil, settled by Mr. Tudor, United States minister, in- 
terest was claimed and allowed. (See Ex. Doc. No. 32, first session Twenty-fiith Con- 
gress, House of Representatives, p. 249.) 

Again, in the convention with Mexico of the 11th of April, 1839, by which provision 
was made by Mexico for the payment of claims of American citizeifs for irgnries to per- 
sons and propeity by the Mexican authorities, a mixed commission was provided for, 
and this commission allowed interest in all cases. (House Ex. Doc. No. 291, Twenty- 
seventh Congress, second session.) 

So also under the treaty with Mexico of February 2, 1848, the board of commission- 
ers for the adjustment of claims under that treaty allowed interest in all cases from the 
origin of the claim until the day when the commission expired. 

So, also, under the convention with Colomhia, concluded February 10, 1864, the com- 
mission for the adjudication of claims under that treaty allowed interest in all cases 
as a part of the indemnity. 

So under the recent convention with Venezuela, the United States exacted interest 
upon the awards of the commission, from the date of the adjournment of the commit* 
sion until the payment of the awards. 

The Mixed American and Mexican Commission, now in session here, allows interest 
in all cases from the origin of the claim, and the awards are payable with interest 

Other cases might be shown, in which the United States, or their authorized diplo- 
matic agents, have claimed interest in such cases, or where it has been paid in whole 
or in part. (See Mr. Russell's letters to the Count de Engstein, of October 5, 1818, Amer- 
ican State Papers, vol. 4, p. 639, and Proceedings under the Convention with the Two 
Sicilies of October, 1832, Elliot's Diplomatic Code, p. 625.^ 

It can hardly he necessary to pursue these precedents further. They sufficiently and 
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n. Interest may be demanded, and is often j?iven, under the idea of damages for 
rron^jfiil and vexatious delays of payment. Every case of this kind must stand on its 
wn merits; and the treaty leaves the jury at liberty to give such a verdict as their 
)>iiiioQ of those merits may dictate. 

Your secretary will not proceed to examine the acts complained of as infractions of 

learly show the practice of this Government with foreign nations, or with claimants 
ijtler treaties. 

8th. The practice of the United States in its dealings with the various Indian tribes or 
atioDs has been in harmony with these principles. 

In all cases where money belonging to Indian nations has been retained by the 
In i ted States, it has been so invested as to produce ini^rstj for the benefit of the 
atioii to which it belongs ; and such interest is annually paid to the nation who may 
e entitled to receive it. 

9th. The United States, in adjusting the claim of the Cherokee Nation for a balance due 
8 purchase-money upon, lands ceded by that nation to the United States, in* 183o, 
llowed interest upon the balance due them, being $189,422.76, until the same was paid. 

The question was submitted to the Senate of the United States as to whether inter- 
st should be allowed them. The Senate Committee on Indian Aflairs, in their report 
l>on this subject, used the following language : 

** By the treaty of August, 1846, it was referred to the Senate to decide, and that de- 
ision to be final, whether the Cherokees sball receive interest on the sums found due 
hem from a misapplication of their funds to purposes with which they were not 
bargeable, and on account of which improper charges the money has been withheld 
rom them. It has been the uniform practice of this Government to pay and demand 
nt^rest in all transactions with foreign governments, which the Indian tribes have 
I ways been said to be both by the Supreme Court and all other branches of our Gov- 
rament, in all matters of treaty or contract. The Indians, relying upon the prompt 
layment of their dues, have, in many cases, contracted debt^ upon the faith of it, 
ipou which they have paid, or are liable to pay, interest. If, therefore, they do not 
low receive interest on their money so long withheld from them, they will, in effect, 
lave received nothing." (Senate Report No. 176, first session Thirty-first Congress, 
K 78.) 

10th. That upon an examination of the precedents where Congress has passed acts 
or the relief of private citizens, it will be found that, in almost every case. Congress 
las directed the payment of interest, where the United States had withheld a sum of 
noney which had been decided by competent authority to be due, or where the amount 
lue was ascertained, fixed, and certain. 

The following precedents illustrate and enforce the correctness of this assertion, and 
astain this proposition : 

1. An act approved January 14, 1793, provided that lawful interest from the 16th of 
Hay, 1776, shall be allowed on the sum of $200 ordered to be paid to Return J. Meigs, and 
he legal representatives of Christopher Greene, deceased, by a resolve of the United 
kat«s, in Congress assembled, on the 28th of September, 1785. (6 Stat, at L., p. 11.) 

2. An act approved May 31, 1794, provided for a settlement with Arthur St. Clair, 
■or expenses while going from New York to Fort Pitt and till his return, and for ser- 
vices in the business of Indian treaties, and ^* allowed interest on the balance found to 
i>e due him." (6 Stat, at L., p. 16.) 

3. An act approved February 27, 1795, authorized the officers of the Treasury to issue 
and deliver to Angus McLean, or his duly-authorized attorney, certificates for the 
amount of $254.43, bearing interest at six per cent, from the 1st of July, 178^3, being 
for his services in the Corps of Sappers and Miners during the late war. (6 Stat, at L., 
p. 20.) 

4. An act approved January 23, 1798, directed the Secretary of the Treasury to pay 
to General Kosciusko an interest at the rate of six pier cent, per annum on the sum of 
$11,289.54, the amount of a certificate due to him from the United States, from the 1st. 
of January, 1793, to the 3l8t of December, 1797. (6 Stat, at L., p. 32.) 

5. An act approved May 3, 1802, provided that there be paid Fulwar Skipwith the 
snm of $4,550, advanced by him for the use of the United States, with interest at the 
rate of six per cent, per annum from the Ist of November, 1795, at which time the ad- 
vance was made. (6 Stat, at L., p. 48.) 

6. An act for the relief of John Coles, approved January 14, 1804, authorized the 
Proper accounting officers of the Treasury to liquidate the claim of John Coles, owner 
^f the ship Grand Turk, heretofore employed in the service of the United States, for 
'be detention of said ship at Gibraltar from the 10th of May to the 4th of July, 1^01, 
^closive, and that he be allowed demurrage at the rate stipulated in the charter- 
>arty, together with the interest thereon. (6 Stat, at L., p. 50.) 

^ 7. An act approved March 3, 1807, provided for a settlement of the accounts of Oliver 
pllock, formerly commercial agent for the United States at New Orleans, allowing 
^^m certain sums and commissions, with interest until paid. (6 Stat, at L., p. 65.) 
B. An act for the relief of Stephen Sayre, approved March 3, 1807, provided tVi»X ^\i^ 

H. Eep. 134 15 
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tbis article. The first ou the list is called an act of Massacbnsetts, passed the 9th No- 
vember, 1784 ; but it was a resolution of the legislature rather than a formal act. As 
the abridgment of it in the list of grievances may not be so satisfactory to Cou^restiafi 
a recital of it at large, your secretary thinks it be&t to report it. 

** Commonwealth of Massachusetts, 

" In Senate, Xovemher 9, 1784. 

" Whereas the payment of interest which might have accrued during the late war uixm 
debts due from the citizens of this or any of the United States prior to the commeDce- 

accounting officers of the Treasury be authorized to settle the account of Stephen 
Sayre, as secretary of legation at the court of Berlin, in the year 1777, with interekoQ 
the whole sum until paid. (6 Stat, at L., p. 65.) 

y. An act approved April 25, IHIO, directed the accounting officers of the Treasury 
to settle the account of Moses Young, as secretary of legation to Holland in 17K), and 
providing that after the deduction of certain moneys paid tg him, the balance, with 
interest thereon, should be paid. (6 Stat, at L., p. 89.) 

10. An act approved May 1, 1810, for the relief of P. C. L'Enfant, directed the Secre- 
tary of the Treasury to pay to him the sum of $666, with legal interest thereon from 
March 1, 1792, as a compensation for his serN'ices in laying out the plan of the city of 
Washington. (6 Stat, at L., p. 92.) 

11. An act approved January 10, 1812, provided that there be paid to John Bumham 
the sum of $126.72, and the interest on the same since the 30th of May, 1796, which, in 
addition to the sum allowed him by the act of that date, is to be considered a re-im- 
bursement of the money advanced by him for his ransom from captivity in Algiers. 
(6 Stat, at L., p. 101.) 

12. An act approved July 1, 1812, for the relief of Anna Young, required the War 
Department to settle the account of Col. John Durkec, deceased, and to allow saiii 
Anna Young, his sole heiress and representative, said seven years' hal^ay, and interest 
thereon. (6 Stat, at L., p. 110.) 

13. An act approved February 25, 1813, provided that there be paid to John Dixou the 
sum of J?329.84, with six per cent, per annum interest thereon from the 1st of January. 
1785, " being the amount of a final-settlement certificate. No. 596, issued by Andre^v 
Dunscomb, Tate commissioner of account* for the State of Virginia, on the 23d of De- 
cember, 1786, to Lucy Dixon, who transferred the same to John Dixon." (6 Stat, at 
L.,p. 117.) 

14. An act approved February 25, 1813, required the accounting-officers of the Treas- 
ury to settle the account of John Murray, representative of Dr. Henry Murray, and 
that he be allowed the amouut of three loan-cei*tificates for -^1,000, with interest from 
the 29th of March, 1782, issued in the name of said Murray, signed Francis Hopkin- 
son, treasurer of loans. (6 Stat, at L., p. 117.) 

15. An act approved March 3, 1813, directed the accounting-officers of the Treasnrr 
to settle the accounts of Samuel Lapslcy, deceased, and that they be allowed the 
amount of two final-settlement certificates, No. 78,446, for ^1,000, and No. 78,447, for 
^1,300, and interest from the 23d day of March, 1783, i.ssued in the name of Samuel 
Lapslev, by the commissioner of Army accounts for the United States ou the 1st day of 
July, 1784. (6 Stat, at L., p. 119.) 

16. An act approved Ai)ril 13, 1814, directed the officers of the Treasury to settle 
the account of Joseph Brevard, and that he be allowed the amount of a linal-settle- 
ment certificate for §183.23, dated February 1, 1785, and bearing interest from the 1st 
of January, 1783, issued to said Brevard by John Pierce, commissioner for settling 
Army accounts. (6 Stat, at L., p. 134.) 

17. An act approved Aj'ril 18, 1814, directed the receiver of public moneys at Cin* 
cinnati to pay the full amount of moneys, with interest, paid by Dennis Clark, in dijj 
charge of the purchase-money for a certain fractional section of land purchased hy 
said Clark. (6 Stat, at L., p. 141.) 

18. An act for the relief of William Arnold, approved February 2, 1815, allowed in- 
terest on the sum of S600 due him from January 1, 1873. (6 Stat, at L., p. 146.) 

19. An act approved April 26, 1816, directed the accounting-officers of the Treasarv 
to pay to Joseph Wheatou the sum of $836.42, on account of interest due him from tbe 
United States upon $1,600.84, from April 1, 1807, to December 21, 1815, pursuant to tbe 
award of George Youngs and Elias B. Caldwell, in a controversy between the Unit^i 
States and the said Joseph Wheatou. (6 Stat, at L., p. 166.) 

20. An act approved April 26, 1816, authorized the liquidation and settlement of the 
claim of the heirs of Alexander Roxburgh, arising on a final-settlement certificate 
issued on the 18th of August, 1784, for $480.87, by John Pierc^ commissioner for set- 
tling Army accounts, bearing interest from the first of January, 1782. (6 Stat, at L., 
p. 167.) 

21. An act approved April 14, 1818, authorized the accounting-officers of the Treasury 
Department *' to review the settlement of the account of John Thompson," made 
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ment of the same, tlio real British suhjects and others commonly called absentees, 
wonid be not only inequitable and unjust, but the legislature of this Commonwealth 
conceive repugnant to the spirit and intendment of the fourth article in the treaty of 

Eeace, which provides only for the payment of bona-fide debts ; and as the legislature 
ave taken measures to obtain the sense of Congress upon the said article, so far as 
the same respects the payment of interest which might have accrued as aforesaid, 
and in the mean time judgment may be obtained in some of the courts of law within 
this Commonwealth for interest accruing as aforesaid, contrary to the true design of 
the said treaty: Therefore, 

under the authority of an act approved the Ilth of May, 1812, and *' to allow the said 
John Thompson interest at six per cent, per annum from the 4th of March, 1787, to the 
20th of May, 1812, on the sum which was found due to him, and paid under the act afore- 
said." (H Stat, at L., p. 208.) 

"22. An act approved May 11, 1820, directed the proper officers of the Treasury to pay 
to .Samuel B. Beall the amount of two fiiial-settloment ccrtidcates issued to him on the 
1st of February, 1785, for his services as a lieutenant in the Army of the United States 
dnriiig the revolutionary war, together with interest on the said certiftcates, at the rate 
of six per cent, per annum from the time they bore interest, respectively, which said 
certificates were lost by the said Beall, and remain yet outstanding and unpaid. (6 
Laws of U. S., 510; 6 Stat, at L.. p. 249.) 

^{. An act approved May 15, 1820, required that there be paid to Thomas Leiper the 
specie value of four loan-office certiticates, issued to him by the commissioner of loans 
for the State of Pennsylvania, on the 27th of February, 1779, tor ^1,000 each ; and also 
the specie value of two loan-certiticates, issued to him by the said commissioner on the 
2d day of March, 1779, for ^1,000 each, w^ith interest at six percent, annually. (6 Stat. 
at L.,*p. 252.) 

24. An act approved May 7, 1822, provided that there be paid to the legal repre- 
sent.'itives of John Guthry, deceased, the sum of ^123.30, being the amount of a final- 
settlement certiticate, with interest at the rate of six per cent, per annum, from the 
tirst day of January, 1788. (6 Stat, at L., p. 2o9.) 

25. An act for the relief of the legal representatives of James McClung, approved 
March 3, 1823, allowed interest on the amount due at the rate of six per cent, per 
annum, from January 1, 1788. (6 Stat, at L., 284.) 

26. An act approved March 3, 1823, for the relief of Daniel Seward, allowed interest 
to him for money paid to the United States for land to which the title failed, at the 
rate of six per cent, per annum from January 29, 1814. (6 Stat, at L., p. 286.) 

27. An act approved May 5, 1824, directed the Secretary of the Treasury to pay to 
Amasa Stetson the sum of §6,215, "being for interest on moneys advanced by him for 
the use of the United States, and on warrants issued in his favor, in the years 1814 and 
1815, for his services in the Ordnance and Quartermaster's Department, for superintend- 
ing the making of Armv clothing and for issuing the public supplies." (6 Stat, at L., 
p. 298.) 

28. An act approved March 3, 1824, directed the proper accounting-officers of the 
Treasury to settle and adjust the claim of Stephen Arnold, David and George Jenks, 
for the manufacttire of three thousand nine hundred and twenty-five muskets, with 
interest thereon from the 2(ith day of October, 1813. (6 Stat, at L., p. 331.) 

29. An act approved May 20, 1826, directed the proper accounting-officers of the 
Treasury to settle and adjust the claim of John Stemman and others for the manu- 
facture of four thousand one hundred stand of arms, and to allow interest on the 
amount due from October 26, 1813. (6 Stat, at L., p. 345.) 

30. An act approved May 20, 1826, for the relief of Ann D. Taylor, directed the pay- 
ment to her of the sum of $354.15, with interest thereon at the rate of six per cent, 
per annum from December 30, 1786, until paid. (6 Stat, at L., p. 351.) 

31. An act approved March 3, 1827, provided that the proper accounting-officers of 
the Treasury were authorized to pay to B. J. V. Valkenburg the sum of 8j9r.24, " be- 
ing the amount of fourteen indents of interest, with interest thereon from the Ist of 
January, 1791, to the 31st of December, 1826." (6 Stat, at L., p. 365.) 

In this case the United States paid interest on interest. 

32. An act approved May 19, 1828, provided that there be paid to the legal represent- 
atives of Patience Gordon the specie value of a certificate issued in the name of Pa- 
tience Gordon by the commissioner of loans for the State of Pennsylvania, on the 7tli 
of April, 1778, with interest at the rate of 6 per cent, per annum from the Ist day of 
Jannary, 1788. (7 Stat, at L., p. 378.) 

33. An act approved May 29, 1830, required the Treasury Department " to settle the 
accounts of Benjamin Wells, as deputy commissary of issues at the magazine at Mon- 
st-er Mills, in Pennsylvania, under John Irvin, deputy commissary -general of the Army 
of the United States, in said State, in the revolutionary war;" and that " they credit 
him with the sum of $.574.04, as payable February 9, 1779, and $326.67, payable July 
20, 1780, in the same manner, and with such interest, as if these sums, with their inter- 
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" Resohedj That in all actions or suits which are or may be instituted or brought to 
any oi the judicial courts within this Cora nion wealth, wherein any real British subject 
or abseDtee is plaintiff or defendant, and which actions or suits by the laws th»Tw)f 
are sustainable therein, the justices of the same courts are hereby severally directed to 

est from the times respectively as aforesaid, had been subscribed to the loan of the 
United States." (6 Stat, at L., p. 447.) 

34. An act approved May 19, 1832, for the relief of Richard G. Morris, provided for 
the payment to him of two certificates issued to him by Timothj^ Pickerinjj, Quarter- 
master-General, with interest thereon from the 1st of September, 1781. (6 Stat, at L, 
p. 486.) 

35. An act approved July 4, 18.32, for the relief of Aaron Snow, a revolutionary sol- 
dier, provided for the payment to him of two certificates issued by John Pierc^ late 
commissiouer of Army accounts, and dated in 1784, with interest thereon. (6 Stat, at 
L., p. 503.) 

36. An act approved July 4, 1832, provided for the payment toW. P. Gibbs of a final- 
settlement certificate dated January 30, 1784, with interest at 6 per cent, from the 1st 
of January, 1783, up to the passa^^e of the act. This act went behind the final certiti- 
cate and provided for the payment of interest anterior to its date. (6 Stat, at L., 
p. 504.) 

37. An act approved July 14, 1832, directed the payment to the heirs of Ebenezer L 
Warren of certain sums of money illegally demauded and received by the United 
States from the said Warren as one of the sureties of Daniel Evaus, formerly collector 
of direct taxes, with interest thereon at the rate of 6 per cent, per annum from Sei»- 
tember 9, 1820. (6 Stat, at L., p. 373.) 

38. An act for the relief of Hartwell Vick, approved July 14, 1832, directed the ac- 
counting-ofticers of the Treasury to refund to the said Vick the money paid by him to 
the United States for a certain tract of land which was found not to be the property of 
the United States, with interest thereon at the rate of 6 per centum per annum, from 
the 23d day of May, 1818. (6 Stat, at L., p. 523.) 

39. An act approved June 18, 1H34, for the relief of Martha Bailey and others, di- 
rected the Secretary of the Treasury to pay to the parties therein named the sum o{ 
$4,837.61, being the amount of interest upon the sum of $200,000, part of a bahince due 
from the United States to Elbert Anderson on the 26th day of October, 1H14 ; also the 
further sum of $9,595.36, being the amount of interest accruing from the deferred pay- 
ment of warrants issued for balances due from the United States to the said Anderson 
from the date of such warrants until the payment thereof; also the further sum of 
$2,018.50 admitted to be due from the United States to the said Anderson by a decision 
of the Second Comptroller, with interest on the sum last mentioned from the period of 
such decision until paid. (6 Stat, at L., p. 562.) 

40. An act approved June 30, 1H34, directed the Secretary of the Treasury to pay 
balance of damages recovered against William C. H. Waddell, United State* marshal 
for the southern district of New York, for the illegal seizure of a certain importation 
of brandy, on behalf of the United States, with legal interest on the amount of said 
judgment from the time the same was paid by the said Waddell. (6 Stat, at L , p. 
594.) 

41. An act approved February 17, 1836, directed the payra'^nt of the sum therein 
named to Marinus W. Gilbert, being the interest on money advanced by hini to payoff 
troops in the service of the United States, and not repaid when demanded. (6 Stat, at 
L., p.622.) 

42. An act approved February 17, 1836, for the relief of the executor of Charles 
Wilkins, directed the Secretary of the Treasury to settle the claim of the said executor. 
for interest on a liquidatecl demand in favor of Jonathan Taylor, Jame^ Mori isou, and 
Charles Wilkins, who were lessees of the United States of tlie salt-works in the State 
of Illinois. (6 Stat, at L., p. 626.) 

43. An act approved July 2. 1836, for the relief of the legal reprevseutatives of David 
Caldwell, directed the proper accounting-officers of the Treasury to settle the claim «»f 
the said David Caldwell for fees and allowances, certified by the circuit court of thf 
United States for the eastern district of Pennsylvania, for official services to the United 
States, and to pay on that account the sum of $496.38, with interest thereon at the 
rate of six per centum from the 25th day of November, 1830, till paid. (6 Stat, at L, 
p. 664.) 

44. An act approved July 2, 1836, provided that there be paid Don Carlos Delossns, 
interest at the rate of six per centum per aunum on .$333, being the amount allowed 
him under the act of July 14, 1832, for his relief, on account of moneys taken from him 
at the capturiB of Baton Rouge, La., on the 23d day of September, 1810, being the 
interest to be allowed from the said 23d day of September, 1810, to the 14th day of July. 
1832. (6 Stat, at L., p. 672.) 

In this case the interest was directed to be paid four years after the principal bad 
been satisfied and discharged. 
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suspend rendering judgment for any interest that may have accrued upon the demand 
contained in such actions or suits between the 19th day of April, 1775, and the *iOth 
day of January, 17H3, until the third Wednesday of the next sitting of the general 
court : Proride4t always^ That if in any such actions or suits the plaintiff shall move for, 

45. An act approved July 7, 1833, provided that the proper officers of the Treasury 
be directed to settle the accounts of Richard Harrison, formerly consular agent of the 
United States at Cadiz, in Spaiu, and to allow him, among other items, the interest on 
the money advanced, under agreement with the minister of the United States in Spain, 
for the relief of destitute and distressed seamen, and for their passages to the United 
States from the time the advances respectively were made, to the time at which the 
Baid advances were re-imbursed. (6 Stat, at L., p. 734.) 

46. An act approved August 11, 1842, directed the Secretary of the Treasury to pay 
to John Johnson the sum of ^756.82, being the amount received from the said Johnson 
upon a judgment against him in favor of the United States, together with the interest 
thereon from the time of such payment. (6 Stat, at L., p. 8.56.) 

47. An act approved August 3, 1846, authorized the Secretary of the Treasury to pay 
to Abraham Horbach the sum of :$5,000, with lawful interest from the Ist of January, 
1836, being the amount of a draft drawn by James Reeside on the Post-Office Depart- 
ment, dated April 18, 1835, payable on the 1st of January, 1836, and accepted by the 
treasurer of the Post-Office Department, which said draft was indorsed by said Abra- 
ham Horbach at the instance of the said Reeside, and the amount drawn from the 
Bank of Philadelphia, and. at maturity, said draft was protested for non-payment, and 
said Horbach became liable to pay, and, in consequence of his indorsement, did pay 
the full amount of said draft. (9 Stat, at L., p. 677.) 

48. An act approved February 5, 1859, authorized the Secretary of War to pay to 
Thomas Laurent, as surviving partner, the sum of $15,000, with interest at the rate of 
6 per cent, yearly, from the 11th of November, 1847, it being the amount paid by the 
firm on that day to Maj. Gen. Winfield Scott, in the city of Mexico, for the purchase 
of a house in said city, out of the possession of which they were since ousted by the 
Mexican authorities. (11 Stat, at L., p. 558.) 

49. An act approved March 2, 1847, directed the Secretary of the Treasury to pay 
the balance due to the Bank of Metropolis for moneys due upon the settlement of the 
account of the bank with the United States, with interest thereon from the 6th day of 
March, 1838. (9 Stat, at L., p. 689.) 

50. An act approved July 20, 1852, directed the payment to the legal representatives 
of James C. \Vat«on, late of the State of Georgia, the sum of $14,600, with interest at 
the rate of 6 per cent, per annum, from the 8tn day of May, 18^58, till paid, being the 
amount paid by him under the sanction of the Indian agent, to certain Creek war- 
riors, for slaves captured by said warriors while they were in the service of the United 
States against the Seminole Indians, in Florida. (10 Stat, at L., p. 734.) 

51. An act approved July 29, 1854, directed the Secretary of the Treasury to pay to 
John C. Fremont $18:^,825, with interest thereon from the Ist day of June, 1851, at the 
rate of 10 per cent, per annum, in full for his account for beef delivered to Commis- 
sioner Barbour, for the use of the Indians in California, in 1851 and 1852. (10 Stat, at 
L., p. 804.) 

52. An act approved July 8, 1870, directed the Secretary of the Treasury to make 
proper payments to carry into effect the decree of the district court of the United 
States for the district of Louisiana, bearing date the fourth of June, 1867, in the case 
of the British brig Volant, and her cargo ; and also another decree of the same court, 
bearing date the eleventh of June, in the same year, in the case of the British bark Sci- 
ence, and cargo, vessels illegally seized by a cruiser of the United States ; such pay- 
ments to be made as follows, viz : To the several persons named in such decrees, or 
their legal representatives, the several sums awarded to them respectively, with interest 
to etich person from the date of the decree under which he receives payment, (16 Stat, at L., 
p.6r>0.J 

53. An act approved July 8, 1870, directed the Secretary to make the proper payments 
to carry into effect the decree of the district court of the United States for the district 
of Louisiana, bearing date July 13, 1867, in the case of the British brig Dashing Wave, 
and her cargo, illegally seized by a cruiser of the United States, which decree was 
made in pursuance of the decision of the Supreme Court, such payments to he made with 
intereMt from the date of the decree. (16 Stat, at L., p. 651.) 

An examination of these cases will show that, subsequent to the seizure of these several 
v€}S«els, thej' were each sold by the United States marshal for the district of Louisiana 
as prize, and the proceeds of such sales deposited by him in the First National Bank 
of New Orleans. The bank, while the proceeds of these sales were deposited then*, 
became insolvent. The seizures were held illegal, and the vessels not subject to cap- 
ture as prize. But the proceeds of the sales of these vessels and their cargoes could 
not be restored to the owners in accordance with the decrees of the district court, be- 
cause the funds had been lost by the insolvency of the bank. In these cases, there- 
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or by default have rinjht to judgment, then, and iu such case, tbe justices aforesaid 
shall cause judgment to be entered for the principal sum, which, by the laws of this 
Commonwealth such plaintiff shall be entitled to recover, and all such interest as ac- 
crued thereon before the said I9th day of April, and subsequent to said 20th day of 

fore, Congress provided indemnity for losses resnltiug from the acts of its agents, aud 
made the indemnity complete by providing for the payment of interest. 

Your committee have directed attention to these numerous precedents for the pur- 
pose of exposing the utter want of foundation of the often-repeated sissumption that 
" the Government never pays interest." It will readily be admitted that there is no 
statute-law to sustain this position. The idea has grown up from tbe custom aud 
usage of the accounting officers and departments refusing to allow interest generally 
in their accounts with disbursing officers, and in the settlement of unliquidated dooies- 
tic claims arising out of dealings with the Government. It will hardly be pret-ended. 
however, that this custom or usage is so ** reasonable," well known, and ** certaio,^ 
as to give it the force and effe^Jt of law, and to override and trample under foot the law 
of nations and also the well-settled practice of the Government itself m its intercourse 
with other nations. 

11th. Interest was allowed and paid to the State of Massachusetts, because the Uuited 
Statesdelayed the payment of the principal for twenty-two years after the amount due 
had been ascertained and determined. The amount appropriated to pay this interest 
was .$()7rt,:?6'i.4l, more than the original principal. (16 Star., at L., 19":^.) 

Mr. Sunnier, in his report upon the memorial introduced for that purpose, discussing 
this ques'ion of interest, said : . 

"It is urged that the payment of this interest would establish a bad precedent. If 
the claim )s just, the precedent of paying it is one which our Goverument should 
wish to establish. Honesty a!id justice are not precedents of which either Government 
or indivTduals should be afraid." (^Senate Report, 441st Cong., 1st sess., p. 10.) 

I*2th. Iriterest has always been allowed to the several States for advances made to 
the United States for military purposes. 

The claims of the several States for advances during the revolutionary war were 
adjusted and settled under the provision of the acts of Congress of August '>, 1790, and 
c»f May lil, 1794. By these acts interest was allowed to the States, whether they had 
advanced money on hand in their treasuries or ob:ained by loans. 

In respect to the advances of States during the war of 1812-'1.5, a more restricted 
rule was adopted, viz : That States should be allowed interest only so far as they bad 
themselves paid it by borrowing, or had lost it by the sale of interest-bearing funds. 

Interest, according to this rule, has been paid to all tJie States which made advances 
during the war of 1H12-'15, with the exception of Massachusetts. Here are the cases: 
Virginia, Stats, at L., vol. 4, p. 161 ; Delaware, Stats, at L., vol. 4, p. 175 ; New York, 
Stats, at L., vol. 4, p. 192; Pennsylvania, Stats, at L., vol. 4, p. 241 ; South Carolina, 
Stats, at L., vol. 4, p. 499. 

In Indian and other wars the same rule had been observed as in the following cases: 
Alabama, Stats, at L., vol. 9, p. 344 ; Georgia, Siats. at L., vol. 9, p. 626; Washington 
Territory, Stats, at L., vol. 11, p. 429; New Hampshire, Stats, at L., vol. 10, p. 1. 

13th. The S(^na*e Committee on Indian Affairs, in the report to which reference has 
hen^ofore been made.speaking of this award and of the obligation of the United Stages 
to pay interest, upon the balauce reinainiDg due aad unpaid thereon, used ihe following 
language : 

"Your committee are of opinion that this sum should bo paid them with accrued 
interest from the date of said award, deducting therefrom $2.50,000, paid to them in 
money, as directed by the act of March 2, 1861 ; and, therefore, find no sufficient rea- 
son for further delay in carrying into effect that provision of the aforenamed act, aud 
the act of March 3, 1871, by the delivery of the bonds therein described, with accrued 
interest from the date of the act of March 8, 1861." 

Your committee have discussed thistpiestion with an anxious desre to come to sncb 
a conclusion in regard to it as would do no injustice to that Indian nation whose rights 
are involved here, nor establish such a precedent as would be inconsistent with the 
practice or duty of the United States in such eases. Therefore your committee have 
considered it not only by the light of those principles of the public law — always iu 
harmony with the highest demands of the most perfect justice — but also iu the light 
of those numerous i)recedents which this Government, in its action in like cases, has 
furnished for our guidance. Your committee cannot believe that the payment of 
interest on the moneys awarded by the Senate to the Choctaw Nation would either 
violate any principle of law or establish any precedent which the United States would 
not wish to follow iu any similar case; and your committee cannot believe that the 
United States are prepared to repudiate these principles, or to sulmit that, because their 
obligation is held by a weak and powerless Indian nation, it is any the less sacred or 
binding than if held by a nation able to enforce its payment and secure complete 
indemnity under it. Could the United States escape the payment of interest to Great 
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Jannary ; and execution shall issue accordinjjly. And if Congress shall hereafter de- 
tcnnine that the interest, which might have accrued on any bona-fidc debt aforesaid 
during the war, ought by the treaty aforesaid to be considered as pirt of such debt, 
then the said courts, respectively, shall proceed to enter a further judgment for the 

Britain, if it should refuse or neglect, after the same became due, to pay the amount 
awarded in favor of British subjects by the recent joint commission which sat here? 
Could we delay payment of the amount awarded by that commission for fifteen years, 
and then escape by merely paying the principal f The Choctaw Nation asks the 
same measure of justice which we must accord to Great Britain ; and your committee 
cannot deny that demand unless they shall ignore and set aside those principles of the 
public law which it is of the utmost importance to the United States to always main- 
tain inviolate. 

Y<inr committee are not unmindful that the amount due the Choctaw Nation under 
the award of the Senate is large. They are not unmindful, either, that the discredit 
of refusing payment is increased in proportion to the amount withheld and the time 
during which such refusal has been continued. That the amount to be paid is large is 
no fault of the Choctaw Nation. The whole amount was due when, on the 2d day of 
>farch, 1861, Congress authorized the payment; on account of the award, of the sum 
of 82r>0,000; and if, at that time, the bonds of the United States had been issued iu 
satisfaction of the award, the Choctaw Nation would have received interest on them 
from that time, and thus derived such advantage as would have resulted, from time to 
time, from the payment of semi-annual interest and the sale of the gold which they would 
have received in the payment of interest. The bill under consideration provides that 
the ainount due upon the award of the Senate shall oe satisfied and p:iid (both prin- 
cij)al and interest) in the bonds of the United States of like character and th.'scription 
as those authorized to be issued under the act of Congress, entitled ''An act authorizing a 
loan," approved February 8, 18GI. They were bonds of this issue that the Secretary of the 
Treasury was "required to deliver iu part payment of the amount authorized to be p'>id on 
account of the said award, under the provisions of the act of March 2, 1861. If this 
award had then been wholly satisfied and discharged, it would have been in bonds of 
this description. The act of February 8, 1861, authorized the issue of bonds to the 
amount of $*25,(X)0,000, of which there have been issued $1^^.483,000. There is, there- 
fore, to the credit of tliis act bonds to the amount of $6,515,000, which may be issued 
for any purpose which Congress shall direct. Your committee, bearing in mind that 
the moneys so long withheld from the Choctaw Nation are in the nature of trust-funds, 
and that the United States had the use of these moneys for so many years before the 
making of the award in favor of the Choctaw Nation by the United States Senate, and 
that the Choctaw Nation is in a certain sense a ward of the United States, cannot rec- 
ommend any other payment to them, except such as will do them perfect justice and 
provide for them complete indemnity. This result will be most nearly accomplished 
by the issue and delivery to the Choctaw Nation of those bonds which would have been 
issued to them had the whole award been paid at the time provision was made for its 
part payment, as provided in the act of March 26, 1861 ; and interest on the said award 
should be added from the time the same was made by the United States Senate ; and 
that for these, both principal and interest, bonds of the United States, of the character 
and description of other bonds issued under the act of February 8, 1861,8houl(\ be 
issued for the use and benefit of the Choctaw Nation. . 

Your committee believe that this course, and nothing less, will satisfy the demands 
of justice, and relieve the United States from the imputation of bad faith and an inex- 
cusaVde disregard of treaty obligations. 

The Seuat-e report No. 209, 1st session 43d Congress, March 26, 1874, embodies all the 
reports on " the claim of the otlicers of the [revolutionary] army to the half-pay prom- 
ised them by the act of October 21, 1780." 

In the House report of March 5, l!"58, it is said that the claim to this pay became 
a rested right, and the report then makes this statement upon the subject of' interest: 

" Your committee are of opinion that the contract of half-pay has not been ful- 
filled on the part of the Government, nor have the claimants been" guilty of laches or 
neglect, for they have again and again presented and urged upon Congress the payment 
of their just demands. The claimants had no way iu which to enforce their rights, and 
could onlj" sue for them in the language of solicitation. Their rights may, iu fact, be 
said to have been suspended by the judiciary act of 1789, and were never restored until 
the act of February 24, 1855, organizing the Court of Claims. Since the establishment 
of that court the cause of Dr. Baird vs. The United States has been decided, iu which 
he claimed half-paj" for life, under the act of October, 1780, his commutation of live 
years* full pay having been paid by special act of Congress. The court, per Gilchrist, 
chief-justice, decided that the petitioner was entitled to the half-pay for life, and that 
the acceptance of a less sum than the half-pay by way of commutation was no discharge 
of the original contract, the payment of a sum of money not beingof itself a discharge 
of a debt for a larger amount, and adds : 'A plea of payment of a small sum iu satis- 



232 ALIEN CLAIMS. 

amoant of all such last-mentioned interest, without auy new process, and issue execu- 
tion for such further sum accordingly ; and all attachments made or bail ^von upon any 
action instituted as aforesaid, shall be holden to respond the final judgment that maj 
be ^ven for the amount of such last-mentioned interest. 
" Sent down for concurrence. 

" SAIklUEL ADAMS, PretidenL 

" In the house of representatives, November 10, 1784. Read and concurred. 

*♦ SAMUEL A. OTIS, Spmkcr. 

"Approved. 

" JOHN HANCOCK. 
"A true copy. Attest : 

" JOHN AVERY, Jtx., 

" Secretarff.^ 

However this resolution may deviate from the treaty, and perhaps from the proper 
jurisdiction of the legislature, yet it bears strong marks of fairness and regard to 
equal justice. It states their doubts on the construction of the article. It does not 
assume the power of deciding those doubts. It refers that question to Congress ; and 
although it suspends judgment for interest, yet it does it impartially, and not only in 
cases where British creditors are plaintiffs, but also where they are defendants. It also 
provides, that if Congress should decide in favor of interest, then judgment and exe- 
cution shall be given accordingly. 

Your secretary is nevertheless of opinion that this resolution was an infraction of 
the said fourth article : 

Because, State legislatures have no cognizance of questions respecting the constnic- 
tion of treaties, can with no propriety suspend their operation on account of any fears 
or apprehensions which they may entertain of and concerning such questions. 

Because, as it appertained to the courts of judicature to decide such questions, the 
legislature ought not to have restrained those courts from rendering such judgments 
as to them appeared consistent with the treaty and the law. For by restraining the 
courts from giving judgment for interest in cases where they would have given such 
judgment, unless so restrained, the legislature did certainly inteq)ose^ lawful impedi- 
ment to the plaintiff's recovering what the courts were ready to adjudge to Ik? his 
right under that article of the treaty, and their so doing was, therefore, a violation 
of it. 



CHAPTEE IL 

OF PROPERTY TAKEN, USED, DAMAGED, OR DESTROYED IN THE STATES 

PROCLAIMED IN REBELLION. 

As to the eleven States proclaimed in rebellion daring the period of 
flagrant war, it may be said in general terms that the United States, by 
the strict rules of international law, incurred no liability whatever for 
property taken, used, damaged, or destroyed therein by Government 
autbority, so far as dictated by the necessary' operations of the war, nor 
by the operations of the enemy. This is well settled by every writer 
on the laws of war. 

Halleck says : 

War * * makes legal enemies of all the individual members of the hostile sUtcs; 

faction of a larger is bad even after verdict,^ (2 Parsons on Contracts, 130, and not*s.) 
The case was conceded not to be within any of the acts of limitation. The court 
allowed the demand with interest, and their decision was approved by both Houses o( 
Congress, and the money paid at the Treasury. The high character of the Court of 
Claims, and action of Congress in carrying their decision into effect, is a judicial and 
legislative construction and declaration of the rights of other claimants founded npon 
the same contract and governed by the same rules of evidence. Considering, then, tbe 
commutation certificates as not amounting to an accord and satisfaction, the claim o( 
Dr. Baird and those embraced in the bill are governed by the same principles." 



ALIEN CLAIMS. 233 

• • tf aho extends to property ^ and gives to one belligerent the right to deprive the other of evei^y- 
thing which might add to his strength and enable him to carry on hostilities.'^ 

A firm possession is suflicieut to establish the captor's title to personal or movable 
property on land, but a dift'erent rule applies to immovables or real property. A bel- 
ligerent who makes himself master of the provinces, towns, pnblio lands, buildings, 
«&c., of an enemy, has a perfect ri^ht to their possession and nse. * ** The possession 

* * gives a right to its use and its products,^ 

By modem usage there are, and ought to be, humane limitations on 
the ancient right of seizure, which' restrict it to what is useful in the 
prosecution of the war or necessary to disable the enemy.®^ 

By General Order No. 100, approved by the President April 24, 1863, 
" instructions for the government of the armies" were issued, which 
were prepared by the eminent jurist, Francis Lieber, LL. D., embodying 
the laws of war as recognized among civilized and Christian nations, in 
which it !s declared that — 

Churches, hospitals, or other establishments of an exclusively charitable character, 
establishments of education, musenms, &c., * * may be taxed or used when the 
public service may require it.^^ 

The Supreme Court has determined that during the rebellion — 

Cotton in the southern rebel districts — constitutisg, as it did, the chief reliance of 
the rebels for means to purchase munitions of war, a:; element of strength to the 
rebellion — was a proper subject of capture by the Government during the rebellion on 
general principles of public laic relating to war, though private property ; and the legislation 
of Congress during the rebellion authorized such captures. 

And the court said, as to cotton : 

Being enemy^s property, the cotton was liable to capture and confiscation by the 
adverse party. It is true that this rule, as to property on land, has received very im- 
portant qualifications from usage, from the reasonings of enlightened publicists, and 
from judicial decisions. It may now be regarded as substantially restricted ^* to special 
cases, dictated by the necessary operation of the war," and as excluding, in general, 
the seizure of the private property of pacific persons for the sake of gain. The com- 
manding general may determine in what special cases it^s more stringent application is 
required by military emergencies ; while considerations of public policy, and positive pro- 
visions of law, and the general spirit of legislation, must indicate the cases in which its 
application may be properly denied to the property of non-combatant enemies. 

In the case before us, the capture seems to have been justified by the peculiar char- 
acter of the property and by legislation. It is well known that cotton has constituted 
the chief reliance of the rebels for means to purchase the munitions of war in Europe. 
It is matter of history that, rather than permit it to come into the possession of the 
national troops, the rebel government has everywhere devoted it, however owned, to 
destruction. The value of that destroyed at New Orleans, just before its capture, has 

''^ International Law, 446 ; id., 457-460 ; 71 vol. Globe, 300, Sumner's Speech, January 
12, 1869 ; Prize Cases, 2 Black, 671-674 ; Lawrence's Wheaton, 596. This includes 
cotton. The rebels destroyed $S0,000,000 in value to prevent it from being captured 
by Union forces. (Mrs. Alexander's Cotton, 2 Wallace, 4:^0.) 

^Halleck, 447 ; Wheaton, Int. Law, pt. 4. ch. 2, $$ 5-11 ; 1 Kent, 110 ; Heff'ert, Droit 
International, $ 130 ; Martens, Prdcis dn Droit des Gens, $ 280 ; Requelme, Derecho Pub. 
Int., lib. l,tit. l,cap. 12. 

«i United States v. Klein, 13 Wallace, 138 ; Whiting's War Powers, 48,52,53; Law- 
rence's Wheaton, 630; Dana's Wheaton, section 256, note 171; Halleck, 448-451 ; Vat- 
tel, Law Nat. , 365, book 3, chapter 9; Bynkershoek's Laws of War; Brown v. United 
States, 8 Cranch, 122, 228 ; 71 Globe, 383 ; 1 Kent, 92, 93, 120 ; Alexander v. Duke of 
\Vellington,2 Russell and Mylne, 35; 1 Kent's Com., 357. In United States v. Paddle- 
ford, 9 Wallace, 531, the court said : "The rights in private property are not disturbed 
by the capture of a district of country or a city or town until the captor signifies by 
6ome declaration or act, and generally by actual seisure, his determination to regard a 
particular description of property as not entitled to the immunity usually conceded in 
conformity with the humane maxims of the public laws." 

Cooledge r. Guthrie, United States circuit court, southern district Ohio, October, 1868, 
Appendix 591 to (4:M ed., 1871) Whiting's War Powers. 

Mrs. Alexander's Cotton, 2 WaUace,419; 1 Kent, 92, 93; United States r. Klein, 13 
W-allace, 137. 

«- Scott's Digest Military Laws, 446. See McPherson's chapter " The Church and the 
Rebellion," History of RebeUion, 460, «&c. 
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been estimated at eighty millions of dollars. The rebels regard it as one of their main 
sinews of war; and no principle of equity or just policy required, when the national 
occupation was itself precarious, that it should be spared from capture and allowed to 
remain, in case of the withdrawal of the Union troops, an element of strength to the 
rebellion. And the capture was justified by legislation as well as by public policy.*' 

Tobacco and other property was also an element of strength, and by 
the laws of war might equally with cotton, and upon the same princi- 
ciples, be destroyed.^* 

^ Mrs. Alexander's Cotton, 2 Wallace, 419. 

®^The commissioners of claims, under the act of March 3, 1871, in their third annoai 
report of December 8, 1873, House Mis. Doc. No. 23, 1st sess. 41st Cong., p. 3, say : 

** As we now, for the first time, present reports allowing for tobacco taken for Army 
use, we desire to state the reasons for such allowances. 

** Tobacco was by law never made an Army supply till the act of March 3, 18{>5, pro- 
vided that it might be furnished at cost to those who desired it, aud at thtiir expense. 
All the claims for tobacco which have been examined by us are for tobacco takeu be- 
fore that date. 

•^ After the capture of Atlanta, in September, 1864, General Sherman found that he 
was short of rations for his army, and that the soldiers were subject to many priva- 
tions. To make his army contented, and, as far as possible, to make up to them for 
their usual rations, of wliich they were for the time deprived, he issued an order on 
the 8th of September, 1864, authorizing the chief commissary of subsistence to take 
possession of and issue to the troops all the tobacco in Atlanta, aud give certificates 
thereof to the owners, to be accounted for in accordance with existing orders. 

** Pursuant to this order, tobacco belonging to George J. Stubblefield was taken, and 
upon his making claim for payment the Commissary Department recom mended, 'As 
this tohacco was taken by ordei' of General Sherman and issued to the troops in lieti of 
other rations, and as the loyalty of the claimant is clearly established,' that payment 
should be made. This was approved by the Secretary of War, Mr. St^inton, and the 
claim was paid. 

" The payment stands upon the ground that when an army is deprived of its usnal 
rations the commanding general can, in his judgment, authorize an article not a sup- 
ply to be taken and used for the time being as a supply, aud in lieu of other rations : 
and in such case the Government is bound to pay for it. We have strictly followed 
this precedent, and have not allowed for tobacco except when taken under this 
order." — (3d Genl. Rep. Com. of Claims, art. 6, p. 3.) 

The commission of claims, under 12th article of treaty of 8th May, 1871, between the 
United States and Great Britain, adopted the same principle; Hale's report to the 
Secretary of State, November 30, 1873, page 45, showing an award only when it was 
" allo>ved as an Army ration." 

In Senate Report No. 338, 1st ses. 43d Cong., on a claim for tobacco, General Sher- 
man said in a letter to the Committee on Claims : 

" Headquautkrs Army of the United States. 

" Washingt^ny 1). C, April 18, li?74. 

" Sir : I have the honor to acknowledge receipt of your communication of the I6th 
instant, inclosing the brief for claimant in the * claim of N. P. Har ben, of Georgia,' 

for tobacco seized at Covington and Oxford, on or about the 22d day of July, 1864. 

« # » « « « ' # 

"As a rule I endeavored, as far as circumstances permitted, to check the tendency to 
* cause wanton waste,* which is the natural impulse of invading armies, but always 
authorized the appropriation of such things as soldiers needed to keep them strong and 
contented ; and tobacco is one of those things which, whether authorized or uot, 
soldiers will have by fair means or foul. I do not wish, however, to be construed as ad- 
vocating Mr. Harben's claim, for, whatever his sentiments may have been, he was in 
bad company ; his property was lost to him, and our army recovered possession of it, 
and were entitled ti) salvage at the rate of about a hundred per cent. 

♦'W. T. SHERMAN, 

" General'' 

This claim was before the commissioners of claims, aud they disposed of it as fol- 
lows : 

"No. 329. The claim of K P. Harben, of Whitfield County, in the State of Georgia. 

" This claim is for 342 boxes of tobacco valued at $51,438. Claim rejected. 

** This claim is for tohacco taken in July, 1864, by a party of Union soldiers at Cov- 
ington and Oxford, Ga. It was carried off hy the soldiers on horseback and in lar^e 
quantities in wagons. It wast.iken to a camp of the Army in the vicinity ot Atlanta. 
What was then done with it does not appear, but probably most of it, perhaps all, was 
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Bynkersboek says : 

It is a question whether our friends are to^bo considerod as enemies, when they live 
among the latter, say in a town which they occupy. Petrhius Bellua de R. Milit., part 2, 
tit. 11, note 5, thinks they are not. Zauch, <le Jure Fee, part 2, $ 8, ([. 4, gives no opin- 
ion. For my part, I think that they must also bo considered as enemies. » » • 
They say that onr friends, although they are among our enemies, yet are not hostilely 
inclined against ns ; for if they are there, it is not from choice, and the quo animO only 
is to be considered. But the thing does not depend only on the quo aniino ; for, even 
among the snbj(?cts of our enemy tliere are some, however few they may be, who are 
not hostilely inclined against us ; but the matter depends upon the law, because those 
goods are w^ith the enemy, and because they are of use to them for our destruction.**^^ 

used by the Army. Tobacco was not au Array supply. The Government has never 
paid for tobacco, except in the one single and exceptional case of tobacco taken at 
Atlanta under the general order issued by General Sherman on the 8th September, 
1864, where it has been paid for as taken in an emergency by an order of the com- 
manding general of the army in lieu of other rations. Claim must be rejected. 

"A. O. ALDIS, 
*' Commissioner of Clq^ms." 

''-'^Ljrws of War, 25 ; Manning's Law of Nations, eh. iv, p. 122 ; Thomas Jefferson vin- 
dicated the confiscation of property of colonists who adhered to Great Britain during 
the Revolution on this principle. Jefferson's Works, vol. 3, p. 369. Sumner's speech, 
71 Globe, 380. 

On the 30th January, 1866, the House of Representatives passed the following : 

** licsolred, That, until otherwise ordered, the Committee of Claims be instructed to 
reject all claims referred to them for examination by citizens of any of the States 
lately in rebellion, growing out of the destruction or appropriation of or damage to 
property by the Army or Navy while engaged in suppressing the rebellion." 

(See debates in Globe, vol. 56, pp. 509-512.) 

This resolution was reported from the Committee of Claims by Hon. C. Delano, now 
Secretary of the Interior. (See House Rep. No. 10, Ist sess. 39th Cong., January 18, 
l?-t36.) 

In the debate, Mr. Delano said : 

** I do not deem it necessary to go into an argument to show that there is no respon- 
sibihty resting on Congress to pay those damages that are the result of the necessary 
ravages of war." 

As to claims for '* damages resulting from the appropriation of property by our Army 
for subsistence," he said that " an effort to discriminate between the loyal and disloyal 
would be an impracticability." 

As a question of law, he said, "I am not furnished with any authorities that would 
enable me to draw a distinction" between loyal and disloyal claimants. 

The nation has power to make a rule, however, and reason and justice, the bases of 
all law, would draw a line when necessary or practicable. 

Mr. Delano, in the report of the committee unanimously made in favor of that reso- 
lution, said : 

" The committee are therefore of the opinion that, in view of the magnitude of these 
losses, as well as the magnitude of the public debt, and the thousand abuses necessa- 
rily resulting from an attempt to satisfy these claims, in the words of Vattel, * the thing 
is utterly impracticable,' and ought not to be encouraged. 

" It may be suggested that a distinction should be made between losses arising out 
of the destruction of property incident to the ravages of war and damages growing 
ont of the appropriation of property for the ut^es of the Army. Without controverting 
the propriety of this distinction, so far as citizens of the loyal States are concerned, it 
is suggested that it will be dangerous and inexpedient to apply it to claims coming 
from States lately in rebellion. It will be difficult to determine with a sut!icient de- 
gree of certainty the question of individual loyalty ; and, if it be established as a rule 
that property taken from loyal citizens in lebellious States for military supplies shall 
he paid for, it may be conceded that every claimant will find some proof to present of 
his devotion and suffering in the cause of the Government." 

The report also says that in our former history some claims had been allowed " in 
cases of doubtful propriety ;" but the cases were not such as to impose great burdens 
on the nation. And the report says : 

"Appeals to our sympathy, humanity, and benevolence are not easily resisted, and it 
i8 a credit to human nature that we are so constituted as to be accessible t^ such ap- 
peals. It is to be remembered, however, that i»uch appeals ought not to induce and can- 
not authorize us to levy extraordinary taxation upon our constituents in ord»M' to gratify 
our charitable impulses. We are not abnoners merely /br the nation, nm\ hare no just 
right to impose increased taxation inorder to gratify our feelings of benevolence, nor to estab-' 
lish principles of abstract justice and equity, irhni there is no rule or law requiring it, and 
particularly when the attempt is to be attended with great uncertainty' , ciwd \i^ ^\i>a- 
Kcted to innumerable impos nons andfraud%P 
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While these are the rights which the Government might lawfully en- 
force against all the inhabitants of the seceded States during actuiil in- 
surrection, yet in practice they were wisely and humanely moditie<l by 
acts of Congress, and the military authorities in virtue of their general 
power in special cases advised departures from strict rules.* 

Congress has also* as a gratuity, provided for the payment — 

To those citizens who remained loyal adherents to the cause and the Government of 
the United States during the war, for stores or supplies taken or furnished during the 
rebellion for the Army and Navy of the United States in States proclaimed as in insur- 
rection, including the use and loss of vessels or boats while employed in the military 
service of the United, States.^ 

The right to take property in the insurgent States, by the common hie^ 
of trar, remained generally in force, but Congress also provided modes 
of taking property in statutory modes. ^ 

■ ■ ^ ■ ■ ■ ■ ■■ — ■ — — - — — - — ■ - ■ » -™ 

^General Halleck, in his instructions of March 5, lb63, to the commanding officers in 
Tennessee, said : 

**The people of the country in which you are likely to operate may be divided into 
three classes : " First. The truly loyal, who neither aid nor assist the rebels, except under 
compulsion, but who favor or assist the Union forces. Where it can possibly be avoided, 
this class of persons should not be subjected to military requisitions, but shoald re- 
ceive the protection of our armies. It may, however, sometimes be necessary to take 
their property, either for our own use or to prevent its falling into the bauds of the 
enemy. They will be paid at the time the value of such property ; or, if that be im- 
practicable, they will hereafter be fully indemnified. Receipts should be given for all 
property so taken without being paid for." 

(Lawrence's Wheaton, supplement, p. 40.) This related only to Tennessee, and after 
March 5, 18G:5, the general rule was prescribed, by an order of the War Department, 
July 22, 1862, as follows : 

"Ordered, that the military commanders within the States of Virginia, Georgia, 
Florida, Alabama, Mississippi, Louisiana, Texas, and Arkansas, in an orderly mauoer, 
seize and use any property, real or personal, which may be necessary or convenieot 
for their several commands as supplies or for other military purposes, and while prop- 
erty may be destroy- ed for military objects, none shall be destroyed in wantonness or 
malice." 

(Lawrence's Wheaton, note, page 625.) 

Halleck's International Law and Laws of War, p. 460, $ 17, cites Mr. Marcy, Secretary 
of War, as giving directions to our commanding generals, during the war with Mexico, 
that they might obtain supplies from the enemy : 

1. "By buying them in open market at such prices as the enemy might exact ;" (this, 
of course, they could do if they saw fit.) 

2. They might take the supplies and pay the owners a fair price, without regard to 
what they might themselves demand on account of the enhanced value resulting from the pra- 
enoe of a foreign army. 

3. They might require contributions without paying or engaging to pay. 
Halleck says : 

" There can be no doubt of the correctness of the rules of war as here announced by 
the American Secretary." 

He cites many authorities, and the letters from Marcy to Scott and Taylor, &c. (See 
Ex. Doc. 60, House Reps., 1 sess. 30 Cong., p. 963.) 

As to cotton, &c., act March 12, 18(53, 12 Stat., 591 ; act May 18, 1872, 17 Stat., 134 ; 
House Ex. Doc. 97,39 Cong., 2 sess.; Senate Ex. Doc. 37, 2 sess. 39 Cong.; House Ex. 
Doc. No. 114, 2 sess. 39 Cong.; Senate Ex. Doc. No. 22, 2 sess. 40 Cong.; House Rep. 
No. 7, 1 sess. 40 Cong. ; Senate Ex. Doo. 56, 2 sess. 40 Cong. ; House Ex. Doc. 82, 3 sess. 
40 Cong. ; House Ex. Doc. 113, 3 sess. 41 Cong; House Ex. Doc. , 1 sess. 43 Conjj. 

«' Act March 3, 1871, 16 Stat., 524 ; May 11, 1872, 17 Stat., 97; March 3, 1873, 17 
Stat., 577. See the peports of Commissioners of Claims, House Mis. Doc. 16, 2 sess. 4:^ 
Cong. ; Mis. Doc. 21, Mis. Doc. 213, Mis. Doc. 218, 2 sess. 42 Cong, ; Mis. Doc. 12, 3 sess. 
42 Cong. Joint Res. No. 50, 1 sess. 39 Cong., June 18, 1866; Joint Res. No. 99, 1 sess. 
39 Cong., July 28, 1866 : act July 4, 1864, ch. 240, 1 sess. 38 Cong. 

^In United States vs, Klein, (13 Wallace, p. 128,) the court said : 

It may be said, in general terms, that property in the insurgent States may be dis- 
tributed into four classes: [1.] That which belonged to the hostile organizations, or 
was employed in actual hostilities on land ; [2.] That which at sea became lawful sub- 
ject of capture and prize ; [3.] That which became the subject of confiscation; M 
A peculiar description, known only in the recent war, called captured and abandooed 
property. 
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Tbe statutes in relatiou to captured and abandoned property author- 
ized the Secretary of the Treasury to appoint special agents to receive 
all abandoued or captured property in the States proclaimed as iu in- 
surrection, and required the military and naval authorities who took or 
received any such abandoned property, or cotton, sugar, rice, or tobacco, 
to turn the same over lo the Treasury agents, who were required to sell 
the same and pay the proceeds into the Treasury. These acts provide, 
also, that any person claiming to have been the owner of any such prop- 
erty might, at any time within two years after the suppression of the 
rebellion, prefer his claim to the proceeds thereof in the Court of Claims, 
and, on proof of ownership and loyalty, he shall receive the proceeds, 
leas costs and expenses.^ 

The act of May, 1872, required the Secretary of the Treasury to pay 

1. The first of these descriptious of property, like property of other like kind in or- 
dinary international wars, became, wherever taken, ipso facto the property of the 
United States. (Halleck's Int. Law.) 

2. The second of these descriptions comprehends ships and vessels, with their car- 
goes, belonging to the insurgents, or employed in aid ot them ; but property in these 
was not changed by capture alone, but by, regular judicial proceeding and sentence. 

Accordingly it was provided, in the abandoned and captured property act of March 
12, 1863, (12 Stat., p. 820,) that the proj^erty to be collected under it *' shaU not 
include any kind or description used, or intended to be used, for carrying on war 
against the United States, such as arms, ordnance, ships, steamboats and their furni- 
ture, forage, military supplies, or munitions of war." 

3. Almost all the property of the people in the insurgent States was included in the 
third description, for after sixty days from the date of the President's proclamation of 
July 25, 1862, (12 Stat., p. 1266,) all the estates and property of those who did not 
cease to aid, countenance, and abet the rebellion became liable to seizure and confis- 
cation, and it was made the duty of the President to cause the same to be seized and 
applied, either specifically or in the ^♦roceeds thereof, to the support of the Army. (12 
Sfat., p. 590.) But it is to be observed that tribunals and proceedings were pro- 
vided, by which alone such property could be condemned, and without which it re- 
mained unaffected in the possession of the proprietors. 

It is thus seen that, except to property used in actual hostilities, as mentioned iu 
the first section of the act of March 12, 1863, no titles were divested in the insurgent 
States unless in pursuance of a judgment rendered after due legal proceedings. The 
Government recognized to the fullest extent the humane maxims of the modern laws 
of nations, which exempt private property of non-combatant enemies from capture 
as booty of war. Even the law of confiscation was sparingly employed. The cases 
were few indeed in which the property of any not engaged in actual hostilities was 
subjected to seizure and sale. 

The spirit which animated the Government received special illustration from the act 
under which the present case arose. We have called the property taken into the custody 
of public oflSccrs under that act a peculiar species, and it was so. There is, so far as 
we are aware, no similar legislation mentioned iu history. 

As to captured and abandoned property, see — 

39th Congress, 2d session, House of Representatives. Ex. Doc. No. 97. Captured 
and forfeited cotton. 

39th Congress, 2d session. Senate. Ex. Doc. No. 37. Relative to proceeds of sale of 
cott<in, «&c. 

39th Congress, 2d session, House of Representatives. Ex. Doc. No. 114. Relative to 
cotton claims. 

House Report, No. 7. 1st session 40th Congress. November 25, 1867. 

40rh Congress, 2d session. Senate. Ex. Doc. No. 22. Letter from the Secretary of the 
Treasury relative to captured and abandoned property. 

40th Congress, 2d session, Seuate. Ex. Doc. No. 56. Relative to sales of captured and 
abandoned property. 

40th Congress, 3d session, House of Representatives. Ex. Doc. No. 82. Letter from 
Secretary of Treasury relative to proceeds of captured and abandoned property. 

4lHt Congress, 3d session. House of Representatives. Ex. Doc. No. 113. Sale of cap- 
tured vessels, cotton, &c. 

Alexander's Cotton, 2 Wallace, 421. 

•9 See acts of March 12, 1863, and July 2, 1864. See a compilation of acts of Congress 
and rules and regulations prescribed by the Secretary of the Treilsury, concerning com- 
Daercial intercourse with the States declared in insurrection, and as to captured, aban- 
doned, and confiscable property, reprint, 1872. 
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to the lawful owners who filed claims within six months the net pro- 
ceeds of sales of cotton seized after June 30, 18G5, and actually iraid 
into the Treasury by agents of the Government unlawfully and in \iola- 
tion of their instructions. 

No proof of loyalty was required under this act, and under the pri-T 
acts it was held that a pardou restored loyalty so as to give a right to 
recover.^ 

The time has expired within which claims can be made for proceeds 
of cotton and other captured and abandoned property, and many claim- 
ants are now asking that they be permitted to make proof either before 
the Court of Claims or the proper committees of Congress, with a view 
to receive the proceeds of property which they allege to have been sold 
by the Treasury agents. 

There are claims also for pay for cotton and other property seized by 
the military authorities and used in military operations as breast-works 
for defense and otherwise.^' 

^ It was also held that the Government became a trustexj for the benefit of those 
whom it should thereafter recognize as entitled. United States vs. Kllen, 13 Wallace, 
128, the court say : 

"That it was not the intention of Congress that the title to these proceeds should be 
divested absolutely out of the original owners of the property seems clear upon a com- 
parison of different parts of the act. 

"We have already seen that those articles which became by the simple fact of cap- 
ture the property of the captor, as ordnance, munitions of war, and the like, or in which 
third parties acquired rights which might be made absolute by decree, as ships and 
other vessels captured as prize, were expressly excepted from the operation of the act; 
and it is reasonable to infer that it was the purpose of Congress that the proceeds of 
the property for w^hich the special provision of the act was made should fro into the 
Treasury withont change of ownership. Certainly such was the intention in respect 
to the property of loyal men. That the same intention prevailed in regard to the prop- 
erty of owners who, though thou hostile, might subsequently become loyal, app<iars 
probable from the circumstance that no provision is anywhere made for confiscutioo 
of it; while there is no trace in the statute-book of intention to divest ownership of 
private property not excepted from the effect of this act, otherwise than by proceed- 
ings for confiscation. 

" In the case of Padelford wo held that the right to the possession of private property 
was not changed until actual seizure by proper military authority, and that actual 
seizure by such authority did not divest the title under the provisions of the captured 
and abandoned property act. The reasons assigned seem fully to warrant the conclu- 
sion. (The Government constituted itself the trustee for those who were by that act 
declared entitled to the proceeds of captured and abandoned property, and for those 
whom it should thereafter recognize as entitled.) By the act itself it wjis provided that 
any person claiming to have been the owner of such property might prefer his claim to 
the proceeds thereof, and, on proof that he had never given aid or comfort to the re- 
bellion, receive the amount after deducting expenses. 

"This language makes the right to the remedy dependent upon proof of loyalty, but 
implies that there may be proof of ownership without proof of loyalty. The pn)perty 
of the original owner is in no case absolutely divested. There is, as we have already 
observed, no confiscation, but the proceeds of the property have passed into the posses- 
sion of the Government, and restorati«m of the property is pledged to none except to 
those who have continually adhered to the Government. Whether restoration will be 
made to others, or confivscation will be enforced, is left to be determined by considera- 
tions of public policy subsequently to be developed." 

Carlisle vs. United States, 16 Wallace, 147. 

United States vs. Padellord, 9 Wallace, 531. 

Planters* Bank vs. Union Bank, 16 Wallace, 496. 

For the circular-letter of the Secretary of the Treasury of June 27, 1865, being ic- 
structions to oOicers relative to captured and abandoned property, see the r»i>rint pam- 
phlet copy of 1872, of acts, rules, and regulations as to such property. The act of May 
IH, 1H72, was based on the letter of June 27, 186.'>. 

'" The Jtulge-Advocato-General decided that cotton taken to strengthen fortifications 
and so destroyed has been regardetl as a •' loss by casualty of war." (Digest of Opin- 
ions Judge- Advocate, 97, 98.) (See Opinions, vol. 26, p. 247 ; Parham r. The .Justices, ^ 
Georgia, 341.) The act of February 9, 181)7, 14 Stat., 397, indicated the sense of Cou- 
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On the 12th July, 1862, before the date (March 12, 1863) of this " cap- 
tured and abandoned property act," the Union general, Curtis, seized 
cotton owned by private citizens at Helena, Ark. Tbis was sold 
by the military authorities July 26, 1862. The proceeds were in part 
applied to support the starving negro population, and a portion other- 
wise appropriated. 

This seizure was determined to be lawful. 

Since the act of March 12, 1863, cotton has been seized by Union forces 
in the insurrectionary States and used in fortifications, and otherwise 
disposed of, by virtue of general military authority. 

But this was a lawful exercise of power, and created no liability on the 
part of the Government.^ 

gross by declaring that no payment should be made for property destroyed in the in- 
Hiirrectioiiary States. 

The act of June 1, 1870, 16 Stat., 640, authorized pajment to Cutler for cotton seized 
by General Grant for military purposes, 78 Globe, 3085, April 29, 1870. But Cutler had 
liaised the cotton by contract with the Government, made under the captured and aban- 
doned property act. 

The commissioners of claims allowed for cotton used for beds in hospitals; see first 
report, Mis. Doc. 16, 2 sess. 42d Cong., p. 7. 

■'*- Coolidge V. Guthrie, Swayne, J., October term, 1868, southern district Ohio, United 
States circuit court, Appendix, p. 591 to (43d ed., 1871) VVhiting^s War-Powers. 

The right to seize and destroy cotton, to impair the power of the enemy to carry on 
war, and in the ** enemy's country," has been much discussed. It was considered before 
the commission under twelfth article, treaty of May 8, 1871, between the United States 
and Great Britain. (See Hale's report to Secretary of State, November 30, 1873.) Au- 
thorities were cited : Vattel, book 3, c. 9, ^^ 161, 163, 164 ; Twiss, v. 2, (war,) pp. 122 to 
124 ; Rutherford, book 2, c. 9, $1^ ; Mrs. Alexander's cotton, 2 Wall., 404 ; The United 
States rs. Padelford, 9 tVf., 531 ; The United States vs, O'Keeffe, 11 id., 178; 1 Kent's 
Com.,pp. 92, 93. 

Commissioner Frazcr in his opinion said: 

The capture or destruction of pr/>perty on land belonging to individual enemies is 
jnstilied by the modern law of nations, if there be military reasons for it; in the 
abs*;nce of good military reasons such captures are generally without the support of 
the public law. When such reasons do exist, such capture or destruction is, in the 
nature of things, quite as proper as the capture or destruction of such property on 
the high seas. 

The latter is maintained because an enemy's commerce and navigation are " the 
sinews of his naval power," to take or destroy which is, therefore, a legitimate act of 
war. (Wheat. Int. Law ; Lawrence, 626.) 

** The sinews" of his mUitary power on land must, in view of the natural law, be 
equally the subject of captnre or destruction by an invading army. Cotton was held 
to be such by the Supreme Court, in the case of Mrs. Alexander's cotton, (2 Wall., 
404.) The reasoning of the opinion of the Chief-Justice in that case is, I think, 
unanswerable. 

The war of the American rebellion was a civil war — an immense one, too, and the 
Government had all the rights of war which it would have had if its enemy had been 
an independent nation. Even the rebel organizati>n was recognized by Her Majesty's 
government as a belligerent, t. e., having the rights of war; and certainly that gov- 
ernment is thereby estopped from denying, and, indeed, never has denied, that bel- 
ligerent rights also belonged to the Government of the United States. Every act of 
war recognized as lawful by the public law between independent states at war was, 
therefore, la%vful on the part of the United States, and involved no cause for reclama- 
tion on the part of neutrals. On this ground only, as a lawful belligerent act, could 
a blockade be maintained. The subject is discussed very fully by the Supreme Court 
in the prize cases, 2 Black ; and I think the reasoning of that court is conclusive. 

Bnt are we to be told that the Government of the United States is compelled by its 
Constitution to pay its rebellious citizens for their property destroyed as a lawful, 
beUigerent act? Has it« Constitution thus, tied its hands as against a rebellion*? 
Might the rebels, without liability, exercise all recognized belligerent rights against 
it, including the capture of the property of British subjects found in the loyal States, 
and yet it do the like only subject to the duty of makiug compensation ? 

From all this absurdity there is no escape if the belligerent right of capture and 
destruction shall be confounded with the sovereign right of eminent domain. And, 
indeed, captures on the high seas must then go into the same general category. 
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The questiou now arises, whether provision should be made in any 
mode, and, if so, what, in behalf of these classes of claimants, or any of 
them. 

In fine, a constitation provision — the condition of compensation for property takea 
for public nse — intended only to restrain civil administration, would be held to so 
trammel belligerent rights in time of civil war that elTective hostilities a^inst rebels 
might sometimes be practically impossible. 

The commission held that property in the rebel States might lawfully be destroyed 
" as a means of weakening the enemy." 

The report, p. 49, says : 

"Also claims for property available to the enemy for military purposes, or for the 
prosecution of the war, and purposely destroyed in the enemy's country as a means 
of weakening the enemy, as in the cases of Samuel H. Haddon, No. 107, and John 
Murphy, No. 326. AIsk), for property incidentally involved in the destruction of public 
stores, works, and means of transportation of the enemy, as in the cases of Johu K. 
Byrne, No. 200; Charles Black, No. 128, and A. K. McMillan, No. 250. In these claims 
for the destruction of property * * * no awards were made against the Uuited 
States." 

The claim of Henry E. and Alfred Cox, No. 229, was for a saw-mill and it« motive- 
power, machinery, &c., destroyed by raiding parties from General Sherman's army, 
near Meridian, Miss., in February, 18ti4. The expedition by which the mill was de- 
stroyed was sent out by General Sherman for the express purpose of destroying the 
confederate mills, supplies, railroads, and means of transportation. 

The proofs showed tnat the saw-mill in question had been actually employed in the 
sawing of railroad-ties for the confederate government, and was available for this aud 
similar purposes. 

On the part of the defense it was claimed that the destruction was a lawful act of 
war. 

The claim was unanimously disallowed. 

The case of William Smythe, No. 333, was a claim for an iron and brass founder)', 
machine-shop, and machinery, fixtures, supplies, &c., for same, destroyed by Grueral 
Sherman in Atlanta, after the capture of that city, and before his advance upon Savan- 
nah. The establishment hail been employed in the manufacture of shot, shell, and 
other military supplies for the confederate government. 

The claim was unanimously disallowed. 

In Mr. Hale's report it is also said, "A large number of claims was brought for cot- 
ton destroyed by the United States forces at various points in the insurrectionary 
Slates." 

In 8 veral of these cases the proof was clear and undisputed that the cotton was de- 
stroyed under express orders from the commanding officers, and for the purpose of pre- 
venting it from falling into the hands of the enemy, aud of weakening the resources 
of the enemy. 

On the part of the United States it was maintained that a belligerent might lawfully, 
in the enemy's country, destroy any property, public or private, the possession or con- 
trol of which might in any degree contribute to sustain the enemy and increase bis 
ability to carry on the war. That the occasion for such destruction and its extent 
must always be left solely to the discretion of the invading belligerent, who is of ne- 
cessity the hole judge as to the requirements of his military position, and of the neces- 
sity or propriety ol the destruction of property, and of the extent to which such de- 
struction shall be carried. 

The counsel for the United Stat<?s, in his arguments, cited the letter from Earl Rns- 
sell to Lord Lyons of SlstMay, 181)2, from the British Blue-Book, relating to the United 
States, 1863, vol. 2, p. 33, in which his lordship said : 

** Mr. Seward, in his conversation with your lordship, reported in your dispatch of 
the 16th instant, appeared to attribute blame to the confederat-es for destroying cotton 
and tobacco in places which they evacuate on the approach of the Federal forces. But 
it appears to be unreasonable to make this a matter of blame to them, for they could 
not be expected to leave such articles iu warehouses to became prize of war, and to be 
sold for the profit of the Federal Government, which would apply the proceeds to the 
purchase of arms to be used against the South." 

He cited also Vattel, (Am. e*!. of 1861,) pp. 364 to 370, ^ 161 to 173; the case of Mrs. 
Alexander's cotton in the Supreme Coort of the United States, (2 Wall., 404, 420:) and 
the opinion of Sir Hugh Cairns and Mr. Reilly, given in March, 1865, on the applica- 
tion of the Canadian government, and pofilished iu the** Saint Albans Raid," compiled 
by L. N. Benjamin, Montreal, 1865, page 479, as follows : 

"Though iu the condoot of war on land the capture by the officers and soldiers of 
one belligerent of the private property of subjects of the other belligerent is not often 
in ordinary crisis avowedly practiced, it is yet legitimate." 

Her Majesty's counsel cit«d the case of the United States r». Klein, in the Supreme 
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There is no longer any claim resting on any law. The acts of Congress 
referred to fixed a limit of time, and said, in effect, tbat no claim should 
be ma^le beyond it. 

Court of the Uoited States, (13 Wall., 128;) also the case of Mitch«ll vs. Harmony, in 
the same court, (13 How., 115;) also, the case of W. S. Grant vs United States, (1 C. 
Cls., 41 ;) also. Brown vs. The United States, (8 Cranch, 1 10 ;) also, Lawrence^s Wheaton, 
Part IV. c. 2, pp. 586 to 626, 635n, 640n ; HaUeck, p. 546, $ 12 ; Calvo, $ 434, 436, 443, 444, 
550; Vattel. pp. 3()8-9, $ 173. 

All the claims for cotton destroyed in the enemy^s country, with a sin^^le exception, 
(that of A. R. McDonald, No. 42,) were disallowed by the unanimous voice of the com- 
missioners. 

In the argument of this case it was said that, by the Unit€»d States and Mexican 
Claims Commission ** it has been decided at the date of the 23d of February, 1871, 
iu the test case pf Fayette Anderson and William Thompson Vs. Mexico, (No. 333,) 
tbat govemmeuts are entitled, in time of war, and owing to the necessities of war, 
to take the property of private citizens, or destroy it, &c., but that this is always done 
with the understanding that the government which has taken or destroyed said 
property is bound to pay for it. Such is the view held by the American commissioner. 

This rule of law has been constantly applied by said commission to claims of Ameri- 
can citizens against Mexjco, and vice versa. 

Furthermore, the United States have recognized the solemn obligation to compensate 
for the destruction of property through positive treaty stipulations. Thus, iu the 
ninth article of the treaty of 1819, between the United States and Spain, it was agreed 
between the high contracting parties that they ** respectively renounced all claims to 
indemnity for any of the recent events or transactions of their respective commanders 
and officers in the Floridas,'' thus releasing both parties from their respective interna- 
tional obligations. 

But at the same time, inasmuch as extensive destruction of private property had 
been the result of the invasion of Florida by the United States forces, the following 
provision was inserted in the same article : 

**The United States will cause satisfaction to be made for injuries, if any, which by 
process of law shaU be established to have been suffered by Spanish officers and in- 
dividual Spanish inhabitants by the late operations of the American Army in Florida.'' 
(S«)e treaties and conventions concluded between the United Statues of America and 
other powers, Forty-first Congress, 3d sess., Senate Ex. Doc. No. 36, pp. 791, 792.) 

In accordance with this treaty provision. Congress passed an act conferring jurisdic- 
tion upon the United States courts in Florida, andappropriated money to pay its decrees. 

But the practice of this Grovemment is shown to be against this in the case of Per- 
rin vs. United States, 4 Court of Claims, 545, and Seward^ letter, therein referred to. 

In the case of A. R. McDonald, Nos. 42 and 334, the commission made an award iu 
favor of the claimant, Mr. Commissioner Frazer dissenting. In that case the cotton 
was alleged to have been purchased by the claimant principally in Ashley County, Ar- 
kansas, under permits issued by the proper officers ot the United States Treasury, un- 
der the statutes regulating trade in the insurrectionary States, and the regulations of 
the Secretary of the Treasury, made pursuant to said statutes, and to have been de- 
stroyed in the same region by United States forces under the command of General Os- 
baiid, iu February, 1865. These statutes and regulations only authorized trade in the 
insurrectionary States within the lines of military occupancy of the United States 
forces ; and it was contended on the part of the claimants that the issuing of auch 
permits by the Treasury officers was controlling eyidence that the region covered by 
the permits, and within which 'the cotton was alleged to have been purchased and 
destroyed, was actually within the military lines of the United States. 

The entire claim of this claimant amounted, including interest, to over $3,000,000. 
The award was for the sum of $197,190, including interest. I am advised that, in th» 
making of this award, the msgority of the commission did not intend to depart from 
the principle held by them in the other claims for cotton destroyed ; but that they re- 
};arded the permits as controlling evidence that the region where the cotton was situ- 
ated was within the lines of Federal occupancy. 

After the capture of Knoxville, Tenn., the cotton of Cowan &, Dickinson in a ware- 
house was taken by Union military forces for fortifications, to repel the rebel attack of 
LoDgstreet, whose forces beleaguered the city November 17, 1863, and made an assault 
ii(>oD the defenses November 28. (See Senate Claims Committee report, No. 85, 2d sess. 
42d Cong., March 27, 1872.) 

As to claim of Cowan & Dickinson, of Knoxville, Tenn., see 93 Globe for January 
and February, 1873 ; House proceedings, 93 Globe, 697, 1022, 1088, 1196, 1200, 1401, 1468, 
1492 ; Senate, lO:^, 1061, 1214, 1360, 1434, 1474, 1477. A bill passed Congress February 
19, 1873, to pay for this cotton, but Congress adjoume<l in less than teu days from the 
time the President received it, and it failed for want of his approval. 

H. Rep. 134^ — 16 
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By the common law of war, as has been shown, no claim can be made. 

The questions therefore arise, Is it practicable, at this late day, to do 
justic^e alike to the Government and claimants, and are there reasons 
lor now admitting claims to be made f 

Congress doubtless prescribe<l the period of two years after the sup- 
pression of the rebellion within which claims should be tiled in order 
that some end should exist to demands of this class on the Treasury. 
And the act of March 30, 1868, required all money arising from cap- 
tured and abandoned property to be covered into the Treasury, (15 Stat., 
251.) This was intended to put an end to payments from the Treasury, 
except on judgments in pursuance of prior statutes. This policy so 
settled should not be changed unless for urgent reasons. 

The policy of the law was not to allow claims in favor of those who 
had organized or aided rebellion. They had no legal claims on the Gov- 
ernment. Nearly ten years have passed since much of this cotton was 
seized, and if the time is extended for making claims, very many, if not 
most of those who were really disloyal, will be able to assert and prove 
loyalty. The evidence of disloyalty will be almost entirely lost. The 
Commissioners of Claims, in their first annual report, in December, 1871, 
say: 

It is easier and more profitable to be loyal now than it was during the war, and 
much of the proof of disloyalty has perished, or oeen forgotten in the lapse of time. 

In their second annual report, December 9, 1872, they say : 

Wo find by experience that, to form a correct opinion as to whether a claimant waa 
or was not loyal during the war, we cannot nafely rely upon the mere opinion of witnofses 
as to his loyalty, and upon statements at this late day of alleged conversations.^ 

The Immense number of claims rejected for disloyalty, yet supported 
by much of apparent proof of loyalty, shows how unreliable the evidence 
is at this late day. 

Mr. Delano, with liis experience as chairman of the Committee on 
Claims in the Thirty-ninth Congress, said in the House of Representa- 
tives as to claimants from the States proclaimed in rebellion : 

If we go into an inquiry as to the loyalty of these individuals, my word for it every 
one of them will give us some evidence of loyalty. You will find that they will bi 
able to procure ex-parte affidavits or evidence of some sort apparently sufficient for the 
establishment of their loyalty. These, and like consideratious, have brought the com- 
mittee to the conclusion — and that conclusion was unanimous — that an effort to dis- 
criminate between the loyal and the disloyal would be an impracticability, and that 
the result of it would be to bring this House to the payment of all this class of claims.^ 

The net proceeds of captured and abandoned property remaining in 
the Treasury February 27, 1874, was $14,410,429. The awards made 
by the Court of Claims, and not yet paid, out of this fund are $1,834,011, 
and the claims still pending in that court aggregate over $20,000,000. 
To this are to be added claims now pending before Congress, reaching 
some millions. 

The cotton captured after June 1, 1865, approximates $5,500,000, 
representing about fifty thousand bales, nearly all seized as owned by 
the so-called confederate government, which had purchased it of citizens 
in exchange for confederate bonds delivered them. Yet, on this fund, 
most of it confessedly arising from cotton of this character, claims are 
filed before the Secretary of the Treasury by individual claimants, under 

^See Lawrence's House Rep. No. 91, 1 sess. 43 Cong., Feb. 9, 1874, p. 7. 
«*56 Globe, 509, January 30, 1866. 
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the act of May 18, 1872, covering 136,000 balers, nearly three times the 
amount seized, and aggregating nearly $18,000,000.^^ 

From all this it is apparent that no committee ot Congress could with 
any degree of justice either to the Government or claimants, investigate 
^separate claims. This could only be done by a body clothed with power 
to visit southern localities and ascertain facts by a searching scrutiny 
and personal conferences with witnesses. If any provision should be 
made in this class of claims it should be in a mode very different than 

^Memorandum, 

Treasury Department, Febnuiry 27, 1874. 

Gross proceeds of captared and abaudoued cotton, 

(iuclading premium on coin proceeds) .•. $21,500,000 00 

Expenses of collection, bale, &c 3,000,000 00 

Net proceeds $18,500,000 00 

Gross proceeds of miscellaneous property 1, 375, 000 00 

Expenses of collection, sale, &c 86, 000 00 

Net proceeds 1,289,000 00 

Miscellaneons receipts, rents of abandoned houses, &q 1, 121, 656 44 

Total araonnt covered in from above sources 20, 910, 656 44 

Refunded to claimants upon awards of the Court of 

Claims under section 3, act of March 12, 1863 6, 300, 463 80 

Refunded to claimants upon awards of the Secretary 

of the Treasury under section 5, act of May 18, 1872. 97, 734 10 

Paid for expenses, &c., under section 3, joint resolution 

of March 30, 1«6H 75,000 00 

Upon judgments of United States circuit court. New 

York, under act of July 27, 1868 27,029 37 

Amounting in the aggregate to 6,500,227 27 

The balance of said fund still remaining in the Treasury is 14, 410, 429 17 

Additional amount aicarded by the Court of Claims, and claims still pending for captured and 

abandoned lands. 

Awards made by the Court of Claims not yet paid, amount to $1, 834, Oil 00 

The claims still pending in the Court of Claims under the captured and 

abandoned property acts aggregate over 20, 000, 000 00 

The claims filed before the Secretary of the Treasury, under the act of 

May 18, 1872, cover 136,000 bales of cotton ; estimated value about. . 18, 000, 000 00 

The proceeds of cotton collected after June 1, 1865, and paid into the Treasury, ap- 
proximate $5,500,000, representing about 50,000 bales, of which over 40,000 bales, it is 
estimated, had been sold to the confederate government. 

Moneys covered into the Treasury to credit of captured and abandoned property fund. 

Proceeds of captured and abandoned property, inclnding premium on 
coin proceeds $20,910,656 44 

Profits to Government arising from purchase and resale of products 
under section 8, act of July 2, 1864 3,441,548 09 

Amount expended from proceeds of captured and abandoned property 
and returned 2,465,833 69 

Total 26,818,0138 22 

Deduct premium on coin proceeds of Savannah, Charleston, and Mobile 
cotton 2,566,768 29 



Amount covered in as proceeds of captured and abandoned property.. 24, 251,269 93 

M. L. NOEKR, In charge of captured and abandoned property. 

List of executive documents relating to captured and abandoned property j <f*c. 

39th Congress, 2<l session, House of Representatives, Ex. Doc. No. 97 : Captured and 

forfeited cotton. 
39th Congress, 2d session, Senate, Ex. Doc. No. 37 : Letter from the Secretary of the 

Treasury, relative to the proceeds of sale of cotton, &c. 
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that of an examiDatiou of claims in detail on ex parte evidence by a 
committee of Confess. 

Loyal citizens residing in the loyal States during the rebellion, bnt 
having property, real or personal, in the States proclailned in insurrec- 
tion, can by the strict rules of international law claim for it no immn- 
nity. Its local sitvs imparts to it the character and status of enemy's 
l)roperty. It may be lawfully used for military purposes, or destroyed 
if it will be useful to the enemy.* 

The property situated in the enemy's country owned by corporations 
existing by virtue of charters granted by foreign governments, or loyal 
States, or rebel States, before or since secession, can claim no protec- 
tion beyond that accorded to otl\jBr enemy's property. A large part of 
the property in the insurrectionary States might be held by corpora- 
tions, and thus be a means of strength to the rebellion.^* 

39th Congress. 2d session. House of Representatives, £x. Doc. No. 114: Letter of the 

Secretary of the Treasury, relative to cotton-claims. 
40th Congress, 2d session, Senate, Ex. Doc. No. 22 : Letter from the Secretary of the 

Treasury, relative to captured and abandoned property. 
40th Congress, 2d session. Senate, Ex. Doc. No. 56 : Letter of the Secretary of the 

Treasury, relative to the sale of captured and abandoned cotton. 
40th Congress, 3d session, House of Representatives, Ex. Dot. No. 82 : Letter from the 

Secretary of the Treasury, relative to the proceeds of captui'ed and abandoned 

property. 
4l8t Congress, 3d session. House of Representatives, Ex. Doc. No. 113: Letter from the 

Secretary of the Treasury, relative to the sale of captured vessels, cotton, &c. 
43d Congress, 2d session, Ex. Doc. No. 23 : Report of Acting Secretary of the Treasury, 

February 1, 1875. 

« Lawrence's Wheaton, 5&5-576; The Gray Jacket, 5 WaHace, 342-364; Whiting 
War Powers, (43d ed., 1872, p. 582;) Attorney-Gtsneral's opinion, November 24, 18tJo, 
11 Opinioi>s, 405 ; Elliott's Claim, September 7, 1868, 12 Opinions, 488 ; Perrin r*. 
United States, 4 Court Claims, 543. See note 31, ante, 

^This rule is not changed by the fact that the contiscation acts do not apply to cor- 
porate property. Planters' Bank vs. Union Bank, 16 Wallace, 483. 

House Kep. 777, 1st sess. 43d Cong., June 22, 1874 — Book-agents M. E. Church 
South, p. 12, dec. 

As to southern railroad companies, see House Report 34, 39th Congress, 2d session, 
March 2, 1867 ; House Rep. No. 3, 2d sess. 40th Cong., Deo. 11, 1867; Ex. Doc. No. 7a, 
2d sess. 40th Cong., Jan. 7, 1868; House Rep. No. 15, 2d sess. 40th Cong., Feb. 7, 186?; 
House Rep. No. 78, 2d sess. 41st Cong., June 9, 1870 ; see opinion of Stanton in House 
Rep. No. 7, Ist sess. 40th Cong., Nov. 25, 1867. 

It must be apparent that a rebellion cannot shield itself behind one or many corpo- 
rations, and thus use property for its purposes and deny the right of seizure for layal 
purposes. 

And it is the right and duty of military officers to select such propert'^ as best suit;} 
the purposes of military operations, and their decision is final— necessarily so. 

The Supreme Court, in Mrs, Alexander's Cotton case, asserted the power and duty of 
military officers to seize property, and said : 

^* It is true that this rule, as to property on land, has received very important quali- 
fications fi'om usage, from the reasonings of enlightened publicists, and from judioial 
decisions. It may now be regarded as substantially restricted * to special cases, dic- 
tated by the necessary operations of war,' and as excluding, in general, the seizure of 
private property of pacihc persons for the sake of gain. The commanding general mag 
determine in what special cases its more stringent application is required hy military emergen- 
cies; while considerations of public policy, and positive provisions of law, and the 
general spirit of legislation must indicate the cases in which its application may be 
properly denied to the proi>erty of non-combatant enemies." 

The right and duty of the Government to seize and occupy the property of corpo- 
rations to aid in suppressing the rebellion and in preserving the territorial integrit> o( 
the nation and the unity ot its people, are not based on the disloyalty of the owner. 
Disloyalty givea strength to the right, and additional ground for refusing to maiie 
compensation. The right and duty rest on the imperative necessity to seize it— an 
*' overruling necessity " which admits of no choice or discretion, but compels it, aoder 
penalty of imperiling the cause of the Union, or which renders it reasonably certain 
that such seizure is proper. It does not depend on the animus of the person whose 
property is seized — his loyalty or disloyalty. 
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Loyal citizens residing in the loyal States, or in the States proclaimed 
in rebellion, can, as a general rnle, by the strict rales of law, make no 
claim to compensation for ase and occupation of real property in the 
States proclaimed in insurrection, of buildings or lands, by military 
authorities during the rebellion. 

As by the laws of war the lawful military authorities might destroy 
houses in these Stat.es to prevent them from being a means of aid and 
comfort to the rebellion, or to hasten its speedy overthrow, so they may 
much the more be used without liability to make compensation.^ 

Thns Bynkershoek says : 

'* Bat the thing does not depend only on the quo animo ; for, even araon^ the sulnects 
of onr enemy, there are some, however few they may be, who are not hostilely inclined 
against as ; but the matter depends upon the law, because those goods are with the enemy ^ 
<ind because they are of use to them for our destruction," 

To which may be adfled, because they are essential to our success. 

It is certainly true that the members of a corporation, as such, are incapable of dis- 
loyalty, but it is not true in every resnect. Both the corporation and its members 
may be guilty of disloyal acts, and so disloyal. 

A corporation, like a tree, is known by its fruits. A corporation which encourages 
men to make war — to convert pruniug-hooks into spears, aud plowshares into swords — 
is bv no means loval. 

There was a time when it was held that a corporation coald not commit a trespass. 
Bnt that doctrine hcos long since been exploded. A corporation acts by its agents. 
Their authorized acts within the scope of the corporate authority are the acts of the 
•corporation. The maxim applies, quifacitperaliumfacitperse, 'A corporation may be 
gnilty of disloyalty. 

^ See letter of Quartermaster-Greneral M. C. Meigs, of February 26, 1874, in appendix 
to this report. 

No claim was made for use and occupation in the insurrectionary States before the 
commission held under twelfth article of the treaty between the United States and 
Oreat Britain of May 8, 1871, except ^* within the Utyal portions of the United States, 
or within those portions of the insurrectionary States permanently reclaimed by the 
United States, aud for damages resulting from such use and occupation.'^ 

It was conceded that use and occupation should be paid for in loyal States, and tb« 
only objection made to the consideration of such claims was, that the Court of Claims 
hacl jurisdiction. 

In Mr. Hale's report, it is said : 

'^ The counsel cited the letter of Earl Granville to Mr. Stewart, (No. 33 of parliamen- 
tary papers. No. 4, on the Frauco-Oerman war, 1871, British State Papers ;) Professor 
Bernard's '^Neutrality of Great Britain," &c., pp.440, 454 ; also the note of Mr. Abbot 
(Lord Tenterden) relating to this identical claim of Mr. Crutchett, id., 456; also, the 
case of William Cook before the commissioners under the convention of 1853 between 
the United Stat^v) and Great Britain, (United States Senate Documents, first and seoond 

■ Angel and Ames on Corporations, 9t'h ed., sections 311, 38-2, 384. 

ronton Bank v. McDonough, 5 La., 63 ; and see Ware v. Barrataria Canal Company, 15 La^ 168 ; Beers 
X. Hotuat»fiic Railrotid Co., 19 Conn.. 566; Bradley v. Boiton R., 2 Cash., 539 ; Baltimore R. Co. v. Wood- 
rug, A Md., 944 ; Sharrod v. Lwidan R. Co., 4 Exch., 585, 586 ; OiUenwater v. Madittm R. Co.,5 Ind., 9.19. 

Jiarlatt v. Levee Steam Cotton Prett Co., 10 La., 583 ; and see Memphis v. La»»er, 9 Hnmph., IS? ; Duncan 
T. Surry Canetl, 3 Starke, 50 ; Smith v. Birminaham Gat Co., 1 A. and B., 526, 3 Kev. and M., T71 ; Rex 
T. Medley, 6 C. and P., 292, per Denrnan, C. J. ; Maund v Monm^iUhshire Canal Co., 1 Car. and yi., 606, 4 
Man. and 6., 452, 455 ; Regxna v. Birmingham R. Co., 2 Gale and D., 236, 9 C. and P., 469 ; Eastern Counties 
R. T. Broom. 6 Exch., 314, 2 Eng. L. and £q., 406 ; Hatokine x. Dutehess Steamboat Co.. 8 Wend., 452 ; 
Beach X. Fulton Bank, 7 Cowen, 485 ; New York v. Bailey, 2 Denio, 433 ; Hay v. Cohoes Co., 3 Barb.. 42 ; 
WatMon X. BenneU, 12 Barb., 196 ; Kneass x. SehnylkiU Bank, 4 Wash. C. C, 106 ; Lyman x. WhiU River 
Bridge Co., 2 Aik., 255; Rabaesa x. Orlean* Nav. Co., 3 La., 461 ; Ooodloe x. City of Cincinnati, 4 Ohio, 513 ; 
SrHiih r.same, id., 414: MeCreadyx. Ouardians of the Poor. 9 S. and R.,94 ; McKim x. Odum, 3 Bland, 
ch. 431 : Humes x. KnoxviUe, 1 Hamph.. 403 ; Edioarde x. Union Bank of Fla., 1 Fla., 136 ; Bank etf Ken- 
tucky V. SehuylkiU Bank. 1 Parsous's Scl. Gas., 251 ; Whiteman v. Wilmington R. Co., 2 Harring., Del., 514 ; 
Ten Eyck x. Delaware Canal Co., 3 Harri^^oii, 200 ; Underwood x. Neivport Lyceum, 5 B. Mou., 130 ; Ham- 
ilton County X. Cincinnati T. Co., Wright, 603 ; Town of Akron x. McComb, 18 Ohio, 229 ; Riddle x. Pro- 
frietors, dtc., 7 Mass., 187 ; Thayer x. Boeton, 19 Pict., 516, 517 ; (kuman x. Stevbenville R. Co., A Ohio 
tate, 399 ; Moore x. Fitehburgh R. Corp., A Gray. 465 ; McDougald x. Bellamy, 18 Ga., 411. 

Chitty onPlead., 68; Fo^ole v. Common Couiicil of Alexandria, 3 Pet., 409; Bushel x. Commonwealth 
Ins. Co., 15 S. and R., 173. 

ChestniU Hill T. Co., in error, v. Rutter, A S. and B., 6. In this case ranch learning will be fonnd on the 
subject and many reft^rences to the Year-Books, and other ancient as well as mo<lem anthorities. Pint 
Baptiet Church x. Schenectady R. Co., 5 Barb., 79 ; see, also, N. Y. T. Co. x. Dryburg, 35 Penn. State, 
298. (c.) 

Tarborough x. Bank of England, 16 East. 6 ; Smith x. Birmingham Oas Light Co., 1 A. and E., 526; 
Mayor of I^fnn x. Turner, Cowp., 86 ; Denton x. Oreat Northern R. Co., 5 Ellis and B., 860 ; 34 Eng. L. and 
Eq., 154 ; see, also. Conger x. Chicago R. Co., 15 III., 366 ; Keegan x. Wentem R. Co., A S#»ld., 175. 

Lee X. Village of Samiy Hill, 40 N. Y., 422 : Beach x. Fidton Bank, 7 Cowen, 4R.'» ; Brotan v. South Ken- 
nebee Ag. Soc., 47 Maine, 275 ; N. F. R, Co. x. Schuyler, 38 Barb., 534 ; .34 N. Y., 30. 
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The policy determined on by Congress is clearly expressed in the act 
of February 21, 1867, which prohibits " the settlement of any claim for 

sessions Thirty-fourth Congress, vol. 15, No. 103, pp. 169, 463;) also the case of the 
United States vs. O'Keeffe, in the Supreme Court of the United States, (11 Wal!., llH',) 
and the cases of Waters, (4 C. Cls. Rep., 390 ;) Russell, (5 id., 120 ;) Filor r». United 
States, (9 Wall., 45;) also Campbell's case, (5 C. Cls. Rep., 252,) and Provine's case, 
(id., 455.) 

On the part of the claimant it was contended that, while the claimant was en- 
titled to compensation for the use of his property under the Constitution of the Uuit<?d 
States, the jurisdiction of the Court of Claims in the case was taken awav by the 
act ot Congress of July 4, 1864, (13 Stat., 381,) citing Filor vs. United States, (9 
Wall., 45.) 

An award was made in favor of the claimant for the value of the nse and occupa- 
tion, in which all the commissioners joined. 

The cases decided by the commission under art. 12, treaty 8th May, 1871, between 
United States and Great Britain, hold the same principle. Compensation was only de- 
manded by British subjects owning real estate '* within the loyal portions of the L'nitd 
States, or within those portions of the insurrectionary States permanently reclaimed h$ 
the United States^ and for damages resulting from such nse and occupation." See Hale's 
report to Secretary of State, November 30, 1873, p 46. The Government has always 
paid for any substantial use and occupation of real property in the loyal States when 
voluntarily taken by contract or impressment, and not as a military necessity by reason 
of hostile military operations. 

This will be seen from the following: 

** War Department, Quartermaster-General^s Office, 

Washington^ D, C\, February 19, 1874. 

*' Sir : I have to acknowledge receipt of your letter of February 16, 1874, asking 
information in regard to the laws under which this Office recommends payment 'for 
occupation of rest! estate during the war,' and ^ what has been the usage of the Got* 
emment in such cases,' &o. 

" The fifth amendment to the Constitution of the United St-ates provides that private 
property shall not be taken for public uses without just compensation. 

" The law of March 3, 1813, chapter 513, section 5, authorizes the Secretary of War to 
' fix and make reasonable allowances for the store-rent, storage, &«.,ibr the safe keep- 
ing of all military stores and supplies.' 

^* By the 42d Article of Revised Regulations (Authorized and effect. See House 
Rep. No. 6, Committee War-Claims, 2d sess. 43d Congress, p. 4) of the Army, August 
10, 1861, approved by the President, and published tor the information and govem- 
nient of the military service, it is made the "duty of the Quartermaster's Department 
to provide quarters, store-houses, offices, and lands for encampments for the Army. 
When public buildings, &c., are not sufficient to quarter troops, authority to hire 
private property for such uses is given by said regulations to the commanding officer 
of the department, who reports the case, and his orders therein, to the Quart ermaster- 
General. 

^* Claims for such rents due and not already paid, arising in loyal States during the 
war, when presented for payment, are investigated by the officer of this Department in 
the district wherein the claim originated, and reported to this Office. If they are founds 
on examination here, to be correct and just, the claims are forwarded with all the facts 
to the Secretary of War with report, and recommendation that authority be given to 
transmit the same to the Third Auditor of the Treasury, with recommendation for set- 
tlement. 

" (The act of March 3, 1817, chapter 218, section 2, for the * prompt settlement of ac- 
counts,' &c., provides that all claims against the United States shall be settled and 
adjusted in the Treasury Department.) 

" If the accounts before refeiTed to are approved by the Third Auditor and Second 
Comptroller, they issue a Treasury certificate showing the sum which those officers 
consider to be legally due to the claimants, and the appropriation to the credit of the 
W^ar Department applicable to the payment of their award. 

*'The Treasury settlement is returned to this Office for entry, when the Secretary of 
War is asked to make a requisition on the Treasury for payment for the amount. 

''These are in brief the law and the usage governing the disposition of rent-claims, 
arising in loyal StaU^s, filed in this Office. 

"It lias been decided that the law of July 4, 1864, providing for settlement of claintf 
for quartermaster stores taken during the war, does not apply to claims for rent 
" Very respectfully, your obedient servant, 

"M.C.MEIGS, 
" Quartermaster-General y Brevet Major-General^ V, 8. A. 

" Hon. WiixiAM Lawrence, M. C, 

** Bou8€ of BqfresentativeSy the Capitol^ D, C." 
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the occupation of or injury to- real estate when such claim originated 
during the war for^the suppression of the southern rebellion in a State 
or part of a State declared in insurrection.'^^ 

** War Department, 
Bureau of Military Justice, 

** JVaahingtofif D. C, January 4, 1875. 

" Sir : I have the honor to acknowledge the receipt from yon of two communications 
of the 29th ultimo: one relating to a claim for the use and occupation of a building 
taken and nsed by the military authorities in New Orleans in March, 1863; and the 
other referring to the matter of the settlement of claims of a similar character arising, 
however, in a State not in insurrection. To these communications I have to reply as 
follows : 

"2. As to the claim for rent of building taken and used (without contract) for officers* quar- 
ters, in Saint Joseph^ Mo. In your communication in reference to this claim, while you 
recognize the general liability of the United States to pay a claim of this character, 
you at the same time inquire as to the point of the practice of the War Department in 
the disposition of such claims. You say : ' What I want to know is, whether the naked 
power to examine and recommend for payment still exists in the War Department.' 

*' In my judgment claims of this character are strictly excluded from examination 
by the War Department. Rent cannot, in my opinion, as heretofore frequently express- 
ed, be held to be embraced within the term 'quartermaster's stores' as employed in 
the act of July 4, 1864, (see Digest, p. 99, sec. 3,) and I know of no other general statute 
empowering the Secretary of War, or any military official, to adjust and settle claims 
for the rent of land or buildings used or occupied by military authority, in the absence 
of any authorized contract for the purpose. 

*' It is understood, however, that claims of this charact-er have sometimes been con- 
sidered and reported upon as to their merits at the War Department, on the theory 
that they came within the fifth amendment fif the Constitution, providing compensa- 
tion for property taken for public use; but that even this practice has now been dis- 
continued, because the funds which were supposed to be applicable to the payment of 
the cost of investigating the claims (which was customarily done through an officer of 
the Quartermaster's Department) have all been turned into the Treasury under recent 
statutes. 

'*In my own opinion, the general declaration of the fifth amendment can,|;er se, con- 
fer no authority whatever upon an Executive Department or officer to adjudicate a 
claim of this character. It clearly confers no authority upon such Department or offi- 
cer to j>aj^ such a claim ; and if the authority to pay does not exist, to asHume (in the 
absence of any specific direction by Congress) to investigate and pass upon the merits 
of the claim, would certainly appear to be as extra-official, and uncalled for in fact, as 
it would be futile in law. 

" Verv respectfully, your obedient servant, 

"J. HOLT, 
' * Judge- A dvova te- G enera L 

"Hon. Wm. Lawrence, 

" Chairman Committer on War-ClaimSf 

^^House of Representatives.^* 

« 14 Stat., 397 ; 11 Opinions, Nov. 24, 1865, p. 405 ; 12 Opinions, 486, Sept. 7, 1868, de- 
clares that "a claim for use and occupation of real estato in Tennessee by the Army 
in January, 1863, cannot be settled by the Executive Department of the Government, 
nnder act July 4, 1864, and February 21, 1867." Filor vs. United States, 9 Wallace, 
45 ; Provine's Case, 5 Court of Claims, 455 ; Kimball's Case, u2., 252. 

For some time after the passive of the aut of July 4, 1864, the Quartermaster-Gene- 
ral's Department paid for rents m certain parts of the rebel States nnder regulations of 
that Department, as follows : 

" Proofs required in support of the above classes of claims, (claims for supplies fur- 
nished for use of the Army.) 

" That the claimant is a citizen of a State not in rebellion. Claims of citizens of the 
following States and parts of States, declared by the President of the United States, by 
his proclamation of 1st January, 1863, to be in rebellion, will not be considered, viz : 
Arkansas, Texas, Louisiana, (except the parishes of Saint Bernard, Plaquemines, Jef- 
ferson, Saint John, Saint Charles, Saint James, Ascension, Assumption, Terre Bonne, La 
Fourche, Saint Mary, Saint Martin, and Orleans, including the city of New Orleans,) 
Mississippi, Alabama, Florida, Georgia, South Carolina, North Carolina, and Virginia, 
(except the forty-eight con u ties deiignat«d as West Virginia, and also the counties of 
Berkeley, Accomack, Northampton. Elizabeth City, York, Princess Anne, and Norfolk, 
including the cities of Norfolk and Port«raouth.") 

See letter of Quartermaster-General M. C. Meigs of February 26, 1874, in appendix 
to this report. 
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A question has been made as to the right of the Government in war 
to seize the private houses of citizens. It seems clear that on the prin* 

But after the act of Febraary 21, 1867, the regulations were altered as foUows : 

I. Claims to be submitted to and examined by the quartermaster-general 

All claims of loyal citizens, in States not in rebellion, for '^ qnartermaster's stores'* 
actually furnished to the Army of the United States, aud receipted for by the proper 
officer receiving the same, or which may have been taken by such officers without giv- 
ing such receipts. 

II. Clalms to be submittkd to and examined by the commissary-general of 

subsistence. 

All claims of loyal citizens, in States not in rebellion, for '* snbsistence *' actually for- 
nisbed to said Army, and receipted for by the proper officer receiving; the same, or 
which may have been taken by such officers without giving such receipts. 

III. Proofs required in support of the above classes of claims. 

Ist. That the claimant is a loyal citizen of a State not in rebellion. (Claims of cit- 
zens of the following States, declared by the President of the United States, by bis 
proclamation of the first day of July, 1862, to be in insurrection, will not be considered, 
viz : Arkansas, Texas, Louisiana, Mississippi, Alabama, Floridfi, Georgia, South Caro- 
lina, North Carolina, and Virginia.) 

2d. Citizenship. — The claimant will be required to show by his own affidavit, sup- 
ported by the certificate of the clerk or recorder of the town or county of which he 
claims to be a citizen, that said claimant is a citizen of said town or county. 

3d. Loyalty. — The claimant will be required to file with his claim the oath of alle- 
giance,*' «&.c. 

Clnim of Joseph Segar. — Claim for compensation for use and occupation of his farm 
near Fortress Monroe in Virginia, during the late war, by the United States military 
forces. For Senate proceedings and debates, see Globe, vol. 89, second session Forty- 
second Congress, pages 2261, 2262, 2674, 2675 ; see Senate Report No. 95, second sesfsion 
Forty-second Congress. For House proceedings and debates, see Globe, vol. 91, page 
3844. See Stat., vol. 17, page 670. 

The act of June 10, 1872, 17 Stat., 699, paid for damages done to lease<l premises. 

But the general rule of public law is, that the Government is not liable for such un- 
authorized damages during the rebellion. 

In the report of the Committee on War-Claims, No. 740, 1 sess. 43 Cong., on a claim 
for use and occupation of, and damages to, a building used by the Government in Alex- 
andria, Va., in 1862 and 1864, it was said : 

'* It is proper to consider first the claim for damages done to the premises by rebel 
soldiers confined therein August 31, 1862. 

** On the 13th of February, 1863, the Committee on Military Affairs of the House re- 
ported in favor of paying $5,044 for these damages. From that time to this Congress 
has never made any compensation. (House Report No. 38, 3d session, 37th Congress, 
February 13, 1863.) This claim for damages is very different from a claim for use aitd 
occupation. The Government is not liable by any principle of public law to make com- 
pensation for wanton damage or depredations committed by rebel soldiers, even when 
imprisoned. 

** The Government only performed a dti/|^ when its forces captured the rebels, and hav- 
ing them in custody it had a right to imprison them and to seize the necessary build- 
ings for that purpose. And, as a general rule, a government can incur no liability for 
performing a duty or exercising a right in fla^ant war. An unlawful act by gotem- 
fiient authonty might bring liability. All this is shown in the House Report No. ^, 
made by the Committee on War-Claims, March 26, 1874. 

*' In a report made by Alexander Hamilton, Secretary of the Treasury, to the House 
of Representatives, November 19, 1702, he stated the rule of law to be — 

" That, according to the laws and usages of nations, a state is not obliged to make 
compensation for damages done to its citizens by an enemy, or wantonly or un- 
authorized by its own troops. 

" *Thi8 is a rule adopted in a resolve of the Continental Congress June 3, 1784 ; Joar- 
nals, vol. 4, p. 443. It was re-iterated and approved by a committee of House of Rep- 
resentatives March 29, 1822. American State Papers, Claims, 858.' 

*' The rule, as thus stated, applies to all damages, whether in battle, or by the seizare 
of army supplies, or the wanton destruction of private property on a raid or march, or 
otherwise. Undoubtedly it was a duty of the Government officers in charge of the 
rebel prisoners to use proper care that they should commit no waste. But it is not 
shown that they failed in their duty. It is presnnied that they did their duty, and ex- 
ercised proper care. This presumption rests on a well-known maxim. 
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ciples of the laws of war — the generally accepted law of nations-^the 
Governineut has a right in an insarrectionary district, or in '< enemy's 

'* But if this were not so. the GoTernment is not liable to make compensation for in- 
jnries resnlting from the torts, misfeasances, or omissions of duty of its officers. (See 
House Rep. No. 262, Ist ses. 43d Cong., p. 46, note 91 ; Gibbons V8. U. 8., 8 Wallace, 269.) 

*' The Government, therefore, is not liable for any part of this claim. 

** This is the rule as against even loyal claimants, and in a loyal State.'' 

This subject has been still more fully discussed in other reports of the committee. 

The following is given for information on the same subject : 

War Department, Washington City, February 24, 1874. 

Sir: In reply to your letter of the I6th instant, requesting information concerning 
the practice uf the Goverument in regard to the paymeuc of war-ulaims, the Secretary 
of War has the honor to ibform you that the'"e is nothing in the records of the War 
Department illustrating the pracMce of the Government in that regard during the 
revolutionary war, or that, of 1812. 

It may be remarked, however, that those wore wars with foreig i powers, when no 
portion of the iiihabitauts of the United Spates occupied the relation of eaemies to the 
iither portion, and no distiuciion prevailed between loyal and disloyal territory. At such 
p^^riods, therefore, there could have arisen none of that class of claims which, during 
the late rebellion, grew out of such relaiion or distinction. 

With reference to the three classes of claims originating in loyal States, specified in 
your letter, the following remarks are presented, not as exhausting the subject, but as 
affording you, without delay, a geoeral statement of the present usage aud opinion 
of this Department. You say : ** I wish to know what has been the practice of the 
War and Treasury Departments and of the Government duiing the war of 1812, and the 
rebel!' on, and revolutionary war, in the following eases : 

*' 1. For dani^e to crops, fences, &o., by an army in itu march, (in loyal States.) 

*' 2. For temporary oc<'upancy of houses and lands necessary (A) on a march, (B) pre- 
paratory to a battle, (C) afier battle. These will be required for officers, hospitals , 
stores, &c. 

** 3. For cotton-bales, timber, and materials to build a fort or breast- wot k in war, to 
meet or repel an enemy — this in a loyail State. This is ditterent from the erection of 
a fort in time of peace. * * * Now, I want the usage of all our wars. I also want 
the law and reference to cases, authorit-es, Slc. * * * To save time, I respectfully 
ask yon to send answer direct to me, for if sent to Speaker of House the delay may 
be ooEsiderable." 

Id regard to claims of the third class mentioned, it is believed to have been the uni- 
form practice of the War Department to abide by the well-established legal piinciple 
which precludes the executive branch of the Ghovernment from allowing claims for 
damages to property destroyed or injured in the common defense or due prosecution 
of war against a pablic enemy. This principle is clearly laid down in Par ham vs. 
Justices of Decatur County, 9* Georgia, 348, 349, cited in Digest of Opinions of the 
Judge- Advocate-General, p. 97, and is very fully set forth in " Whiting's War-Powers 
under the Constitution," (B<^ston, 1871,) pp. 331-341, a work, indeed, which may 
throughout be found to throw much light upon the questions propounded in your 
letter. 

The same general principle of law is believed to have heen uniformly observed in 
practice in regard to claims of the first class mentioned in your letter, for damages to 
crops, fences, &o. Cases, indeed, may have occurred where growing crops, fence-tim- 
ber, & c, may have been seized f<-r the use of the Army in loyal States, and claims for the 
iiame may have been legally adjustable by the Quartermaster-General and Commissary- 
General of Subsistence, under the act of July 4, 1864, as claims for supplies taken under 
an implied contract. But claitnsof this sort for damages are wholly excluded from 
the jurisdiction of the Executive Departments of the Government. (See Whiting, p. 
340.) 

As to claims of the second class mentioned, (for rent for houses or lands seized and 
occupied by the military authorities in loyal States during the rebellion,) where such 
occupation is an intrinsic part of active maneuvers, and the damage is clearly inci- 
dental to the critical operations of war, it may be unnecessary to say tnat such a claim, 
if presented, could not be allowed by this Department. In other cases of private lands 
and buildings, taken for military purposes, the practice is as follows : Claims for rent 
due, and not already paid, arising in loyal States during the war, when presented for 
payment, are investigated by the officer of the Quartermaster's Department in the 
district wherein the claim originated, and reported to the office of the Quartermaster- 
General. If they are found on examination there to be correct and just, the claims 
are forwarded, with all the facts, to the Secretary of War, with report, and recom- 
mendation that authority be given to transmit the same to the Third Auditor of the 
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country,-' to take and use whatever may be necessary for the conven- 
ience or support of the Army. 

Treasury. If approved, tbey are then traiiBmitted vritb recommeudation for settle- 
nieut. 

This is done by virtue of an implied contract, under the fifth aniendment of the 
Constitution. An act of March 3, 1813, ch. 513, sec. 5, authorizes the Secretary of War 
to "fix and make reasonable allowance for the store-rent, storage, &c., for the safe- 
keeping of all military stores and supplies. By the forty-second article of Reviised 
Regulations of the Army, August 11, 1861, approved by the President, and published 
for the information and government of the military service, it is made the duty of the 
Quartermaster's Department to provide quarters, store-houses, offices, and lands for 
encampments for the Army. When public buildings are not sufificient to quarter 
troops, authority to hire private property for such uses is given by said regulations to 
the commanding officer of the department, who reports the case, and his orders thereio, 
to the Quartermaster- General. 

It must be admitted that the regular mode of providing lands and buildings for the 
temporary occupation of the Army is by express contract, and that there is no specific 
statutory authority for the allowance of rent-claims on the ground of an implied ooo- 
tract, as there is in the case of quartermaster's stores and subsistence; but it h 
believed that the practice of the War Department in this regard is well known to Cod- 
gress, and thus far it has met with no mark of disapproval. 
Respectfully, 

W^M. W. BELKNAP, Secretary of War. 

Hon. William Lawrence, 

Chairman Committee on War-ClaimSj House of Representatives, 

War Department, Quartermaster-General's Office, 

Washington, D, C, February 26, 1874. 

Sir : I have the honor to acknowledge the receipt of your letter of the 24th instaot, 
on the subject of this Department paying for rent of property in certain parts of the 
rebel States, subsequent to the act of July 4, 1864 ; and to invite your attention t-o the 
inclosed printed schedule of proclamations of Presidents Lincoln and Johnson, respect- 
ing the condition of the insurrectionary States. 

By reference thereto, it will be seen that the proclamation of July 1, 1862, declares, 
among other States, Louisiana in rebellion. The proclamation of January 1, 1863, de- 
clares Louisiana in rebellion, except certain parishes. The proclamation of April 2, 
1863, declares the whole State in rebellion, except the port of New Orleans. 

The proclamation of January 1, 1863, shows what States and parts of States were, at 
that time, in rebellion. 

The act of July 4, 1864, to restrict the jurisdiction of the Court of Claims, was made 
applicable to all States and parts of States, except such as were excluded by proclama- 
tion of January 1, 1863. 

On June 18, 1866, Congress extended the benefit of the act (4th July, 1864) to the 
counties of Berkeley and Jefferson, West Virginia. 

On July 28, 1866, the same benefits were extended to loyal citizens of Tennessee. 

The Judge-Advocate-General having held, February 16, 1866, that a claim for sub- 
sistence-stores, taken for Army use during the war, in one of the parishes in Louisiana 
excepted by the President from the operations of his proclamation of January 1, 1863, 
was not within the provisions of the act of July 4, 1864, authorizing the settlement of 
such claims, no claim for quartermaster's stores arising in this State was faYorably en- 
tertained after that date. This decision was also made applicable to the counties of 
Berkeley and Jefferson, in West Virginia, until the passage of the act of July 18, 1866. 

New Orleans having been excepted in proclamation of April 2, 1863, claims for rent in 
that city were paid, based on certified accounts, and authority of accounting officers of 
the Treasury, up to close of war, August 20, 1866. 

Since the passage of the act of February 21, 1867, which made it unlawful for the 
Executive Departments to favorably entertain any claim arising in any States declared 
in rebellion in proclamation of July 1, 1862, none have been recommended by the Quar- 
termaster-General for payment. 

BentSf arising in Tennessee during the war, were favorably considered up to June 12, 
1865, when the Secretary of War made what is known as the " Murfreeslxirough ^ de- 
cision, (copy inclosed.) Between that date and peace proclamation of August 20, 1866, 
none have been recommended by this Office. 

Rent-claims arising in counties of West Virginia during the war, including Berkeley 
and Jefferson, have been and are now being favorably considered, as no law or orders 
have been found adverse thereto. 

Under an opinion of the honorable the Attorney-General,' that contracts are not 

• Opiuion, September 2, 1870, vol. 13, p. 314, Opiiiions AttorDeys-Geoeral. 
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These laws are recoguized as existing laws, and sauctioned as siicli 
by the Constitution, art. 1, sec. 8, clause iii ; Opinions of Attorneys- 

aflfected by the law of February 21, 1867, it is understood that claims for rent, in which 
contracts have been proved to the satisfaction of the accounting-officers, have been 
settled by them without regard to locality. 

I am, very respectfully, your obedient servant, 

M. C. MEIGS, 
QiiurtermMter-Generalf BvU Maj, Gen,., U. S, A 
Hon. William Lawrence, 

Chab-man Comifnittee on War- Claims, House of Representatives, 

Washington, D, C 

Memorandum for government of officers charged with the consideration of claims from hostile 

districts, 

Quartermaster-General^s Office, 

Washington, D. C.,June 12, 1865. 

Murfreesborongh hospital. — Claim of Mrs. 8. D. Willard. 

Murfreesborough was a hostile town captured by our troops from an enemy who did" 
not surrender on terms, but was driven out by force of arms. Everything in it wa» 
prize of war. as at Savannah and Atlanta. Buildings were occupied for shelter of 
troops, and for sick and wounded soldiers of the capturing enemy. 

It does not appear that the military department should order payment of any rents, 
under such circumstances. When active operations of war are over, and peace is re- 
stored to the district, the Government will doubtless give up the property which it 
does not confiscate as rebel property, or as used against it, or will pay rent from the 
time of restoration of peace and re-establishment of civil authority. 

Claims for destruction of property, fenced, crops, &c., in hostile districts, by the march 
or occupation of troops, are on the same footing as claims for rent of buildings in cap- 
tured towns. 

All these should be left for the consideration of Congress, to be finally disposed of 
under such general legislation as may be enacted. 

The appropriations for the Quartermaster's Department are not sufficient to provide 
for such claims which will be presented. 

The claims for fences burned and crops destroyed by the presence, on the march or 
in encampments, of the troops, would amount to many millions of dollars. 

M. C. MEIGS, Quartermaster-General, Bvt, Maj,-Gen., U, S, A. 

Angust 14, 1865, approved by Secretary of War. 

True copy of decision. 

M. I. LUDINGTON, Quartermaster, U. S. A. 

Q.M.G.O.,Feb.26,1874. 

Barrack and Quarters Branch, 
Quartetnnaster- GeneraVs Office^ December 16, 1874. 

Case of . 

Request of Hon. William Lawrence for an opinion as to whether the Government is 
liable to pay rent, ** even under General B,nelVs proclamation, " for property used by 
military authorities at Nashville, Tenu., and for information as to whether ** if rent 
was paid, was it under contract f The claim under consideration being the Southern 
Methodist Publishing-House of Nashville, Tenn., stated at $457,150. 

In a letter to the Secretary of War, 10th December, 1874, Hon. Mr. Lawrence says : 

•* In my report from Committee on War-Claims, No. 777, June 22, 1874, (Report No. 
777, H. of R., 43d Congress, 1st session, herewith,) I said in substance, that during all the 
time of our (military) occupancy of Nashville, the military authorities did seize and 
occupy whatever buildings were necessary for military purposes, and the Government 
has never recognized a liability to pay for them. (See p. 22 of report.) 

*' This is controverted, and it is alleged that the Army uniformly paid for the use of 
all property occupied by them in Nashville. 

''Now, I wish you would inform mo if this be true, that the Army uniformly paid* 
&,c. What was the usage T 

"You, of course, know the act of February 21, 1867, prohibits the payment of rent. 

"Also, in my Report No. 262, of March 26, 1874, which I inclose herewith, you will see 
on pages 75 and 76 the ' Murfreesborough Decision ' against paying rent. 

" I wish especially to be advised : 1st. What was the usage f 2d. If rent was paid at 
NMhville».was it under contract f 3d. On page 20 of Report 777, you will see a refer- 
ence to (General Buell's proclamation. Now, I want to know if my construction of 
that proclamation in that report is the one adopted by the War Department and the 
Judge Advocate-General T 

"I insist the proclamation imposed no duty to pay rent, independent of the SAt ot 
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General, vol. 11, p. 299; Speed^s opinion, July, 1865; 1 Opinions, p. 27. 
And the Constitntion recognizes, and to some extent limite, the right 
of military authorities to occupy the houses of private citizens. The 
third article of amendments declares that — 

No Koldier shall, in time of peace, be quartered in any house without the consent of 
the owner, nor in time of war but in a manner to be prescribed by law.'"'' 

Febmary 21, 18^. By pnblic law, as decided in the Mnrfreesborongh decision, theGov- 
emment is not liable to pay rent eren under BuelFs proclamation. 

" These are very important questions, and I hope to have an early and weU-oon&id* 
ered reply. 

** If necessary, please let me have yonr opinion, and, if proper, that of Jndge Holt" 

The letter beine referred by the Secretary of War to the assistant jndge-advoca^ 
general, it was, December 12, 1874, referred to the Quartermaster-General, " with 
reqnest for early report." 

ist. ''As to the UHa^e." 

On examination of the returns of the various quartermasters stationed at Nashville 
during 1H62, 1863, 1864, and 1865, it is fonnd that they take np a large quantity of prop- 
erty, namely, store-houses, hospitals, stables, shops, quarters, and various lots, as har* 
ing been rented by the Qnartermaster's Department and rent paid therefor, inclndiog 
the full year of 1865 ; some of the returns indicating a yearly rental of over $36,000. 

2d. " If rent was paid at Nashville, was it under contract f" 

Under the head or ** date of agreement, contract, or entry into service," various dat« 
are given in the reports; but after a very careful examination of the records, no wriu 
ten agreements or contracts covering said rents in Nashville are found on the files of 
this Office or at the Treasury. It is reasonable to infer that the agreement was a verbal 
one between the officer who certifies the report " No. 9 " as a ** true report of all the 
persons and articles employed and hired '' by him during the month, and the owner of 
the building. 

While the Government is not bound by the unauthorized promise of an officer of tiM 
Department, as decided in the " Filor " case, in December, 1869, the question arises 
whether the Government (the accounting officers) had not, previous to that deeision, 
approved the contract or agreement of the quartermaster by the settlement of his 
accounts covering the disbursement of public money under said " contract,'' " agree- 
ment," or " entry into service.'' 

On page 28 (Report No. 262) it is shown that ''a contract is an agreement between 
competent parties, upon a sufficient consideration, to do or omit some lawful act. Where 
the assent of both parties is not given there is no contract." 

Is not the assent of the Grovemment given by the action of the accounting officere, 
as above stated f And the assent of the property-owner given when he received the 
rent f The act of renting was " lawful " nader Revised Army Regulations of 1861 and 
1863, par. 1071, doubtless. 

Does not this bring the payment of rents already made in Nashville within the ex- 
ceptional cases marked on page 27 of Report No. 2iS2, for which *' the Government, in 
honor and in law, is bound to make compensation f " 

The attention of the Quartermaster-General is invited to his letters of February 19, 
1874, (notes of page 25, Rep. No. 2620 and of Februarj^ 26, 1874, (p. 74 ibid.) In the 
last it is shown that rents arising in Tennessee during the war were favorably consid- 
ered up to June 12, 1865, when the Secretary of War made what is kno«rn as the Mnr- 
freesborongh decision, (on p. 76.) Between that date and peace proclamation of An- 
gust 20, 1866, none has been recommended by this Office. 

No unbound copy of General Order No. 100, Adjutant-General's Office, April 24, 1863, 
(" instructions for the government of armies of the United States in the field,") is 
found in the inspection branch. The library copy, however, is at hand, and attention 
is respectfully invite<l to paragraph 34, p. 7, a portion of which only appears to be 
quoted on page 14 of Report No. 777, with reference to the claim being considered. 

Referring to Mr. Lawrence's inquiry, whether his construction of General Bnell's 

?roclamation (given on pp. 20,21 of Report No. 777) is the one adopted by the War 
>epartment and Judge-Advocate General, attention is also invited to section 8, page 
22, of said General Order No. 100, of 1863, relating to ''armistice capitulation.'' 
Respectfully submitted to the Quartermaster-General. 

M. I. LUDINGTON, 

Quartermaster United S^te» Army. 

^ — , 

'^It has been said that ^'no [express] provision has ever been made by statnte for 
billeting troops upon the citizens of the United States ; but in time of war, rebellion, 
&c., troops have thns been quartered, under the authority of the ' customs of war in 
like cases.' " (Scott's Digest Military Laws, p. 24, note 14, edition of 1873.) 
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Here is a limitation on the exercise of the right of eminent domain, 
in time of peace, to quarter soldiers in the houses of private citizens, 
even by virtue of an act of Congress, and with just compensation, 
^^ without the consent of the owners.'' Here, also, is a recognition or 
concession of the prior existing military common-law right, in cases of 

Qlautkrmaster-Ge>'krai/s Office, 

December 22, 1874. 

Re«pectfnlly returned to the honorable the Secretary of War. 

Thn inteution and rule of the Goverunieut in regai'd to rent« in captared townn and 
plac4)8 wa8 first furmally declared, I think, in the ''Murfi-ee^burongh decision/' sl^ 
l)riuted in Report H. R. No. 2<)2, Forty-third Congress, first session, page 76. 

The Qnarteruastei^General considered, when his attention was lirougbt to this snb- 
ject, that errors bad obtained in the practice of disbursing quartermasters, acting 
generally under orders or instructions of oonimauding officers occupying the country, 
in paying rent in towns held by troops, Nashville and Murfreesborough being among 
tbeiD. A considerable claim having been preferred for rent of premises occupied as a 
hospital in Murfreesborough, he drew up the memorandum of his views, (page 76 of 
the report,) which, having been dnly considered at the War Department, was approved 
by the Secretary of War and pnblished>«8 a guide for the future. 

In cases in which, under a wrong impression of their duties, officers had ordered 
payment or had paid rents in Nashville or other towns, the accounting officers of the 
Treaanry, it is believed, allowed and passed their accounts for such disbursement8< 

But the Murfreesborough decision was an authoritative decision of the question, and 
instructions were given U) conform thereto thereafter. 

The records of tne Qnartermaster-General's Office contain much correspondence on 
this subject, and the inclosed memoranda, prepared by officer in charge of the claims 
branch of this Office, give some information upon the history of the question. 

It is not to be doubted that considerable money was paid for rent in Nashville and 
in some other towns, before the practice was corrected by the prouiulgatiou of the 
Marfreesborongh decision. 

Whether binding contracts were made is a question to be decided by the written 
documents in each caae. 

The mere fact of issue of a voucher certified by an officer, does not constitute or 
prove a contract. A voucher is merely a bill of prices and quantities, with certifi- 
cate of the officer who issued it, of his opinion that it is justly due. 

8uoh a voucher, if transmitted to the Quartermaster-Generkl's Office, or finally to the 
aceonnting officers, for settlement, is liable to correction in price, in time, and in every 
particular in which it may be shown to be wrong, or in connict with superior orders of 
the central authority of tlie Executive, through the head of the War Department. 

The principles which govern such cases have been sufficiently laid down by the tri- 
bunal of last resort) the Supreme Court, in the " Filor'' case. 

As regards the alleged ** proclamation '' of General Buell, and ''capitulation" of 
Nashville, I find no such proclamation, and no such capitulation. If they ever existed, 
they should be of record, and be produced. 

Tbe proclamation of the disloyal mayor of a disloyal town is not the evidence to 
prove, against the Government of the United States, the existence of such important 
historical acts or documents. 
Respectfully, 

M. C. MEIGS. 
Quartermaaier- General, Bvt, Mtkj, Gen^, U, iS. A. 

War Department, Bureau of Military Justice, 

December 30, 1874. 

Respectfully returned to the Secretary of War. 

Tbe within inquiries of Hon. William Lawrence relate mainly to matters of fact and 
osage, of which the evidence is principally contained in the records of the Quartermas- 
ter Department, and the same have accordingly been answered from that Department. 

As to the action of General Buell, referred to bv Mr. Lawrence as a ** proclamation, '^ 
but which appears to have been simply a general assurance given prior to the occupa- 
tion of Nashville, in February, 1862, tnat ample protection would be extended to the 
persons and property of peaceable citizens by the Army — this, it is clear, is of no sig- 
nificance whatever in connection with the subject of war-claims. Even if General 
Buell had issued a proclamation or made an order« by which claims of this character 
were recognized or their recognition was guaranteed in the fntnre, such action would 
have been wholly futile, in the absence of authority or sanction from the Govemmeut. 

As to the further point, of the effect of a contract, in excepting war-claims fiom the 
operation of the act« of 1864 and 1867, prohibiting their settlement, it is only necessary 
to refer to Filer's case in 9 Wallace, whicb'settles tne law that no agreement nor proniise 
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military necessity in time of war, to quarter soldiers in the houses of 
citizens within the theater of military operations. 

And this military common-law right is limited by the third article of 
amendments, so that in the conditions stated the right can ouly be 
exercised "in a manner to be prescribed by law." 

But this limitation only extends to the dwelling-houses, with their 
proper appendages, of loyal citizens. 

Story says of this provision : 

Its plain object is to secure the perfect enjoyment of that great rio^ht of the common 
laW; that a man's house shall be his own castle, privileged against all civil and mili- 

for compensation given by an officer of the Army, upon the taking or occupation of prop- 
erty for public uses during the war, can amount to a contr<wt, unless the same is aathor- 
ized or sanctioned by the Government, acting through the Secretary of War, the head of 
a staff-department, or other properly-accredited superior, immediately representing tbe 
Executive. In the absence of such authority the pretended contract is, as the coart 
indicates, no more than an agreement of an unauthorized agent and a stranger. More- 
over, it is a contract prohibited by the laws of war, which, in making every inhabitant 
of the rebel States jprima facOe a public enemy, interdicted all intercourse and commer- 
cial relations between such enemies and our own citizens. 

J. HOLT, 
Jadge-Advocate-Generah 

War Department, January 4, 1875. 

The Secretary of War has the honor to transmit to the House of Representatives, in 
reply to a communication from the chairman of the Committee on War-Claims, dat«d 
December 10, 1874, inclosing copies of Report No. 777, of June 22, 1874, and Na 2CS, 
of March 26, 1874, from the Committee on War-Claims, and requesting to be advised 
as to the usage of the Government in regard to the payment of rent tor property oc- 
cupied for public uses during the war, at Nashville, Tenn., the inclosed copy of a report 
from the Quartermaster-General of the Army on the subject, together witii the memo- 
randa referred to therein, prepared by the officer in charge of the claims branch of 
the Quartermaster-Generars Office. 

Regarding the "proclamation " of General Buell, referred to by the chairman of the 
Committee on War-Claims, and his (the chairman's) request to be informed if Lis con- 
struction of that proclamation (pages 20 and 21 of Report No. 777, 43d Congress Ist 
session) is the one adopted by the War Department and the Judge-Advocate-General, 
the Secretary of War respectfully invites attention to the inclosed copy of the opinion 
of the Judge-Advocat-e-Cieueral, dated December 30, 1874, relative thereto. 

WM. W. BELKNAP, 

Secretary of War. 

War Department, 
Bureau of Military Justice, 

Washingtont D, C, January 6, 1875. 

Sir : In reply to your communication of the 5th instant, I have to advise yon that I 
am unable to recall any case in which rent was, within my knowledge, paid by the 
United States for the use of real estate seized and occupied by the military authorities 
in the State of Tennessee during the war, and while that State remained in the atti- 
tude of a State in insurrection. Nor am I aware of any general liability to pay sach 
rent ever having been recognized by the Government. I have always supposed, on the 
contrary, that the well-established rule of public law, (indicated or had in view by 
me, in opinions cited in Digest, p. 96, $ 33, and p. 99, $$2, 3,) that a government 
was empowered to seize and use the property of an enemy during a war without be- 
coming liable to render compensation therefor, had been an axiom with our Govern- 
ment during the rebellion, and that the usage had uniformly been in accordance with 
this principle. If any exceptions occurred they are not known to me ; but if saeh 
were actually, by inadvertence, will probably be found in tbe Quartermaster-Gen- 
eraPs Office, or in the '' claims branch '^ of the War Department ; and to these I would 
respectfully refer yon. 

I would add, specifically, that no information in regard to the cases noted on pagee 
3 and 4 of the statement of the ^^ Church claim" is to be found in the files of &ii 
Bureau. 

Very respectfully, your obedient servant, 

J. HOLT, 
Judge-Advocate-GeneroL 

Hon. Wm. Lawrence, 

House of RepresentativeSf Washington, Di C. 
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tary intrumon. The billeting of soldiers in time of peace upon the people has been a 
cummou resort of arbitrary princes, and is full of inconvenience and peril. In the 
petition of right (4 Charles I) it was declared bv Parliament to be a great grievance. 
(2 Story Const., 4 ed., $ 1900; 2 Cobbett's Pari. Hist., 375; Rawle on Const., ch. 10, pp. 
126, 127 ; 1 Tuck. Blackst. Comm., Appx. 300,301 ; 2 Lloyd's Debates, 223.) 

From all this it is apparent the limitation, in time of war only, ex- 
tends to dwellings, as stated, and not to other buildings or lands ; and 
it cannot extend to States proclaimed in rebellion by the President, in 
pursuance of an act of Congress. 

This is so on general principles. The usage of our Government dur- 
ing the rebellion, the acts of Oongress, and the authority of the courts, 
all unite in declaring that, in military parlance, the States proclaimed 
iu insurrection thereby became '^enemy's country," and the inhabitants 
subject to the laws of war. The rebeliion itself operated to forfeit the 
protection to which the inhabitants and property of the insurrectionary 
States would otherwise, under the Constitution, be entitled. (House 
Rep. No. 262, Com. War-Claims, 1st sess. 43d Congress, March 26, 1874, 
pp. 5, 10, 11, 14 ; The Prize Cases, 2 Black, 636; Mrs. Alexander's Cotton 
Case, 2 Wallace, 419.) 

This article of the Constitution is to be construed with reference to its 
evident purpose. The reason of law is the life of the law. The object 
of the article was to give protection to the homes of citizens entitled to 
protection. It could not have been designed to protect citizens in re- 
bellion. It is absurd to suppose provision would be made to protect 
those on whom the Government was making war — enemies. 

It cannot apply, then, to rebels, nor can it apply to loyal citizens in an 
insurrectionary district in time of rebellion. It would be impossible to 
execute such an exception. The inquiry in time of war could not be 
made. The attempt to do so, or to execute it, might defeat the object of 
carrying on a war to suppress rebellion, or render it impracticable. This 
must be so for the same reason which induced the Supreme Court to 
declare that ^^all'^ the inhabitants of an insurrectionary district are to 
be " treated as enemies." (2 Black, 636.) 

The term " war," then, in this article of the Constitution, must be un- 
derstood to refer to war with a foreign power, that war which Congress 
has *' power to declare." In case of rebellion. Congress does not *' de- 
clare war," but executes the laws, and carries on war for national exist- 
ence and defense. 

This amendment of the Constitution applies to the quartering or billet- 
ing of soldiers in houses. This was the evil aimed at. A practice had 
existed of sending soldiers to the private houses of citizens for shelter 
and support. This is a very dififerent affair from taking a house for use 
as a hospital or for other military purposes. 

The seizure and occupancy of houses for military use may become an 
imperative military necessity in a rebellious district. It may be neces- 
sary i\s a means of disabling the enemy as well as providing shelter for 
loyal troops. 

Iu case of war with a foreign power this right of impressment may 
exist even with no statute to prescribe the mode of its exercise on the 
theater of war and among our own citizens. 

But soldiers could not be quartered in houses or billeted on citizens 
for support, except in pursuance of regulations prescribed by law. 

But, in addition to this, the seizure of houses in the insurrectionary 
States was authorized "iu a manner prescribed by law." 

The President was authorized to proclaim States in insurrection, and 
he did so. (Act July 13, 1861, § 5, ch. 3; act July 31, 1861, ch. 32; H. 
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Eep. No. 2G2, Committee on War-Claims, Ist sess. 43d Congress, March 
26, 1874, p. 3.) 

This by necessary intendment and in efifect carried with i( all military 
common-law rights. The acts of Congress of April 24, 1816, section 9^ 
(ch. 69, § 9, 3 Stat, at L., 298,) and of May 7, 1822, (3 Stat, at L., 689.) 
authorize the President to prescribe "Army regulations^ having the 
force of law. (Scott's Digest Military Laws, p. 134, § 182 ; U. S. r«. Elia- 
son, 16 Peters, 291 ; U. S. V8, Freeman, 3 How., 566; Gratiot vs. U. 8., 4 
How., 80; Opinions Attorney-General, January 1, 1857, and Mav 19, 
1821 ; Harney vs. U. S., 3 Nott & H., 42.) 

The regulations so prescribed declare that — 

The laws of the United States and the general laws of war authorize, in certain 
cases, the seizure and conversion of private property for the subsistence, transporta- 
tion, and other uses of the Army. • • * All property lawfully taken from the enemy, 
or from the inhabitants of an eneniy^s country, instantly becomes public property, and 
must be used and accounted for as such. (Kegulati(ms of 1861 ; Appendix to 1^63, p. 
512, $ 21.) 

The " instructions for the government of the armies of the United 
States in the field,^ approved by the President and published in General 
Orders No. 100, Adjutant General's Office, April 24, 1863, only reiterate 
what had been done under previous orders. These declare that — 

The United States acknowledge and protect, in hostile countries occupied by them, 
strictly private property. * • » This rule does not interfere with the right of the 
victorious invaders to tax the people or their property, to levy forced loans, to bilhi 
Holdiersj or to appropriate property, especially houses, land, boats or ships, and churches, 
for temporary and military uses. (Scott's Digest Military Laws, pp. 447 and 1177: 
House Rep. No. 262, Committee on War-Claims, 1st session 4:kl Congress, March 2t>, 
ld74, p. 14.) 

Here, then, is a regulation by Imc applicable to the States proclaimed 
in insurrection.*^^ 

In House report No. 44, 2d session 43d Congress, January 8, 1875, a 
question was decided on of an analogous character. During the rebellion, 
on the 8th March, 1864, William P. Mellen, supervising special ageot 
of the Treasury Department, leased to Hiram W. Love, of Iowa, from 
that date to 1st January, 1865, about 88 acres of " abandoned" lands in 
Desha County, Arkansas, and Love agreed to pay, as rent, one ceuti)er 
pound on all cotton, and a proportionate sum upon all other pro<luctj» 
raised by him, to employ freedmen, &c. The land was cultivated by 
Love in cotton, which promised a productive crop, but before it was 
picked. Brig. Gen. E. S. Dennis, of the United States forces, command- 
iug some 15,000 troops, arrived at the mouth of White River, in carry- 
ing on military operations against the enemy, and, after examining tbe 
vicinity to select a proper place of encampment for his forces, issued au 
order reoiting that — 

There being no gronnd in tins vicinity saitable for an encampment excepting this 
field of growing cotton, claimed as private property by Major Hiram W. Love, the 
troops of this command will at once disembark and go into camp on this field afore- 
said, the same being necessary for military purposes. 

The forces did so encamp on the land leased to Love, and most of the 
crop of cotton was destroyed. 
This was discussed May 15, 1874, and, without disposing of the bill, 

^°' It has been said '^ that the Executive Departments must necessarily do many tfafiogs 
essential to the proper action of the Government, for which there is no [express] stat- 
utory provision ; and it is necessary that they should construe such laws as they are 
i-equired to execute. Their construction of a statute when not affecting private ri^itfi 
is held to be binding in the courts." (Scott^s Digest Military Laws, p. l:i4, ^ 182, not**, 
citing United States ». MacDaniel, 7 Peters, 2 j United States r. Lytle, 5 McLean, 9.) 
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the Senate went into executive session, the effect of which was to re- 
commit it. (Coupfressioual Record, vol. 2, part 4, 1st session 43d Con- 
gress, vol. 5, pp. 3922, 3935.) 

The proper inquiry for this committee now is as to the duty or lia- 
bility of the Government to make compensation in any form for the 
damage which the claimant sustained. 

The State of Arkansas was one of those declared by authorized proc- 
lamation of the President in insurrection. 

At the time of the damage complained of the State was in insurrec- 
tion — war was flagrant. 

The encampment which resulted in the damage was an unavoidable 
military necessity. The Government, and its military officers, in mak- 
ing the encampment, performed an indispensable duty^ and the injury com- 
plained of was, therefore, the result of acts entirely lawful apd proper. 

The claimant insists that his crop would have amounted to 154 bales 
of cotton, of 500 pounds each, so that the Government would have re- 
ceived at this estimate $770 as rent ; but little more probably than the 
cost of leasing and managing the abandoned lands, with all the losses, 
expenses and risks of collecting. 

Yet it is assumed that for this, and the general purposes stated. 
Congress consented to incur in this case a liability ranging from $5,000 
to $128,170. 

It is assumed that Congress ingrafted an exception on public law, 
without saying so in any words, which may involve a liability for many 
millions. 

It is certainly a misfortune that this claimant should suffer ; but it is 
equally certain that he and all others having leases would have lost all 
but for the marching and encamping and battles of our armies. 

On the principles already stated, if the Government had sold and 
patented this land to the claimant, either prior to or during the war, he 
would have had no claim for the injury he sustained. 

In all the insurrectionary States there were very many loyal men who 
suffered as much and more than this claimant. 

Their land-titles were as. sacred as his. This claimant went into an 
enterprise, expecting, if successful, to make immemse profits. He took 
the risks of war — of the march of armies. His chances were better 
than those in a lottery, but he knew in advance the hazards, and chose 
to incur them. 

It was forcibly said, in the Senate debate on this claim, that " the 
reason that the Government is not responsible for propertj^ destroyed in 
the crash of battle ^ is, " that the Government is about its laxcful bust- 
nesSj and that this destruction of property is a necessary consequence 
of a lawful act on the part of the Government in defense of itself 
and in defense of its citizens." And it was well insisted that " all the 
incidents of a campaign are covered by the same principle as the battle- 
fields." 

We "cannot have battle-fields without having previously had camps, 
and marches, and all the conveniences and incidents which enable an 
army to rea<;h the battle-field.^ 

This cotton-field in question was occupied during a campaign. 

By the general principles of public law, by the usage of nations, this 
claimant is entitled to no relief, unless lie is for some reason excepted out of 
the general doctrines stated. 

It has been supposed that he is so excepted because the grounds on 
which our military forces encamped were at the time under lease to the 
claimant from the Government for the purpose of being cultivated in cotton, 

H. Eep. 134 17 
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No such exception is provided in the act of Congress nnder which the 
lease was made, (act July 2, 1864, 13 Stat, at Large, 375.) 

None is found in the lease. 

None is implied from the purpose Congress had in View in providing 
for leases. This was to give loyal men opportunity to grow cotton if 
they chose to incur the risks of war. It was to secure employment for 
freedmen and furnish the country with cotton. 

But these were objects which Congress could not by any rule of con- 
stniction or reason have designed to carry out at the peril of impairing 
the efficiency of the military service. 

It is unjust to attribute to Congress a purpose to agree to anything 
by mere inference that would seriously interfere with the highest of 
ail duties to suppress the rebellion by marches of armies, by battle, and 
by all the means requisite to success. 

The claim was disallowed. 

By the strict rules of law literary institutions are equally subject to 
use by the lawful military authorities. But on grounds of public pol- 
icy nothing but urgent necessity could justify such use. The proper 
military authorities must, as a general rule, be allowed to judge of the 
necessity, or military operations could not be successfully carried on. 
And certainly when such institutions are a source of strength to the 
enemy, or are engaged in actually inculcating the sentiment of rebel- 
lion, it may be a necessity to withdraw them from a work so dangeroas 
and destructive of public interests.^** 

^^'- In thu Senate, January 12, 1869, Mr. Samner said : *^ From the beginning of oar 
nutional life Congress has been called to deal with claims for losses by war. Thoogh 
new in form, the present case belongs to a long list whose beginning is bidden in revo- 
lutionary history. The folio vohime of State Papers now before nie, entitled • Claims,' 
attests the number and variety. Even amid the struggles of the war, as early as 1779, 
the Reverend Dr. Witherspoon was aUowed S19,040 for repairs of the college at Prince- 
ton damaged by the troops. [Claims, pp. 197, i9ti, 6 Stat., 40.] There was afterward 
a tsimilar allowance to the academy at Wilmington, in Delaware, [Claims p. — , 6 Stat, 
8.] and also to the college in Rhode Island. These latter were recommended by Mr. 
Hamilton while Secretary of the Treasury, as 'affecting the interests of literatare.' 
(3u this account they were treated as exceptional. It will also be observed that 1ke§ 
concerned claimants within our oum jurisdiction." 

See Globe, vol. 71, third session Fortieth Congress, page .301, Jannary 12, 1869. 

It might be added, thqf were loyal to the Government, Congress has considered the 
subject since the close of the rebellion. 

See claim of William and Mary College. Claim for indemnity for destractton of 
buildings and property by '' disorderly soldiers of the United States daring the late 
rebellion." 

For House proceedings 'and debates see Globe, vol. 87, 2d sess. 42d Congress, pagM 
784. 785, (February 2, 1872,) and vol. 88, pages 934, 940, 941, 942, 943, 1190, 1191, 1192, 
1193,1194,1195. 

The bill was defeated. 

See House Report No. 9, 2d sess. 42d Congress, Jannary 29, 1872. 

East Tennessee University. — Claims for damages by reason of use and ocoapatlon of 
buildings by United States troops. 

For Senate proceedings in 42d Congress, see Globe, vol. 89, page 2288, 2d sess. 43d 
Congress, (April 9, 1872.) For House proceedings, see Globe, vol. 93, page 697, (Jan- 
uary 18, 1873.) See Senate Report No. 17, 2d sess. 42d Congress. 

No debate in either House. 

Vetoed, January 30, 1873. 

See Senate Ex. Doc. 33, 3d sess. 42d Congress. 

See Globe, vol. 93, page 991, January 31, 1873. 

Kentucly University. — Claim for damages by reason of use and occupation of boild- 
ings by United States troops. 

For Senate proceedings, 4l8t Congreas, see vol. 78, p. 3145, (May 2, 1870,) vol. 60, p. 
5538, (July 13, 1870.} 

For House proceedings, see Globe, vol. 82, page 480, (January 13, 1871.) 

Approved January 17, 1871. See Statutes at Large, vol. 16, p. 678. 
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In the application of the general principles stated there are some rec- 
ognized exceptions. 

The Government, in honor and in law, is bound to make compensation 
for property of citizens used, damaged, or destroyed, when — 

1. The commander of an army, under proper authority, or other offi- 
cer duly authorized, in advance or at the time of the u^se, damage, or 
destruction, distinctly agrees with the owner of the property that the 
Government shall make compensation, and when, upon the faith of thls^ 
the promise is accepted and the property voluntarily surrendered.'^' 

But a contract is not necessarily created by the mere fact that the 
highest military authority gives instructions to subordinate officers, or 
issues orders to tliem^ advising them that enemies '^ will be paid at the 
time,'' or that " they will hereafter be fully indemnified.*' A contract is 
an agreement between competent parties, upon a sufficient considera- 
tion, to do or omit some lawful act. Where the assent of both parties 
is Dot given there is no contract. 

*^ Steveu V8. United States, 2 Court Claims D5; Elliott^s Claim, 12 Opinions Attorneys- 
Geoeral, 485 ; Proveue vs. United States, 5 Court Claims, 456 ; Kimball vs. United States^ 
i4i.,*253; Waters vs. United States, 4 Court Claims, 390; Filor vs. United States, 9 Wal- 
lace, 45; Ayres vs. United States, 3 Court Claims. 

As to unauthorized contracts see act March 2, 1861, ch. 84, sec. 10, vol. 12, Stat.. 220 ; 
joint res. No. 8, January 31, 1868, 15 Stat., 246; act June 2, 18)2, 12 Stat., 411: 4 Court 
Claims, 75, 359, 549; 5 Court Claims, 65; 1 Opinions Attorneys-General, 320; 7 Wallace^ 
66(); 4 Court Claims, 176, 401, 495 ; 5 Court Claims, 'M)-2 ; 8 Wallace, 7. 

Tlie act of February 21, 1867, prohibits payment for occupancy, &c., in the insurrec- 
tionary States, but this did not divest the right to pay for rent arising on an author^ 
ized contract; this was decided by the Attorney-General, September 2, 1870, vol. 13, 
Opinions, p. 314; House Eeport, No. 262, Committee ou War-Claims, 1st session 43d 
Congress, p. 75. 

The acts in relation to public contracts are : 

[Acts distinguished by a * have been heretofore repeale<l.] 

Act of 8 May, 1792, chapter 37, section 5, volume 1, page 280 ; act of 16 July, 1798 
chapter 85, sections 3, 6, volume 1, page 610 ; act of 21 April, 1^:^08, chapter 48, volume 

2, page 484; act of 3 March, 1809, chapter 28, sections 3, 5, volume 2, page 536; act of 
14 April, 1818, chapter 61, section 7, volume 3, page 427 ; act of 1 May, 1820, chapter 52, 
sections 6, 7, volume 3, page 5(>8; resolution of 10 February, 1832, number 1, volume 4, 
page 605; act of 3 March, 18^15, chapter 49, section 1, volume 4, page 780; act of 23 
August, 1842, chapter 186, section 5, volume 5, page 513; act of 3 March, 1843, chapter 
63, volnme 5, page 617 ; resolution of 18 February, 1843, number 2. volume 5, page 648 ; 
act of 17 June, 1844, chapter 107, section 2, volume 5, page 703; act of 17 June, 1844, 
chapter 107, sections 5, 6, volume 5, p. 703; act of 3 March, 1845, chapter 77, sections 

3, 12, volume 5, pages 794, 795; act of 10 August, 1846, chapter 176, section 6, volume 9, 
page 101; act of 3 August, 1848, chapter 121, section 11, volume 9, page 272; resolution 
of 9 May, 1848, number 6, volume 9, page 334 ; act of 28 September, 1850, chapter 80, 
section 1, volume 9, page 513; act of 28 September, 1850, chapter 80, section 1, volume 
9, pages 513. 515 ; act of 3 March, 1851, chapter 34, section 1, volume 9, page 621 ; act of 
5 August, 1854, chapter 268, section 1, volume 10, pages 583, 585 ; resolution of 27 March, 
1854, numbers, volume 10, page 592; act of 4 May, 1858, chapter 25, section 4, volume 

11, page 269; *act of 23 June, 1860, chapter 205, section 3, volume 12, page 103 ; act of 
21 February, 1861, chapter 49, section 5, volume 12, page 150; act of 2 March, 1861, 
chapter 84, section 10, volnme 12, page 220 ; act of 2 June, 1862, chapter 93, sections 1, 2, 
}, 5, volume 12, page 411; actof 14 June, 1862, chapter 164, section 1, volume 12, page 561; 
act of 17 July, i862, chapter 200, sections 13, 14, 15, volume 12, page 596; act of 17 July, 
1862, chapter 203, volume 12, page 600 ; resolution of 12 July, 1862, number 53, volume 

12, page 624 ; resolution of 3 March, 1863, number 32, section 2, volume 12, page 828 ; act 
of 4 July, lti)64, chapter 252, section 7, volume 13, page 394 ; act of 2 March, 1865, chap- 
ter 74, section 7, volume 13, page 467 ; act of 23 June, 1866, chapter 1^^, section 3, vol- 
nme 14, page 73 ; act of 13 July, 1866, chapter 176, section 4, volume 14, page 92 ; act of 
28 June, 18f>8, chapter 72, volume 15, page 77 ; act of 25 July, 1868, chapter 233, section 
3, volume 15, page 177 ; resolution of 31 January, 1868, number 8, volume 15, page 246 ; 
act of 11 July, 1870, chapter 243, volume 16, page 229 ; act of July 15, 1870, chapter 29^, 
volnme 16, pages 291-296 ; act of 3 March, 1871, chapter 117, section 3, volume 16, page 
535. 

See letter of Quartermaster-General M. C. Meigs, February 26, 1874, in Appendix to 
this report. 
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The Government is not bound, either, by the auauthorized promise of 
an officer. ^^ 

The mere fact that a voucher or receipt is given for property taken in 
enemy's country by a military officer does not make the Government 
liable to pay for W^ 

Military officers frequently organize a " board of survey^ or commis- 
sion to assess the value of property taken in the enemy's country, or 
destroyed on loyal territory. This is done to preserve the history of 
military operations, to enable superior officers to hold subordinates to a 
proper responsibility in the conduct of war, and in cases where, from 
special causes, Congress may deem it advisable to make some compen* 
sation, it may furnish a means of judging of the proper amountJ* 

But such assessment is for the benefit of the Government, and im- 
poses no liability on it. The liability is determined by the laws of war. 

2, When, by the terms of the capitulation pf a hostile city or army, 
there is a distinct stipulation by the proper officer commanding tb€ 
Union Army that rights of person and property shall be respected, this 
pledge is to be respected, and a violation of it by military officers 
clothed with authority to act in the name of the Government wonld 
create a liability to repair any damages. This, however, requires some 
explanation. The '^ Instructions for the government of the armies io 
the field,'' prepared by Francis Lieber, LL. D., promulgated under Gen- 
eral Orders No. 100, April 24, 18C3, embody the well-recognized laws of 
civilized^*" warfare as universally understood and in force. These rales 
declare (No. 37) that— 

The UDited States acknowledge and protect in hostile countries occnpied by them 
strictly private property. This rule does not interfere with the right of the vict4>ri<Mte 
invader to tax tne people, or their property, to levy forced loans, to billet soldiery, er 

> 

'w In Filor va. United States, 9 Wallace 45, the court refer to a case, at Key West, of 
contract for the use of the Quartermaster's Department, and say it was not '^ bindiDg 
upon the Government until approved by the Quartermaster-General/' 

Ayres vs. United States, 3 Court Claims, 1 ; Gibbons vs. United States, 8 Wallace, 269. 

See letter of Meig^ in note 53, ante. 

See the acts relating to the Court of Claims ; act March 3, 1863, 12 Stat., 767, eec- 
tion 12, and other acts cited in the volumes of reports of that court. 

" The law of agency, as applicable to the United States, is far more strict than to 
•individuals, for tne agent must have actual authority in order to bind the Governmeut.'' 
1 Boston American Law Review, section 58. 

loftxhe Revised Army Regulations of 1861, as corrected to June 25. 1863, edition of 1867, 
p. 512, section 22, provides that "all property, public or private, taken from alleged ene- 
mies, must be inventoried and duly accounted for. If the property be claimed as pri- 
vate, receipts must be given to such claimants or their agents." But this does not 
change the laws of war ^ and give a liability which does not exist by such law. I he laws 
of war are prescribed by another power, and cannot be abrogated by Army regala- 
tions. 

In the report of November 30, 1873, of Hon. R. S. Hale to the Secretary of State, of 
claims allowed by the commission under the 12th article of the treaty of 8*th May, 1^1; 
between the United States and Great Britain, it is said : 

" In the case of John Kater, No. 19, claimant was allowed for two horses taken by 
Sheridan's army on its raid through the valley of Virginia, in August, 1864, all tbe 
commissioners joining in this award. General Sheridan's order of August 16, 1864, direct- 
ing the seizure of mules, horses, and cattle for the use of the Army, having in effect 
promised compensation tor such property to loyal citizens." 

'^Such valuation was made by order of General Jackson, after the battle of Xew 
' Orleans, of certain damages to real estate. American State Papers, class ix, claim 753. 
Such boards were frequently organized during the rebellion. 

^^ These regulations are authorized and have the force of law. 

House Rep. Com. War-Claims, No. 6, 2d sess. 43d Congress, p. 4. 

The acts of Congress of April 24, lr?16, section 9, (ch 69, $ 9, 3 Stat, at L., 298,) and of 
May 7, 1822, (3 Stat, at L., 689,) authorized the President to prescribe " Army regula- 
tions" having the force of law. (Scott's Digest Military Laws, p. 134, J 182 ;' U. S. rt 
•Eliason, 16 Peters, 291 ; U. S. vs. Freeman, 3 How., 566 ; Gratiot vs, U. S., 4 How., SO; 
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to appropriate propertj/f especially houses^ land, hoais^ or ships and clinrcbes, for temporary 
and military purposes. 

And this is the effect of a proclamation promisinfc " protection of 
persons and property." ^^ Protection^ implies, that there shall be no 
destruction unless imperatively required by military emergencies. It 
does not imply that military officers shall refrain from using the means 
necessary for their own shelter or protection, or that of the Army, or 
those necessary for military operations. 

And this is all the more certain, because during all the time of our 
occupancy of the States in insurrection the military authorities did 
seize and occupy whatever baildings were necessary for military pur- 
poses and operations, and the Government has never recognized a lia- 
bility to pay for them. In the early part of the war this rule was not 
strictly adhered to, but the settled doctrine and pra<;tice of the Govern- 
ment afterward became as stated. It is not to be presumed that military 
officers violated pledges, and their conduct is evidence then of what 
was understood. It is a contetnporaneotcs construction^ and the highest 
evidence of the understanding. 

In Planters' Bank vs. Union Bank, 16 Wallace, 496, the court held 
that such proclamation prohibited the seizure of private property " as 
hooty of tcarJ" 

But " booty of war" is very different from necessary military seizure 
for use. And the protection afforded by a promise of protection of per- 
sons and property only extends to such enemies as strictly observe 
neutrality and the terms of the capitulation, and to property the nature 
of which does not take it out of the condition of neutrality ^^ 

OpiDioDS Attorney-General, January 1, 1857, and May 19, 1821 ; Harney vs, U. S., 3 Nott 
& H., 42.) 

The regulations so prescribed declare tbat — 

'*Tfae law8 of the LFuited States and the general lawB of war authorize, in certain 
cases, the seizure and conversion of private property for the subsistence, transporta- 
tion, and other uses of the Army. • * ♦' All property lawfully taken from the enemy, 
or frona the inhabitants of au enemy's country, instantly becomes public property, and 
must be used and accounted for as such." (Regulations of 1861 ; Appendix to 1863, 
p. 512, $ 21.) 

Tbo " instructions for the government of the armies of the United States in the field," 
approved by the President, and published in General Orders No. 100, Adjutant-Gen- 
eraFs Office, April 24, 1863, only reiterate what had been done under previous orders. 

»«»Caseof Thorsbaven, Edwards, 107; Alexander's Cotto'n, 2 Wallace, 421; Vattel 
book 3, ch. 18. sec. 294, p. 425. The Venice, 2 Wallace, 258; Winthrop's Digest Opin- 
ions of Judge-Advocat«-General, 1862 to 1868, p. 86y ^ed. of 1868,) vol. xviii, p. 511, 
Records of Bureau of Military Justice ; House Rep. 777, Ist sess. 43d Cong., p. 20. 

Planters' Bank vs. Union Bank, 16 W^allace, 468. 

The commission under the 12th article of the treaty of 8th May, 1871, between the 
United States and Great Britain, held substantially thus : The report of Hon. R. S. 
Hale shows that where aliens claimed compensation for property used by the United 
Btates troops, taken by proper authority, the commission were unanimous in the allow- 
ance of claims for property coming under this bead when taken within the loyal 
States or within those portions of the insurrectionary States permanently occupied by 
the Federal forces, except when something in the nature of the property or in the con- 
duct of the claimant took him out of the condition of neutrality. Thus, for instance, 
in the case of Robert Davidson, No. 66, the claim waa for gun-carriages and other 
artillery' apparatus, manufactured by the claimant for the use of the confederate gov- 
ernment, and remaining in his possession at the surrender of New Orleans, together 
with material for use in the same manufacture, which was taken and appropriated by 
the Federal forces, under the orders of General Banks, some months after tlio capture 
of New Orleans. The claim was unanimously disallowed. 

In the case of Samuel Brook, No. 99, the c)aim was for certain tarpaulins taken by 
an authorized officer for the use of the United States, at Memphis, Tenn., in June, 1862, 
shortly after the capture of that city by the Federal forces. 

An award was made in favor of the claimant, Mr. Commissioner Frazer dissenting 
upon the question of the sufficiency of proof, but the commissioners all agreeing as to 
the principle involved. 
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And it cannot be an absolate gaarantee against nnauthorized pillage 
or other damages incident to surroiiuding circumstances. 

3. The same rule of protection is extended to persons and property 
where there is no capitulation, but an authorized military proclamation 
promising it, when a city or district of the enemy is subdued and occu 
pied.**^ This principle will apply generally to duly authorized safe- 
guards."® 

A passport may be given which does not amount to a safeguard, and 
which will impose less of liability and no absolute guarantee of safety. 
But a safeguard for the purpose of protection under a flag of truce may 
amount to a guarantee of the safety of persons, and of such property 
as may be named, or may reasonably accompany the person, excluding 
unnecessary valuables."^ 

*^ And wbile the condit^ous of the proclamation are observed by the enemy, and hos- 
tilities are not renewed by them, the pledge of protection cannot be revoked by mili- 
tary authority. Planters* Bank vs. Union Bank, 16 Wallace, 496. See also act Jnly 
13, 1861, sec. 5, (12 Stat., 257,) and President's proclamation, August 16, 1861, (12 Stat. 
1262.) 

"^See act February 13, 1662, sec. 5 ; Army Regulations of 1861, revised to June 25, 
1863, (ed. of 1867,) pp. 112, 113. 

The following is a copy of one issued by General Grant : 

Headquakters Department of the Tenxessee, 

Fickahurghf Miss,, September 18, 1863. 
By authority of Mai. Gen. U. S. Grant : 

A safeguard is hereby granted to Mrs. Eugenie Bass, her plantations, houses, horse*, 
cattle, sheep, hogs, poultry, and all other property, real or personal, situated near 
Prinueton, in the county of Washington, and State of Mississippi. 

All ofiicers and soldiers belonging to the armies of the United States are therefore 
commanded to respect this safeguard, and to afford, if necessary, protection to the said 
Mrs. Eugenie Bass and property. 

** Whoever, belonging to the armies of the United States in foreign parts, or at any 
place within the United States or their Territories during rebellion against supreme 
authority of the United States, shall force a safeguard, shall suffer death." (55 Art. 
of War.) 
By order of Mai. Gen. U. S. Grant: 

JOHN A. RAWLINS. 

Brig. Gen. and A. A, A. Gtu. 

Under this the question has been made whether the award of a military board of 
survey for property taken by Union military authorities should be paid, or a less sum 
awarded by the Commissioners of Claims. By submitting a claim to the latter tb^^re i* 
an implied agreement to accept their award, subject to revision by Congress. But 
without this the Government can determine by law how valuations shaQ be made. 
The loyalty of this claimant was proved to the satisfaction of the comuiissiouers. 

^^' Chancellor Kent detines the general rule with regard to flags of truce : 

** He who promises security by a passport is morally bound to defend it against any 
of his subjects or forces, and iiiake good any damages the party might sustain by vio- 
lation of the passport. The privilege being so far a dispensation from the legal effect! 
of war, it is always to be taken strictly, and must be confined to the purpose and place 
and time for which it was granted. A safe-conduct generally includes the necctsarji 
baggage and servants of the person to whom it is granted." (1 Rentes Com., 161.) 

Also as to the inviolability secured under a flag of truce, Vattel, ch. xvii, p. 416: "A 
safe-conduct given to a traveler naturally includes his baggage or his clothes and 
other things necessary for his journey." (Id., 417, $ 270; Woolsey's Iut<eruational Law, 
p. 250.). 

'* The sovereign can revoke the passport even before the fulfillment of it« terms, by 
giving to the bearer the liberty of return." (Bello, p. 265.) 

'* Passports should not be granted for the purpose of attracting persona or effects 
with the object of confiscating them afterwanl by means of revocation, beeause to act 
thus would be a perfidy contrary to the lawp." (1 Bello, p. 265.) 

*• The violation of the good faith pledged by passports and documents of that char- 
acter draws after it the most condign punishment. If it is committed on the part of 
the authorities or agents of tbe government which gives it, its bearer will be amply 
indemnified for tbe consequences that result from the violation ; and the person who 
commits the violation will be punished in accordance with the laws of his country." 
(Calvo, 2 v., p. 87, edition of 1868.) On the same page, Calvo confirms the principles 
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4. During the rebellion the ordinary laws of war as to enemy^s country 
were by the general policy of the Government, sanctioned by Congress 
and the President's proclamation of August 16, 1861, so far mollified 
that in such parts of the rebel States as were permanently occupied and 
controlled by the Union military forces, and where rebellion had ceased 
and was no longer probable, the Government assumed to interfere no 
further with the rights of person and property of the enemy than should 
be required by necessary subjection to military government.^^ 

But this immunity would only extend to those who were loyal, or 
who ceased to engage in or aid or encourage rebellion. 

stated by a citation of the most diHtiuguisbed writers ou the laws of oationa of all civ- 
ilized countries from the time of Qrotius to the present. 

In 1863, while General Banks was in command at New Orleans, Mrs. Flora A. Darling, 
intending to go north, was received through the enemy's lines from Mobile, on a flag 
of truce boat at New Orleans, with baggage, including a trunk containing, as alleged, 
confederate bonds. She claimed to have a passport, or safe-conduct, and alleged that 
while on the boat she was arrested, her baggage taken, including money and confed- 
erate bonds, and never returned to her. Several years after this she applied to the 
War Department for redress for money taken. The War Department fouud it impos- 
sible to ascertain the tacts as to the alleged loss. The Judge- Ad vooate-Geueral, as to 
this case, among other things, said : 

'* In regard to the merits of such claim, it need only be said that as far as the rebel 
securities are concerned the seizure was clearly authorized. 

"No flag of truce could protect such bonds — which have invariably herotofore been 
held as illegal and disloyal publications, intended to give aid and comfort to the cue- 
my — from confiscation and destruction. On the contrary, a party availing himself of 
a flag of truce to bring such securities within our lines would be guilty of a violation 
of the truce, and become amenable to trial and pjunishment. 

** It was probably the discoverv of these bonds in Mrs. Darling's baggage which led 
to her subsequent detention by the military authorities." 

"- The Venice, 2 Wallace, 259 ; Planters' Bank r«. Union Bank, 16 Wallace, 483 ; Mrs. 
Alexander's Cotton, 2 Walhice, 419 ; Prize Cases, 2 Black, 674 ; Senator Carpenter in 
Cong. Record, March 20, 1874, p. 22. See letter of February 26, 1^4, of Quartermaster- 
General M. C. Meigs, in appendix to this report; Senate Claims Committee's Report, 
No. 85, 2d sess. 42d Cong., March 27, 1872. In the claim of Cowan dc Dickinson, referred 
to in this report, it was insisted that Knoxville, Tenn., was not ^^ enemy's country.*' 
Early in September, 1863, General Bnrnside occupied Knoxville with Union forces. The 
city was beleaguered by the rebel General Longstreet on the 17th November, and his 
forces made an assault upon the defenses on the 28th. In this assault three brigades 
of assailants lost about 800 men, and the Union forces about 100. The cotton of Cowan 
& Dickinson was seized on the nights of the 17th and 18th November, by order of G<'u- 
eral Bnrnside, for fortifications. The siege of the city was raised on the 5th of Decem- 
ber, and the enemy left that part of Tennessee. This report asserts that Knoxville was 
not '* enemy's country" at the time the cotton was seize<l. The authority relied o i is 
the case of* The Venice, 2 Wallace, 259. The report was made March 27, 1872. But 
afterward, in December, 1872, the Supreme Court decided the case of Planters' Bank rs. 
Union Bank, 16 Wallace, 495. That case will give some idea as to what is such ^^ per- 
manent occupancy and control by Union forces" as will show that a district is no 
longer enemy's country. In that case the court, referring to the exercise of military 
authority ordering a seizure on the 17th of August, 1863, say : " Then the city of New 
Orleans was tn quiet possession of the United States. It had been captured more than fif- 
teen months before that time, and undisturbed possession was maintained ever afta- its 
capture. Hence the order was no attempt to seize property * flagrante bello.* " 

But this described a very different condition ot affairs than existed at Knoxville. 
There was no " undisturbed possession." There the seizure wsts flagrante hello. In this 
case the Judge- Advocate-Gen eral, in an opinion to the War Department, December 4, 
1867, said : "The cotton was seized in the enemy's country, and on the theater of the 
war, and was appropriated to the strengthening of one of our forts, then threatened 
with an attack l>y an advancing column of rebel forces. For this act of legitimate 
warfare the Government incurred no responsibility." 

The following letter from Hon. B. F. Butler, late major-general, Is appended for 
information : 

House of Representatives, Washington ^ D. C, December 22, 1674. 

Sir : I have the honor to reply to your letter of December 16, asking certain op in 
ions in matters of law. 

The proposition you state to me is, *^ that I occupied the buildings sometimes ot 
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And this is true so long as the proclamation continaed in force and 
as to the places covered by its exceptions. 

The President's proclamation of August 16, 1861, declared the inhab- 
itants of Tennessee and other States ^^in a state of insurrection against 
the United States." (12 Stivt. at L., 1262.) But it excepted " such part* 
of States as may maintain a loyal adhesion to the Union and the Con- 
stitution, or may be, from time to time, occupied and controlled by 
forces of the United States engaged in the dispersion of said insnr- 
geuts." 

The proclamation of July 1, 1862, (12 Stat., 1266,) declared eleroi 
States in insurrection, and excepted only certain counties of Virginia. 

loyal citizeus for the use of the officers of the Army." That I never did. All the 
buildings that I occupied while in New Orleans were buildings belonging to the Govern- 
ment, or were those of officers in the confederate army who had deserted New Orleanc 
By the proclamation made at or about the first day of May, all private property was to 
be held " inviolate." Of course that referred to the projjerty of those who were present 
in the city, and who should remain under the authoritj' of the United States, and coo- 
duct themselves iu a quiet and peaceable manner, obedient to the laws of the United 
States ; and no such man's property was occupied by me. In Algiers, opposite New 
Orleans, certain buildings, the property of those who, whether loyal or not, were ab- 
sent from the city and left their property unprotected, were taken down by the negroes 
for the purpose of making themselves shanties. That was uot done by the order of 
the military authorities, nor was there permission — but it would have been permitti^ 
if it had been asked — and under no circumstances could the United States be held 
liable for that unauthorized act of trespass. There was uo authorization of or con- 
tracts under which by the negroes or by others any buildings were occupied. 

The law governing all this maUer seems to be simply this — I speak, of course, with- 
out examination of authorities : that where an army occupies and garrisons a town in 
time of actual war, the occupation of such buildings as are necessary* to the use of the 
army and those depending uf>on them, with all the costs and damages, is an incident 
of war, for which the government is in no sense responsible, and ought not to be so 
held or considered. An army cannot hold a city without occupying some portion of 
it ; and if they do do so, that is one of the incidents of war, and gives no contract, 
explicit or implied, against the government of the occupying army. 

This is the law, and fully understood in Europe, where the capture and occupation 
of a city or capital of one nation by the army of another is frequently the case, and 
no reclamation would ever be made under those circumstances against the goveruueot 
of the conquering army, and none can be made here. 

I have the nonor to be, very respectfully, your friend and servant, 

BENJ. F. BUTLER. 

Hon. Wm. Lawrence, Chairman Committee on War-Claims, 

House of liepresentativeSf Washingtonj D, C 

The law-officer of the War Department holds that the proclamation of April 2, 1863, 
did not give even loyal citizens in New Orleans during the rebellion a right to demand 
compensation for rent of buildings used as a military necessity. This is shown in the 
ful lowing: 

War Department, Bureau of Military Justice, 

Washington^ D. C, January 4, li?75. 

Sir : I have the honor to acknowledge the receipt from you of two communications 
of the 29th ultimo: one relating to a claim for the use and occupation of a baildiug 
taken and used by the military authorities in New Orleans in March, 1863 ; and the 
other referring to the matter of the settlement of claims of a similar character, arising, 
however, in a State not in insurrection. To these communications I have to reply as 
follows : 

1. As to claim for rent of building taken in Xew Orleans, In your note in regard to 
this claim, while recognizing the general principle that the United States canoot 
be held liable for the use of property taken and used in rebel territory peudiuj; 
the late war, you, however, suggest that " the President's proclamation of April 2, 
IHHS, seems to put New Orleans on the footing of loyal territory, just as Ohio or 
Pennsylvania would be;" and you conclude with the inquiry, "whether a loyal 
owner of property in New Orleans is entitled to pay for use and occupation after 
April 2, IS&V (the date of the proclamation,) "where the occupancy was a mili- 
tary necessity, during 1863 and 1864. Or was there such a state of war that the 
Government was excused from paying?" 

The very question raised by you, viz, that of the proper construction of the term 
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And it may well be maintained that this latter proclamation withdrew 
the exceptions contmned in tJie former. 

The exceptions made in the proclamation of August 16, 18G1, inter- 
fered with the enforcement of the act of July 13, 1861, regulating trade 
and intercourse, (12 Stat., 257,) and the President issued a proclamation, 
April 2, 1863, (13 Stat., 731,) revoJcing the exceptions contmned in the 
former proclamation^ but again making or continuing certain local ex- 
ceptions, but Nashville was not one of them. 

Culver vs. United States, N. and H., Court Claims R., 418 ; S. C. on 
appeal in Supreme Court ; The Venice, 2 Wallace, 258 ; Planters^ Bank 
YR. Union Bank, 16 Wallace, 493 ; Ouachita Cotton, 6 Wallace, 631. 

But where there has been no hostile military operations, it must be 
remembered that by the laws of nations war, either foreign or civil, may 
exist where no battle has been or is being fought."^ 

No nation in the world's history ever failed to seize any property and 
occupy it where its armies were surrounded with great perils. 

" port of New Orleans/' as employed in the proclamation referred to, was fully con- 
sidered by me in a report addressed to the Secretary of War in 1866. The substance 
of this report is very fully presented in the following abstract, published in the Digest 
of Opinions of the Judge-Advocates-Geueral, p. 95, section 29 : 

** Held, That the President's proclamation of April 2, 18fti, by which the ^port of 
New Orleans ' was excepted from the declaration of places in insurrection and the 
operation of the prohibition of commercial- intercourse, did not alter the status of 
real estate occupied by our military forces during the war, or authorize the pay- 
ment of rent therefor, for the period of occupation subsequent to the date of such 
proclamation ; that the object of this proclamation, which revoked the exceptions 
of that of August 16, 1861, as too general, and substituted others which were pre- 
cise and deiinite, was more effectnally to prevent an illegal commercial intercourse 
with insurrectionary districts by restricting such intercourse to certain few locali- 
ties specified ; that it was the Executive intent to exempt from the status and pen- 
alties of rebellion the port of New Orleans as a "harhoTj to remove the ban of non- 
intercourse from it, as such, and not to relieve the people of the city from the legal 
condition of insurrection in which they had been formerly declared to be, nor to 
modify in any manner their |>o/t^ica{ relations; that, had it been the design of the Ex- 
ecutive to rehabilitate the citizens of New Orleans by this proclamation in all those 
rights of w^hich they had been restrained by an antecedent solemn decree, it would 
have beeneasy so to decree, and clear and positive language would have been employed 
for the purpose; and that, in view of the general rule of interpretation, that a law, 
whether statutory or otherwise, which repeals or restricts the scope of a previously 
existing provision, is to be strictly construed, the use of the specific word 'j7ort,' in 
connection with New Orleans, must be regarded as limiting the operation of the ex- 
ception to the port alone as such.'' 

This opinion (which is still entertained) appears to me to cover your inquiry. 

In view of the decision of the Supreme Court in the prize-cases, that all the inhabit- 
ants of the States in rebellion became public enemies npon the inauguration of the 
civil war, 1 scarcely need add that the personal loyalty of the claimant in the instance 
mentioned by you, (however much it might commend his claim to Congress as proper 
to be excepted from the general rule of exclusion,) cannot, of course, affect the legal 
aspect of the case. 

J. HOLT, Judge-Advocai^General, 

Hon. Willi AM Lawrence, Chairman Committee on War-ClaimSy 

House of Representatives, 

(See House Report 740, p. 5, and No. 748, p. 2, and No, 777, p. 24, all at 1st session 43d 
Congress. Cutner vs. U. S., 6 Court Claims R., 418.) 

•"Const., art. 3, sec. 3, clause 3; Ex parte Milligan, 4 Wallace, 121, 140, 142; Luther 
X, Borden ; Grant v. United States^ 1 Nott & Hopkins, Court Claims, 41 ; S. C, 2 id, 551 ; 
Whiting's War-Powers, 43; Ex parte Milligan, 127. The court say to justify martial 
law '* the necessity must be actual and present ; " Paschal, Annotated Const., 212, note 
215 ; Ex parte Bollman, 4 Cranch, 126 ; United States v. Burr, 4 Cranch, 469-508 ; Ser- 
geant, Const., ch. 30, [32;] People v. Lynch, 1 Johns., 553. 
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CHAPTER III. 

OF DAMAGES DONE BY THE ENEMY. 

When priv^ate property is destroyed by the unlawful acts of individo- 
als, goveruiuents seek to give redress by civil action, or to punish for 
acts which are criminal. But they do not indemnify the parties who 
may lose by such depredations. 

If a loss is sustained by arson, burglary, theft, robbery, or by an act 
which constitutes only ^ trespass, governments do not make good the 
loss. And this is so whether the illegal acts are done by one or many 
persons. 

Nations apply the same rule when their citizens suffer losses by a for- 
eign or domestic enemy. They are no more bound to repair the losses 
of citizens by the ravages of war than to indemnify them against losses 
by arson, or other individual crimes, or the destruction of flocks by 
wolves. 

In a report made by Alexander Hamilton, Secretary of the Treasury, 
to the House of Representatives, November 19, 1792, he stated the rule 
of law to be — 

That accordiDg to the laws and nsa^^es of nations, a state is not obliged to make 
compensation for damages done to its citizens by an enemy, or wantonly or unanthor- 
ized, by its own troops. "•* 

The rule, as thus stated, applies to all damages, whether in battle, or 
by the seizure of army supplies, or the wanton destruction of private 
property on a raid or march. 

This was declared to be the law as to property destroyed in battle, 
and not controverted, in the Senate of the United States on the 4tb of 
January, 1871, in these words : 

" I admit that it is the law of nations, it is a principle of universal 
law, that property destroyed in the course of a fight, in the progress of 
a fight as it is going on, is not to be paid for by even the United States 
where it is a party to such conflict. I admit that the Constitution of 
the United States does not bear the interpretation that property de- 
stroyed under such circumstances should be paid for by the United 
States."^^* 

Vattel says : 

There are damages caused by inevitable necessity ; as, for instance, the destruction 
caused by the artillery in retaking a town from the enemy. These are merely acci- 
dents. They are misfortnnes, wbicti chance deals out to the proprietors on whom they 
happen to fall. 

The sovereign, indeed, ought to show an equitable regard for the sufferers, if the 
situation of his affairs will admit of it ; but no action lies against the state fur niisfoi* 
tunes of this nature — for losses which she has occasioned, not willfully, but thronj;h 
necessity and by mere accident, in the exertion of her riglits. The same may be said 
of damages caused by the enemy. All the subjects are exposed to such damages; aud 
woe to him ou whom they faU ! The members of a society may well encounter snob 
risk of property, since they encounter a similar risk of life it-self. Were the 8tat« 
strictly to indemnify all those whose property is ipjured in this manner, the public 

""* American State Papers, class ix, vol. 1 of Claims, p. 55; Pitcher r«. United States, 
1 Court Claims R., 9 ; Mitchell m. Harmory, 13 Howard, p. 115. 

This is the rule adopted in a resolve of the Continental Congress June 3, 1784, Jonr- 
nals, vol. 4, p. 443. It was re-iterated and approved by a committee of House of Rep- 
resentatives March 29, 1822, American 8tat« Papers, Claims, 858. 

"* Senator Davis, January 4, 1871, 82 Globe, p. 297. His State of Kentucky was largely 
interested in insisting on the liability of the United States wherever the laws of na- 
tions, or the Constitution, would admit. 
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finances wonid soon be exhausted ; and every individnal in the state would be obliged 
to contribute bis share in due proportion — a thing utterly impracticable. Besides, 
these indeninitioations would be liable to a thousand abuses, and there would be no 
end of the particulars. It is therefore to be presamed that no such thing was ever 
intended by those who united to form a society."^ 

The same rule of law was adopted in England when, during the Amer- 
ican Eevolution, the property of British loyalists in the oolonies was 
destroyed. 

Mr. Pitt said in Parliament: 

The American loyalists oould not call upon the Honse to make compensation for their 
losses as a matter of strict Justice ; but they most undoubtedly have strong claims on 
their generosity and compassion."^ 

»*6 Vattel, book 3, chap, xv, $ 232, p. 403. 

*" Hansard's Parliamentary History, vol. 27, p. 610-618, June 3, 1788; Sumner's speech 
January 12, 18G9, 71 Globe^ 301. He shows that the British loyalists at the close of the 
war appealed to Parliameut. The number of their claims was 5,072; the amount 
claimed £8,0*26,045, of which commissioners appointed allowed not quite half. 

This subject was discussed before the American-British Claims Commission, under 
the twelfth article of the treaty of May 8, 1871, between the United States and Great 
Britain. 

Mr. Hale, in his report, says : 

AMERICAN-BRITISH CLAIMS COMMISSION. 

3. — Clmms for property alleged to have been destroyed by the rebels. 

In the case of John H. Hanna, No. 2, the memorial alleged in effect that the claimant 
was the owner of 819 bales of cotton, situated within the rebel States of Louisiana and 
Mississippi, and that *' without fault of petitioner, against his consent, and by force 
and arms, said cotton was destroyed by rebels in arms against the Government of the 
United States prior to the year 1H63." By the schedules annexed to his memorial, and 
made a part of the same, it appeared that the cotton in question was destroyed by order 
of the authorities of the Confederate States and of the rebel State of Louisiana, for 
the purpose of preventing the same from falling into the hands of the Federal forces. 

A demurrer to the memorial was interposed on behalf of the United States. 

On the argument of the demurrer it was contended by Her Majesty's counsel, on be- 
half of the claimant, that the acts of destruction alleged in the memorial appearing to 
have been deliberately committed under the orders of the commander of the forces of 
the Confederate States, and with the concurrent authority of the governor of the State 
of Louisiana and commander of the troops of that State, reclamatiou must lie on behalf 
of the British government, in the interest of the claimant as a subject of tliat govern- 
ment, against the United States as representing and including the State of Louisiana, 
as well as all the other States forming the so-called Confederate States ; that the per- 
sons engaged in these acts of destruction were not liable, either civilly or criminally, 
either for reparation or punishment in respect of those acts, they having been commit- 
ted in the course of military operations under the authority of the existing government, 
whether lawful or usurped. 

That for the wrongful acts of the several States in respect to foreign nations or their 
anbjects, reclamatiou could be made only against the United States, to the Government 
of which, by its Constitution, was reserved the power of making treaties, declaring 
war, and making peace, and all international powers generally, the same being denied 
t<o tne individual States ; that no foreign nation could negotiate with or make demand 
npon individnal Statues in respect of such acts, but could deal only with the Govern- 
ment of the United States ; that in case of wrongs committed by any State npon for- 
eign nations, in regard to which that State, if wholly independent and not a member of 
the Federal Union, would be liable to reclamation, and to be called to account in the 
mode practiced between nations — by treaty or by war — these remedies against such 
State being denied to foreign powers by the Constitution of the United States, the 
liability for reparation devolved upon the United States, and the Federal Government 
must be held to answer as well for the acts of the authorities of its several constituent 
States as for those of the Federal Government. 

That the so-called secession of the State of Louisiana and the other States forming 
the so-culled Confederate States did not extinguish or suspend the liability of the 
United States for wrongful acts committed by said States. 

That by the treaties of 1794, 1815, and 1827, the United States had stipulated with 
Great Britain for the protection of her subjects in the State of Louisiana as well as in 
all other territory of the United States; that the United States not having allowed 
the claim of Louisiana to be released from her constitutional obligations and restrio- 
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Nations Bometimes do grant relief even for ravages of war, not as a 

tious, but having beld her to her constitutional obligations, and having insisted that 
their political relations with foreign powers were in no wise aflfected by the insurrec- 
tion in the Southern States, and that the Government of the United States was right- 
fully supreme in Louisiana and the other States in rebellion, and having finally main- 
tained its authority over those States, its liability to Great Britaiu for violation of 
those treaties by those respective States remained precisely as if there had been no 
insurrection or civil war. 

Her Majesty's counsel further contended that, as a principle of international law, if 
the rightful government of a country be displaced and the usurping government becomes 
liable for wrongs done, such liability remains, and devolves on the rightful government 
when restored ; that this principle equally applied when the nsnpation was only par- 
tial ; that the restored and loyal government of Louisiana was liable for wrongs dona 
by the insurrectionary government of the same State; and that it wtvs only by the 
provisions of the Constitution of the United States that the State of Louisiana wm 
prevented from being compelled to discharge that liability toward foreign govern- 
ments, and that on this ground the Government of the United States must be held 
responsible for the acts of the State of Louisiana. 

He cited in support of these propositions the treaties of 1815 and 1827 between the 
United States and Great Britain, (8 Stat., p. 2*28, art. 1; id.,361, art. 1 ;) Phillimore, 
vol. 1, pp. 86,94,139; Wheaton, p. 77; Constitution of the United States, art, 1, sec. 
10 ; Works of Daniel Webster, vol. 3, p. 321 ; id., vol. 6, pp. 209, 253, 265 ; U. S. Att. Gen. 
Op., vol. 1, p. 392; The United States vs. Palmer, 3 Wheat. Sup. Ct. R., 210; The Col- 
lector V8, Dav, 1 1 id., 113, 124 to 126 : The Prize Cases, 2 Black, 638 ; the treaty between 
the United States and Great Britain of August 9, 1842, (8 Stat., 575, art. 5 ;) and the 
act« of Congress of December 22, 1869, (16 Stat., 59, 60,) and of April 20, 1871, (17 id., 
13 to 15.) 

The argument on behalf of the United States was summed up as follows : 

^' First. That whatever may be the relations of the separate States of the Union to 
the Government of the United Stat.es, it is manifest that no responsibility can attach 
to the United States for the destruction of the claimant's property under color of the 
authority of the State of Louisiana, because its destruction was not authorized by any 
officials representing or authorized to represent or act for the State of Louisiana nndt»r 
the Constitution and laws of the United States. There can be no legitimate officers of 
a State to constitute its government, except such as have taken an oath to support the 
Constitution of the United States. All others are usurpers and pretenders. But, far- 
ther, a State of the Union has no political existence which can be or has been recog- 
nized by Great Britain, except as a part of the United States, in subordination to the 
National Government. The rebels, who, by usurpation, undertook to act for the State 
of Louisiana, declared their action to be in behalf of the State, which they chiimed u 
a component part of another and hostile nation 

'^Secondly. The destruction of the claimant's cotton was done under the order of 
the commander of a military force engaged in hostilities against the United States, 
and whose acts Great Britain had recognized as those of a lawful belligerent, having 
all the rights of war against the United States that any foreign invader could hftve 
had. The men professing to act as the local anthorities, in concurring in the order of 
destruction, acted as the assistants and allies of the hostile and belligerent power, 
and subject to its control. It is as absurd to hold the United States responsible in the 
case of Hauna, as it would be to hold France responsible for the destruction of the 
property of a British subject in the part of France held by the German armies in the late 
war, on the ground that a French official, at the head of some arrondissement oi com- 
munSy might have joined in the order of the German forces for its being done, he hav- 
ing been put in office or retained there by the German forces for the very purpose, and 
having first renounced his allegiance to France and taken an oath of allegiance to Ger- 
many." 

The commission unanimously sustained the demurrer in the following award : 

'* The claim is made for the loss sustained by the destruction of cotton belonging to 
the claiment by men who are described by the claimant as rebels in arms against the 
Crovernment of the United States. 

''The commissioners are of opinion that the United States cannot be held liable for 
injuries caused by the acts of rebels over whom they could exercise no control, and 
which acts they had no power to prevent. 

'* Upon this ground, and without giving any opinion upon the other points raised in 
the case, which will be considered hereafter in other cases, the olaiui of John Holmei 
'Hanna is, therefore, disallowed." 

Mr. Commissioner Frazer read an opinion, which will be found in the appendix H. 

This was among the earliest of the decisions of the commission, and it is understood 
that in consequence of it a large number of claims of similar character awaiting pre- 
sentation were never presented to the commission. 
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mntter of strict riglit by principles of international law, but as a gra- 
tuitous act of benignity.^*® 

opinion of Mr, Commissioner Frazer, in the case of John H, Hanna rs. The United States 

No.2f {See p. i^f ante.) 

This is a claim for the destraction of 819 bales of cottou beloDgiog to the claimaDt by 
rebels in arms afj^ainst the United States. The property was destroyed in Louisiana and 
Mississippi in 1862 by the confederate forces, with the concurrence of the rebel author- 
ities of Louisiana, one- of the Confederate States so called. Her Britannic Mt^jesty had 
recognized the co-called Confederate States as a belligerent, and the contest of ariiis 
then prevailinf^ as a public war. After such recognition by the sovereign, the subject 
of such sovereign cannot, in his character as such subject, aver that the fact was not 
ao. The act of his government in that regard is conclusive upon him. 

Aside from this recognition by Her Majesty, it is public history, of which this com- 
mission will take notice without averment or proof, that the confederate forces were 
engaged at the time in a formidable rebellion against the Government of the United 
States. It may not be important to the question in hand, therefore, that Her Majesty 
had taken the action already stated. 

It should be further observed that the particular "State of Louisiana '' which con- 
curred aud participate<l in the destruction of the claimant's property was a rebel organ- 
ization, existing aud acting as much in hostility to the Government of the Uuited 
States as was the Confederate States so called, it was in form and fact a creature un- 
known to the Constitution of the Uuited States, aud acting in hostility to it. It was an 
instrumentality of the rebellion. Its agency, therefore, in the spallation of this cottou 
cannot bo likened to the act of a State of the American Union claiming to exist under 
the Constitution ; and any argument tending to show that under international law the 
National Government is liable to answer for wrongs committed by such a State upon 
the subjects of a foreign power, can have no application to the matter now under con- 
sideration. The question presented is simply whether the Government of the Uuited 
StatoM is liable to answer to a neutral for the acts of those in rebellion against it, under 
the circumstances stated, who never succeeded in establishing a government. It is not 
deemed necessary in this case to inqnire whether the claimant, having a commercial 
domicile in Louisiana at the time, is to be deemed a British ** subject of Her Britannic 
Majesty '^ in the sense of Article XII of the treaty which creates this commission. 
That question is argued by counsel, but it is thought better to meet the question above 
stated lor the reason that the case will thereby be determined more distinctly upon its 
merits. 

The statement of the question would seem to render it unnecessary to discuss it. It 
is not the case of a government established de facto displacing the government de jure; 
but it is the case merely of an unsuccessful effort in that direction, which, for the time 
being, interrupted the course of lawful government without the fault of the latter. 

Its acts were lawless and criminal, and could result in no liability on the part of the 
Gk>vernment of the United States. 

"« Senator Howe, in Senate Report No. 412, third session Forty-second Congress, 
February 7, 1873, said : 

" In September, 1871, immediately npon the close of the Franco-German war, France, 
although defeated and subjected to the payment of a fine of 3,000,000,000 of francs to 
her conquerors, did not ask to avoid the obligation of making compensation to her 
despoiled subjects. Accordingly, the national assembly provided not only for tie pay- 
ment of all private damages inflicted by the French autnorities, but also provided for 
the repayment of all exactions made npon French subjects in the name of tuxes by 
the German authorities. The same decree appropriated 100,000,000 of francs, to be 
placed at once in the hands of the ministers oi the interior and of finance, to be appor- 
tioned between the most necessitous victims of the war, and appropriated a further 
sum of 6,000,000 of francs to be distributed by the same ministers * among those who 
snffered the most in the operations attending the attack made by the French army to 
gain entrance into Paris.' A translation of the whole decree is appended to this 
report." 

[Official Jonraal of the French repablic, Tersailles, September 11, 1871.] 

The Xational Assembly has adopted — the President of the French Republie promulgates the 

laWf the tenor of which is as follows : 

Considering that, during the 1 ite war, the portion of the territory invaded by the 
enemy bore exactions and suffered devastations without number; that the sense of 
patriotism which animates the heart of the French people eiijoins npon the govern- 
ment the duty of indemnifying those who have, in the common conflict, undergcme 
these exceptional privations, the Nat'onal Assembly, without intending to dep<art from 
the principles laid down in the law of July 10, 1791, and the decree of August 10, 1853, 
decree : 
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In the discussions which preceded the " Provisional Articles" oC 
November 30, 1782, (8 St«t., 54,) and the " definitive treaty of peace,^ 

Articlk L An indemnification will be aUowed to aU thoee who have borne, dnring 
the invasion, the contributions of war-requisitions, either in money or in kind, fines, 
and material damages. 

Ain\ 2. These contribntions, requisitions, fines, and damages will be verified and 
estimated by the cantonal commissions who act for the time being uuder the direction 
of the minister of the interior. A departmental commission will revise the labor of 
the cantonal commissious and fix the definite sum-total of the losses proven. Tfau 
commission will be composed of the pref^tj president, four counsellors-general, desig- 
nated by the council-general, and of four representatives of the ministers of the interior 
and finances. 

Art. 3. When the extent of the losses shall have been thus verified, n law will fix 
the sum the state of the public treasury will permit to be appropriated for their iodem- 
nification, and determine the distribution of the same. 

A sum of one hundred millions will be immediately placed at the disposition of the 
minister of the interior and of the minister of finances, and apportioned between the 
departments pro rata, according t-o the losses respectively proven, to be distributed by 
the prefitj assisted by a commission appointed by the council-general and taken from 
its number, between the most necessitous victims of the war, and the communes tbo 
most involved in debt. This first allowance will be part of the sum-total assigned to 
each department to be distributed among all the claimants. 

Art. 4. A sum of six million francs is placed equally at the disposition of the raiois- 
ters of the finances and of the interior, to be, without further legislative enactmeot, 
distributed among those who suffered the most in the operations attending the attack 
made by the French army to gain re-entrance into Paris. 

Art. 5. Independently of the preceding provisions the contributions in money col- 
lected under the title of taxes by the German authorities will be settled as follows: 

Section 1. The communes that have paid any sums under the title of taxes will be 
re-imbursed their advances by the treasury. 

8ec. 2. The tax-payers who will prove payment of any sum under the same title, 
either into the hands of the (Germans or to the French municipal authorities, will be 
permitted to apply the whole sum on account of their contributions for 1870 and 187L 
They will be required to produce their vouchers within the period of a month. 

Skc. 3. The settlement specified above will comprise : 

1. The whole sum of jthe French direct tax. 

2. The double of that tax, as showing the indirect taxes levied by the Prussians. All 
that which in the payments will exceed the direct tax doubled will be consideretl as 
simple contribution of war, and governed by the principles laid down in the preceding 
article. 

Deliberated in public sessionsi at Versailles, July 3, August 8, and September 6, 1871. 

President : 

JULES GRfiVY. 
Secretaries : 

PAUL BETHMONT. 
VISCOMPTE DE MEAUX. 
PAUL DK RfiMUSAT. 
BARON DE BAKANTE. 
MARQUIS DE CA8TELLAXA. 
N. JOHNSTON. 
President of the republic : 

A. THIERS. 
Minister of the interior : 

F. LAMBRRCHT. 

By the act of March 30, 1862, 2 Stat., 143, the United States, subject to certiin 
limitations, ''guarantee to the party injured an eventual indemnification in re^^pectto" 
certain property ** taken, stolen, or destroyed" by Indians, under certain circumstances. 
The act of June 30, 1834, 4 Stat., 731, does the same. But these look to reclamation from 
Indian tribes. (S. Rep. of Committee of Claims, No, 12, Lst session- 43d Cong., JanuarT 
19, 1874. 

And see act February 28, 1859, sec 8, 11 Stat., 401 ; ioint resolution June 25, 1?:^,12 
Stat., 120; act July 15, 1870, sec. 4,16 Stat., 360; act May 29, 1872, sec. 7, 17 Stat., 190; 
and see as to Indians H. Rep. No. 780, 1st session 43d Cong., Committee on Indian 
Afiitirs on claim of Fletcher. 

Certain other statutes secure compensation for damage done by the enemy : Act 
April 9, 1816,3 Stat., 26% sec. 9. (See as to this American State Papere, Claims, 4-<6, 
Report December 17, 1816.) Act March 3, 1817, 3 Stat., 397, sec 1, injury to military de- 
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of September 3, 1783, (8 Stat., 80,) between Great Britain and the 
TToited States, the subject of indemnity for war-damages was considered. 

posits. Act March 3, 1849, ch. 129, sec. 2, 9 Stat., 414, loss or destruction of property 
ID service by contract or impressment. 

The argument on behalf of Frederick City, in H. Rep., Committee on War-Claims, 1st 
session 43d Cong., June 22, 1K74, says: 

"Among other instances in which compensation for injuries inflicted by the public 
enemy has been granted by Congress, without specially distinguishing the particular 
case in exercising its bounty, we would mention the following acts, the budy of which 
we quote, and which, it will be seen, suggest no reasons for affording tbe relief but the 
bare statement of the loss sustained. Possibly, the evidence on which these acts were 
based may have disclosed some grounds of discrimination ; but as these are omitted in 
tbe laws themselves, while in other acts of a kindred character they have been ex- 

Sressed, it would seem that, in the cases in question. Congress did not consider itself 
ound to confine its generosity within limitations suggestive of legal responsibility, and 
thus indicated the policy of extending relief whenever a citizen had been subjected to 
a greatly disproportionate share of loss in a common struggle, even at the hands of 
those with whom we are at war.^ 

The precedents indicated are as follows : Act of 1822, chap. 65 : William Henderson 
compensated " for value of his property destroyed by the enemy during the late war, 
at Monday's Point, Virginia;" act of 18.32, chap. 271: John Bruudon, '^for house and 
store in the village of Buflalo, N. Y., destroyed by the enemy ;" act of 1832, chap. 292: 
Augustine Taney, " for destniction by fire of buildings on Sollcr^s Point, near Balti- 
more, by the enemy during the lat« war;" act of 1836, chap. 33: Legal representatives 
of Thomas Beacham, " for the value of a barn in Northumberland County, Virginia, 
burned by the British in the late war;" act of 1836, chap. 241 : Heirs of William Forbes, 
*<for certain houses which were destroyed at Kinsella, Virginia, by the enemy in the 
late war with Great Britain ;" act of 1836, chap. 307 : Charles Cattell, ^' for tobacco 
destroyed by British or Americnn troops in Maryland;" act of 1838, chap. 43: James 
Pattison, " for his house and property on the Patuxent, destroyed by British troops:" 
act of 1838, chap. 49 : William Eadres, " for his house burned by the British at Sodus, 
New York;" act of 1842, chap. 212: John King, **for dwelling-house burned by the 
British in Richmond County*, Virginia, during the late war." 

This list might be extended, but is probably sufficient for illustration. These cases, 
with many similar ones, may be found in United States Statutes at Large, vol. 6, 
Private Laws, to which reference is made. 

Act June 25, 1864, 13 Stat., 182, horses of military persons surrendered by order of 
snperior officera. See Senate Rep. 137, 1st sess. 34th Cong., April 18, 1856, iu favor of pay- 
ing for personal property destroyed by the enemy in the war of 1812. The committee 
held that where property w^as used by the Government, and the enemy destroyed it iu 
consequence of tnat use, it should be paid for. Congress did not pass the bill recom- 
mended by the committee. 

The legislature of Ohio, by act of March 30, 1864, (61 Ohio Laws, 85,) provided for a 
commission ^' to examine claims of citia^ns of this State for property taken, destroyed, 
or injured by rebels or Union forces within this State during the Morgan raid in 1863^" 

This act makes three classes of claims: 

1. For property taken, destroyed, or injured by rebels. 

2. By Union forces under command of United Stages officers. 

3. By Union forces not under command of United States officers. 

On the 15th December, 1864, the commissioners made their report to the governor, 
showing claims made, $678,915.03, on which was allowed $576,225. This consisted of 
'^ damages by the rebels," $428,lt>8 ; *' damages by Union forces under command of United 
States officers," $141,855; and '^damages by Union forces not under command of United 
States officers," $6,202. The report does not distinguish between property taken and 
that damaged or destroyed. 

The act of April 27, 1872, (69 Laws, 176,) authorized a re-examination of these daims. 

The act of May 5, 1873, appropriates $11,5.39..56 to pay claims under class three, as 
classified under the act of April 27, 1872, (70 Laws, 260.) The same act (p. 2«J5) re- 
quires the governor to appoint a commissioner to proceed to Washington to urge upon 
the prox)er officers of the Government or Congress the payment of all just claims of the 
people of Ohio growing out of the Morgan raid. 

The legislature of Pennsylvania also made provision for indemnifying citizens of 
Chambersburgh for property destroyed by the rebel invasion. 

See act appi*oved April 9, 1868, No. 39, laws of 1868, p. 74. This act provides for the 
api)oiutment of commissioners to investigate claims of citizens in counties invaded by 
rebel forces '* for the amount of their losses in the late war." 

The preamble to this act recites that '* during the late war to suppress the rebellion 
several of the southern counties of this State wern several times invaded by the rebels 
in great force," and that 'Hhere was occasioned great destruction, devastation, and 
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There is a brief account of these in " The works of John Adams, 
second President of the United States, with a life of the aathor, 
notes and ilhistrations by his grandson, Charles Francis Adams. Vol. 
1. Boston: Little, Brown & Co., 1856;'^ The writer says, (page 387, &c.:) 

One other obstacle had been in the way* the more difficult to remove, that it rested 
on a point of honor in the British hearc. Those individnals who had taken the side of 
the mother country in the colonies, and who, for doing so, had been subjected to the 
mortification, disasrers, and personal losses consequent upon a failure to re-establish 
her authority, naturally looked to her to protect their rights, in any and every attempt 
that might be made at accommodation. And this was a valid claim on her, in spite of 
the fact of the difficulties into which -the mother country had fallen were mamly 
owin^ to the interested misrepresentations made by leading persons of this class ia 
America. On this point, the instructions to obtain an acknowledgment of their claims 
to indemnity had been most positive. But the American commissioners, on their side 
well knowing the impossibility of reconciling their countrymen to the acknowledg- 
ment of such odious pretensions, and little disposed themselves to recognize their va- 
lidity, manifested no inclination to concede anything beyond what the strict rnle of 
justice would demand. Here Dr. Franklin took the lead ; finding that the British 
were about to urge their views on this subject and the fisheries together, he prepared an 
article, making, by way of set-off, a counter-claim of compensation for the severe and 
not unfrequently wanton injuries inflicted upon the patriots by the British troops. 
Neither did this lose force by its reference to the voluntary acts of those very adherents 
to the British cause, whose pretensions were set up for consideration. The fact that 
this contest had, in many of its parts, been marked with the most painful character' 
istics of civil convulsion, in the course of which the parties had suffered shocking 
outrages from each other, was too well known to be denied; and the wounds were too 
fi'esh to permit the supposition that the victorious side would be prepared at once to 
replace in their former position those of their brethren who had not only forfeited 
their confidence by joining the oppressor, but had been guilty of the greatest barbari- 
ties in conducting the struggle. The earnest and strenuous resistance of Dr. Frank- 
lin, re-inforced by the representations of the other commissioners, at last produced in 
effect in convincing {he British envoys that further urgency in their behalf was useless. 
To prolong the war a single day only for their sakes, without prospect of a better resnlt, 
was obviously a waste of means, which might be better employed in supplying ths 
very remuneration which was now in agitation. The good sense of Mr. Fitzherbert, 
confirming that of Mr. Oswald, prevailed, and this troublesome discussion was finally 
terminated by the preparation of two articles to which all agreed, providing that fur- 
ther hostilities to the tories should cease, and that Congress should earnestly recom- 
mend to the States the restitution of their estates to such persons as could be proved to 
be real British subjects, aud such Americans as had not borne arms against the United 
States. 

loss of property of citizens,^' and *' these losses were sustained in the common caose, 
and for the general welfare of the whole people of this Commonwealth, and it is rmton- 
able and proper that citizens who have thus suffered should receive generotu oofuideraiion 
and active relief from this great Commonwealth,^ &.c. 
The governor of Pennsylvania has furnished the following : 

Executive Chamber, Harrishurghf Pa,, March — , 1874. 

Statement of tpar-claims. 

Adams County $489,438 99 

Fulton County 56, .544 » 

Franklin County, burning of Chambersburgh 1,625,435 55 

Franklin County,other claims 846,053 30 

Cumberland Couuty 211,778 951 

York County 214.720 05 

Bedford County 6,81^^ 03 

Somerset County 120 00 

3, 450, 909 ^ 
J mo lints paid. 

Under act of Angnst 20, 1864 $100,000 

Under act of February 15, 1866 5(K),000 

Underact of May 27,1871 300,000 

Commission to re-examine and re-adjudicate was raised under act of May 22, 1871. 
(P. L. 1871, p. 272.) 

It will be seen that this act does not put the claims upon the groand of a lejfol right 
to demand compensation, but on the ground of generoeitjf. 
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There is a work entitled the Diplomatic Correspondence of the Ameri- 
can Kevolution, being the letters of Benjamin Franklin, Silas Deane, 
John Adams, John Jay, Arthur Lee, Wm. Lee, Ralph Izard, Francis 
Dana, Wm. Carmichael, Henry Laurens, M. De Lafayette, M. Damas, 
and others, concerning the foreign relations of the United States daring 
the whole Revolution, together with the letters in reply from the Secret 
Committee of Congress and the secretary of foreign affairs; also the 
entire correspondence of the French ministers, Gerard and Luzerne, with 
Congress. Published under the direction of the President of the United 
States from the original manuscripts in the Department of State, con- 
formably to a resolution of Congress of March 27, 1818. Edited by Jared 
Sparks. Volume X. Boston : Nathan Hale and Gray & Brown ; 1830. 

The proposed article will be found in this work (p. 106, &c.,) as follows : 

Article proposed and read to the commisHoners before signing the preliminary articles. 

It is agreed that His Britannic Majesty will earnestly recommend it to bis Parliament 
to provide for and make a compensation to the merchants and shop-keepers of Bos- 
ton, whose goods and merchandise were seized and taken out of tneir stores, ware- 
houses, and shops, by order of Oeneral Gage and others of his commanders, and officers 
there, and also to the inhabitants of Philadelphia, for the goods taken away by his 
army there, and to make compensation also for the tobacco, rice, indigo, and negroes, 
&c., seized and carried off by his armies under Generals Arnold, Cornwallis, and others, 
firom the States of Virginia, North and South Carolina, and Georgia, and also for all 
vessels and cargoes belonging to the inhabitants of the said United States, which were 
stopped, seized, or taken, either in the ports, or on the seas, by his governors, or by his 
ships of war, before the declaration of war against the said States. 

FACTS. 

There existed a free commerce, upon mutual faith between Great Britain and Amer- 
ica. The merchants of the former credited the merchants and planters of the latter 
with great quantities of goods, on the common expectation that tue merchants having 
sold the goods, would make the accustomed remittance; that the planters would do 
the same by the labor of their negroes, and the produce of that labor, tobacco, rice, 
indigo, SiC. 

England, before the goods were sold in America, sends an armed force, seizes those 
goods in the stores — some even in the ships that brought them — and carries them off; 
seizes, also, and carries oft' the tobacco, rice, and indigo provided by the planters to 
make returns, and even the negroes, from whose labor they might hope to raise other 
produce for that purpose. 

Britain now demands that the debts shall, nevertheless, be paid. 

Will she, can she, justly refuse making compensation for such seizures ? 

If a draper, who had sold a piece of liuen to a neighbor on credit, should follow him, 
take the linen from him by force, and then send a bailiff to arrest him for the debt, would 
any court of equity award the payment of the debt without ordering a restitution of 
the cloth ? 

Will not the debtors in America cry out that, if this compensation be not made, they 
were betrayed by the pretended credit, and are now doubly ruined ; first by the enemy, 
and then by the negotiators at Paris, the goods and negroes sold them being taken 
from them, with allthey had besides, and tney are now to be obliged to pay for what 
they have been robbed off? 

But the article was not agreed on. 

There is in the fourth volume of the secret journals of the Congress 
of the Confederation, prior to the treaty of peace, much information on 
this subject. The result of all is that, on principles of international 
law, nations do not recognize a liability to indemnify citizens who suffer 
osses from acts of the public enemy in war. 

There is a class of cases which may be said in some sense to form an 
exception to this rule. 

A receiver of public money is not accountable for funds in his hands 
which -were forcibly seized by the rebel authorities during the rebellion, 
against his will and without fault or negligence on his part. (United 
States V. Thomas, 15 Wallace, 337.) 

But in such case he is not protected if he has neglected to promptly 
H. Rep. 134 18 
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disburse or pay money into the Treasury as his duty requires. (Bevans 
V. United States, 13 Wallace, 56; Halliburton v. United States, 13 Wal- 
lace, 63. See, also, the report of the Committee on War-Claims in 
House of Representatives, second session Forty-third Congress, as to 
the so-called Saint Albans raid, and report of Senate Committee on 
Claims as to the claim of the First National Bank of Saint Albaos to 
be indemnified for loss of Government bonds in the bank seized and 
carried away by the rebel raiders.) 

There is another class of cases in which compensation is sometimes 
provided for damages inflicted by the enemy. During the rebellion in 
the United States the rebels frequently made raids on loyal citizens in 
the insurrectionary States and carried away and destroyed their prop- 
erty. In such cases the Union military authorities sometimes made and 
collected assessments on disloyal citizens in the vicinity of the raids, 
and with it indemnified the parties suftering loss. One object of tbi* 
was to give indemnity and protection to loyal citizens, and another was 
to discourage such raids and to make disloyal citizens earnest in oppos- 
ing them. The indemnity-money in such cases was generally paid by 
the military authorities directly to the parties injured. If for any cause 
tliey were absent or could not be found, the money was used by the 
Army or paid into the Treasury. When so used or paid the Govern- 
ment has deemed it just to pay, on proper application and proof, by 
special act of Congress."^ 



CHAPTER IV. 

PROPERTY DESTROYED OR DAMAGED IN BATTLE BY THE GOVERNMENT 
FORCES, OR WANTONLY, OR UNAUTHORIZED BY ITS OWN TROOPS. 

The American rule of international law was early adopted, that the 
Government was under no obligation to compensate its citizens for 
property destroyed or damages done in battle or b}' necessary military 
operations in repelling an invading enemy."® 

To this rule Alexander Hamilton added that — 

According to the laws and usages of nations a state is not obliged to make com- 
pensation for damages done to its citizens * * wantonly or unaatliorized by itsoirn 
troops. '2^ 

This is the general rule which is recognized now.^" 

^'^This subject is discussed in the debate in the House of Represeutativei Febra- 
ary 12, 1875, on a bill for the relief of John Aldridgc. 

'^American State Papers, Claims, 199, February 15, 1797 : A committee of the Honse 
of Representatives made a report on a claim for ''compensation for a dwelling-hoiue 
burned in Massachusetts, in March, 1776, by order of General Sullivan, commandiog 
the American troops. The house was in possession of British troops, and for the pur- 
pose of dislmlging them General Sullivan sent troops with orders to set fire to the 
building, whicli was done.** 

The committee say : " The loss of houses, aud other sufferings by the general rava^ 
of war, have never been compensated by this or any other government. In the history 
of our Revolution sundry decisions of Congress against claims of this nature may ^ 
found. Government has not adopted a general rule to compensate individuals who 
have suffered in a similar manner." 

^•* Report to Congress, November 19, 1792 ; American State Papers, Claims, 55. 

^" In the report made November .30, 1873, by Hon. Roberts. Hale, counsel of the United 
States before the commission of claims under the 12th article of treaty of 8th May, 
1871, between the United States aud Great Britain, is a statement of claims made by 
citizens of Great Britain against the United States, and the decision thereon as follow*: 

"In the case of Thomas Stirling, No. 12, were included as weU claims for property 
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It has been said, agaiu, that — 

Xo government, but for & special favor, has ever paid for property even of its own 
citizens, destroyed in its own country, on attacking or defending itself against a com- 
luon public enemy, much less is any government obliged to pay for property belonging 
to nentrals domiciled in the country of its enemy which may possibly be destroyed by 
its forces in their operations against such enemy. '^^ • 

Mr. Seward, Secretary of State, said, in relation to a claim made npon 
the United States by a French sabject for property destroyed by the 
bombardment of Greytown, in July, 1854, that — 

The British government, npon the advice of the law-officers of the Crown, declared 
to Parliament its inability to prosecute similar claims. In 1657 Lord Palmerston ap- 
plied the decision in the case of Oreytown as a precedent for refusing compensation to 
British merchants whose property in a Russian port had been destroyed by a British 
squadron during the Crimean war. (See note in Lawrence's Wheaton, p. 145.) 

The governments of Austria and Russia have applied the doctrine involved in the 
Greytown case to the claims of British subjects injured by belligerent operations in 
Italv in li:f49 and 1850. (See note p. 49, vol. 2, of Vattel, Guilaumin & Co,'s edition, 
186:5.) 

We have applied the same xiriuciple in declining to make reclamations for citizens 
of the United States whose property was destroyed in the bombardment of Valparaiso 
by a Spanish fleet, and in resisting the claims of subjects of neutral powers who sus- 
tained injury from our military operations in the Southern States during the recent 
rebellion. It will probably be found a sufficient answer to the reclamations of many 
of our citizens who have sustained losses from belligerent operations on both sides dur- 
ing the recent occupation of Mexico by French troops.'" 

destroyed by the United States Army in its marches and encampments in the State of 
Virginia, as for horses, carriages, cattle, hogs, flour, corn, and bacon alleged to have 
been taken nnd carried ofl' by the soldiers. The proofs showed nothing beyond the dis- 
appearance of the property in the presence of the United States Army. The decision 
of the commission, in which all the commissioners joined, was made in the following 
words : 

** The acts done npon which this claim is based seem to have been the ordinary results 
incident to the march of an invading army in a hostile territory, with possibly some 
unauthorized acts of destruction and pillage by the soldier^-, with no proof of appro- 
priation by the United States. Under such circumstances there is ground for a valid 
claim against the United States. The claim is, therefore, disallowed/^ 

** In the case of the Misses Hayes, No. 100, milliners, at Jackson, Miss., a claim was 
made for a stock of millinery goods and like property, alleged to have been t-aken by 
soldiers of the United States Army on the first capture of Jackson, in May, 1863. The 
acts complained of appeared, if committed by United States soldiera, to have been acts 
of pillage merely, and the claim was unanimously disallowed." 

*' In tlie cases of Michael Grace, No. 132, Elizabeth Bostock, No. 133, Thomas McMahon, 
No. 136, and others, at Savannah, being claims for property alleged to have been taken 
and appropriated b}^ United States soldiers, the same appeared to have been by acts of 
unanthorized pillage, and were rejected." 

And Mr. Hale says, again, as to property taken, ** where the property was in its nature 
not a proper subject of military use, or, being such, was not applied to military use, or 
wh^re the taking appeared to be mere acts of unauthorized pillage or marauding, the 
claims were disallowed." 

And again, page 50 : 

** In several cases there were allegations of the wanton destruction of property by 
United States troops, and in some cases satisfactory proof was made of the fact of sacli 
destruction by soldiers without command or authority of their commanding officers 
and in defiance of orders. 

" In the case of Anthony Barclay, No. 5, allegations were made of wanton destruction 
of property, including valuable furniture, china, pictures, and other works of art, 
books, &c. The proof was conflicting as to whether the injuries alleged were com- 
mitted by soldiers or not ; but if committed by soldiers, it wjis plainly not only with- 
out authority, but in direct violation of the orders of General Sherman. In the award 
made in favor of Mr. Barclay, I am advised that nothing was included for x^roperty 
alleged to have be^^n destroyed. 

** F'or property alleged to have been wantonly and without provocation or military 
necessity destroyed or injured in the enemy's country, as in the cases of Anthony 
Barclay, No. 5 ; Godfrey Barnsley, No. 162, and in the Columia cases." 

The claims were not allowed. 

>»Perrin vs. U. S., 4 Court Claims, 547. 

^-* Letter to Hon. Charles Sumner, February 26, 18G8, 4 Court Claims R., 548. 
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This is the rale recognized by Yattel, who says: " But there are other 
damages caused by inevitable necessity ; as, for instance, the destruc- 
tion caused by the artillery in retaking a town from the enemy. These 
are merely accidents. They are misfortunes, which chance deals oat to 
the proprietors on whom they happen to fall. • * No action 
lies against tlie state for misfortunes of this nature ; for losses which 
she has occasioned, not willfully, but through necessity and by mere ac- 
cident in the exertion of her rights.'"" 

These principles are generally recognized, and any departure from 
them rests on mere gratuity or other exceptional reasons.^^ 



CHAPTER Y. 



TEMPORARY OCCUPATION OF, INJURIES TO, AND DESTRUCTION OP 
PROPERTY CAUSED BY ACTUAL AND NECESSARY GOVERNMENT 
MILITARY OPERATIONS TO REPEL A THREATENED ATTACK OF, OR 
IN ADVANCING TO MEET, AN ENEMY IN FLAGRANT WAR.''" 

By the principles of universal law recognized anterior to the Cousti- 
tution, in force when it was adopted, and never abrogated, every ciTil- 
ized nation is in duty bound to pay for army supplies taken from its 
loyal citizens, and for all property voluntarily taken for or devoteil to 
" public use." 

But there is a class of cases in which property, real or personal, of 
loyal citizens may be temporarily occupied or injured, or even destroyed, 
on the theater of and by military operations, either in a loyal State or 
in enemy's country, in time of war, as a military necessity. The ad- 
vance or retreat of an army may necessarily destroy roads, bridges, 
fences, and growing crops. 

In self-defense an army may, of necessity, erect forts, construct em- 
bankments, and seize cotton-bales, timber, or stone, to make barricades. 

In battle or immediately after, and when It may be impossible to pro- 
cure property in any regular mode by contract or impressment, self-pres- 
ervation and humanity may require the temporary occupancy of houses 
for hospitals for wounded soldiers, or for the shelter of troops, and for 
necessary military operations which admit of neither choice nor delay. 

In these and similar cases the question arises whether there is a de- 
liberate voluntary taking of property for public use requiring oompen- 
sation, or whether these acts arise from and are governed by the law of 
overruling military necessity — mere accidents of war inevitably and 
unavoidably incidental to its operations — and which by internatioual 
law impose no obligation to make recompense. It seems quite clear that 
they are of this latter class. 

This is so upon reason, authority, and the usage of nations. 

i^Vattel, book 3, ch. xv, $ 232, p. 403. 

'^In report of Hon. R. S. Hale to Secretary of State, Nov. 30, 1873, of the proceed- 
ings of the commission under 12 art., treaty of 8 May, 1871, between United States 
and Great Britain, it is said, ** In the case of Watkins and DonneUy, administrators. 
No. 329, an awanl was made against the United States, in v^hich all the commissioners 
joined, for property pillaged by United States soldiers in the night from a conntry 
store in Missouri, a' State not in insurrection, upon proof showing great neglect of dis- 
cipline on the part of Colonel Jennison, the commanding officer, and his neglect and 
refusal to take any steps for the surrender of the stolen property or the punishment oi 
the offenders wbeii notified of the facts, and that a part, at least, of the stolen projterif 
teas then in possession of his troops,-^ 

1-^ See this subject discussed somewhat in notes 53-64. 
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Most of the considerations applicable to the destruction of property 
n battle, or to prevent it from falling: into the hands of the enemy, are 
jqaally appropriate here. Some of these have been and others will 
iiereafter be more fully stated. And if property may be so destroyed 
(vithout incurring liability, why may not property temporarily occupied 
)r even damaged, when the purpose is the same, to prevent it from being 
useful to the enemy I The greater includes the less. These cases rest on 
principles entirely distinct from those which relate to and govern ordi- 
nary army supplies. There is no reason why one citizen should furnish 
quartermaster's or commissary supplies rather than another. The Gov- 
ernment can, as to these, exercise a discretion ; it can bu}^ from any who 
may have to sell, or select those from whom it will impress. Here is a 
deliberate voluntary taking for public use. 

But an army advancing to meet an enemy has no discretion in select- 
ing its route. The public safety compels it to pursue that which is most 
practicable. 

If crops stand in the way, their destruction by the march may be 
inevitable and unavoidable, a mere accident and incident of military 
operations, as much so as the destruction caused by battle. 

On principle, the Government cannot be liable to make restitution for 
the damage, unless it has assumed to do so by an implied contract or 
has been guilty of a wrong. 

There is in such case no contract, for this implies consent, deliberation, 
choice. It implies that what is done is not done as of right or by lawful 
authority, but by consent of all parties in interest. "If a man is 
assaulted, he may (lawfully) fly through another's close,^ and he does 
not thereby become a party to a contract to pay any damage he does,"* 
because his act is lawful. It is the exercise of a legal right. 

So a nation, on the same principle, makes no implied promise to pay 
when its army retreats from a pursuing enemy or advances to prevent 
his blow. 

Nor is a nation in such case liable as a trespasser or wrong-doer. "A 
trespass * * from the very nature of the term transgressio imports to 
go beyond what is right.""^ An army in its march performs an imperative 
duty — justified by the law of nations — required by the public safety. 

The rule has been thus stated b^^ the late solicitor of the War Depart- 
ment: 

If one of our armies luarches across a corn-field, and so destroys a growing crop, or 
fires a building which conceals or protects the enemy, or cuts down timber to open a 
passage for troops through a forest, the owner of such property, citizen or alien, has no 
legal claim to have his losses made up to him by the United States. Misfortunes like 
these must be borne wherever they fall. If any government is obliged to guarantee 
its subjects against losses by casualties of public war, such obligations must be 
founded upon some constitutional or statute law. Thus far no such obligations have 
been recognized in our system of congressional legislation. (Whiting's War-Powers, 
43tled., 1671, p. 340.) 

Damages done by tlie erection of fort^, the seizure of timber or mate- 
rials for barricades, under pressure of military necessity, give no legal 
right to compensation. 

'' In time of war," said the supreme court of Pennsj'lvauia, " bulwarks 

'-^5 Bacon, Abr., 183; Respublica v. Sparhawk, I Dallas, Pa., 362. 

'-^.') Bacon, Abr., 1.^)0; Respublica r. Sparhawk, 1 Dallas, '^62. 

In Perrin r. United States, 4 C. of Cls. R., 547, where a French subject made a claim 
against the Government for property destroyed by the bombardment of Greytown, the 
court said: 

*' The claimant's case must necessarily rest upon the assumption that the bombard- 
ment and destruction of Greytown was illegal, and not justified by the law of nations.'^ 
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may be built on private ground, and the reason assigned is • * because 
it is for the public safety ."^^ 

It is a lawful act, imposing no liability on the Government, which is 
gnilty of no wrong, and which makes no promise by the act. 

In principle it can make no difference whether a forest or cotton-bales 
are destroyed by cannonading in battle, in case an army seeks shelter 
behind them, or seizes them in advance to throw up breastworks for 
safety.'^^ Yet all writers agree that a nation is not bound to make 
compensation in such cases as these. 

The same position has been judicially assumed. The supreme court 
of Georgia has said : 

It is not to be doubted but that there are cases in which private property may be 
taken for a public use without the consent of the owner, and without comiMBusatioD, 
and without any provision of law for making comx>ensation. There are cases of argent 
public necessity, which no law has anticipated, and which cannot await the actiouof 
the legislature. In such cases the injured individual has no redress at law — those who 
seize the property are not trespassers — and there is no relief for him but by petition 
to the legislature: for example, the pulling down of houses and raising bulwarks for 
the defense of the State against an enemy, seizing corn and other provisions for the 
sustenance of an army in time of war, or taking cotton-bags, as General Jacksoa did 
at New Orleans, to build ramparts against an invading foe.'^'* 

^^^^Respublica r. Sparhawk, 1 Dallas, 362; Dyer, 8 ; Brook's Trespass, 213 ; 5 Bacon, 
Abr., 175; 20 Viner, Abr., (Trespass,) B» a, sec. 4, fo. 476. 

'''^The report of Hon. R. S. Hale to the Secretary of State, November 30, 1873, as to 
claims of British subjects before the American-British claims commission, under article 
12, treaty of May 8, 1871, shows tliat claims of this character were unanimously reje^tei. 
The report says, p. 49 : 

"2. — Claims for property alleged to have been wrongfaUy injured or destroyed by the forces of 

the United States. 

"These claims were also numerous, and involved a large variety of questions. They 
included claims for property injured or destroyed by the bombardment of towns of the 
enemy, as in the case of Charles Cleworth, No. 48; and in other ordinary operations of 
war, such as the passage of armies, the erection of fortifications, as in the case of Trook, 
administrator, No. 58, &c. 

"Also, for timber felled in front of forts and batteries to give clear range for the 
guns and deprive the enemv of cover, as in the cases of Trook, administrator, Xo. S?. 
and of William B. Booth, No. 143. 

"In these claims for dostruction of property, it may be stated generally that, with 
very few exceptions, and those mostly insignilicant, no awards were made against the 
United States. 

" The claims for injuries by bombardment, the passage of armies, the cutting of tim- 
ber to clear away obstructions, the erection of fortifications, &c., in the enemy's coun- 
try, were all disallowed by the unanimous voice of the commissioners. 

"The same may be said of the iucidental destruction of innocent property involved 
in the destruction of public stores and works of the enemy." These were in the States 
proclaimed in insurrection and they asked compensation for property damaged or 
destroyed in battle. 

*3- 1.' Parham vs. The Justices, &c., 9 Georgia R., 341. See report, November 30, l!?7:?, 
of Hon. R. S. Hale to Secretary of State, of claims decided by commission under I'ith 
article of treaty of May 8, 1871, between United States and Great Britain, iiages 44-235. 
Commissioner Frazer said, as to cotton seized by the United States military forces imder 
orders of General Banks, in Louisiana, and used for fortifications, " No citizen of the 
United States could, under like circumstances, claim compensation." He adds : 

" 2. The cotton was the property of an enemy of the United States, so recognized by 
every writer upon international law and so held by all tribunals, both American and 
British, as well as continental, in every re]>orted case involving the question. The 
mixed commission, constituted under the convention of 1853, between the two countries, 
so held in Laurent's case. Indeed, it went further, and held that an unnaturalized 
Englishman voluntatily domiciled in a country at war with the Unit-ed States was not 
eveu to be regarded as a British subject ; thus going a little too far, as I think. 

" The proi)erty of Henderson was as liable to capture as the property of Jeff. Davis 
himself, or any rebel in arms. I believe this is not questioned. That the property 
itself was a proper subject of capture on land under the modern rules by which civil 
ized nations govern themselves in war, seems to me to be quite as clear. 

" The legislation and the known practice of the rebel authorities made it so. They 
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The same principle was stated in a report made by the Committee on 
Claims to the House of Kepresentatives December 11, 1820. From this 
report it appeared that a claimant alleged that — 

She was possessed of a plantatioD, with sundry buildings, situated below New 
Orleans, and tbat during tne invasion by tbe enemy in December, 1814, and subse- 
quently, her dwelling-bonse was occupied as quarters for some of the officers and a 
hospital for the sick and wounded, and, while so occupied, her house, ontbouses, fences, 
&c., were damaged. 

She claimed compensation for use and occupation and for damages. 

The committee in their report say, in effect, that compensation can- 
not be claimed by virtue of the constitutional provision as to taking 
" private property for public use,'' because this provision — 

Seems to imply a voluntary act on the part of the Government, which in the present 
case could hardly be alleged, particularly as it respects a large portion of it. * "* * 
There are no known rules or established usage of tbe Government which would seem to 
authorize an allowance in a case thus involved in obscurity.^^ 

The Government has always paid loyal citizens for the use and occu- 
pation of buildings and grounds in loyal States when used for oflBcers' 
quarters, regular recruiting camps, and in cases where the occupation 
was voluntary and the result of choice, superinduced by no overruling 
military necessity, and for tl|is the law provides.^^^ 

made cotton the basis of their public credit by a policy which aimed to deal largely in 
it on Government account, to purchase it even before it was grown, and hypothecate 
it as security for the payment of loans, with the proceeds of which thej' did, to a large 
extent, supply themselves with arms and munitions of war, and with a fleet of armed 
vessels to infest the ocean and destroy American commerce. They committed it to the 
flames, whether owned by friend or foe, rather than permit it to reach tbe markets of 
the world otherwise than through their own ports ; thus endeavoring by warlike opera- 
tions to secure to themselves a monopoly in supplying the foreign demand, that they 
might thereby constrain nations abroad to aid them in their struggle. In short, cot- 
ton was a s|)ecial and formidable foundation of the rebel military power. It was more 
important than arms or ships of war, for it supplied these and all else beside. It was 
more potent than gold, for it not only commanded gold, but it largely enlisted in be- 
half of the rebels the interests of foreigners whose manufacturing industry was in a 
measure paralyzed because this stajile was needed to keep it in motion. The necessities 
and purposes of war, therefore, required its capture at every opportunity more imper- 
atively than the capture of munitions and implements of war ; indeed, that necessity 
was quite as pressing and certainly as humane as the killing of men in battle ; for it 
was no less efficient as a means of accomplishing the subjugation of the rebel armies, 
and re-establishing the national authority. It is to me astonishing if there is a difl'er- 
ence of opinion upon this subject. 

"The Supreme Court of the United States, recognizing to the fullest extent all the 
limitations which the practice of nations has lately engrafted upon the right of capture 
upon land, so held in the case of a loyal American widow. (See the case of Mrs. Alex- 
ander's cotton, 2 Black.) This is high authority, especially when it is remembered 
tbat that august tribunal has certainly exhibited no tendency whatever to give undue 
license to military authority or warlike operations. Complaint, if any, ha^ been alto- 
gether in the other direction. But I would bo quite content, in the absence of any 
authority, to trust the question with the common sense of all civilized nations so long 
as war in any form shall be recognized as a lawful method of deciding ditferences. If 
the capture wjis rightful by laws of war, it would be a novelty in international law 
that its exercise involves an obligation to make compensation." 

The commission allowed the claim, a voucher having been given by military officer, " by 
order of Col. S. B. Holabird, for the tluited States Government." 

*^ But the report concludes that "in a case of such extreme apparent hardship, it 
would best comport with the dictates of sound policy that in the exercise of the discre- 
tion of Congress some relief should be granted." (American State Papers, Claims, class 
ix, p. 75.3. Here the relief is put on the ground of a discretion, not law.) (See act 
March 2, 1821, 6 Stat, 258.) 

^^ Honse Ex. Doc. No. 124, 1st sess. 43d Congress ; see letter of Quartermaster-General 
M. C. Meigs, February 19, 1874, in part 2 of this report, and letter February 26, lf^74, in 
appendix to this report; act July 16, 1798, sec. 3, ch. 85 ; act May 8, 1792, sec. 5 ; act 
March 3, 1799, sec. 24, ch. 48 ; United States vs. Speed, 8 Wallace, H3 ; Stevens vs. United 
States, 2 N. & H. Court Claims, 101 ; Crowell's case, id., 501; McKenney rs. United 
States, 4 N. &. H. Court Claims, 540 ; Wentwort h vs. United States, 5 Court Claims, 309 ; 
Scott's Digest Military Laws, 1873, p. 102, sec. 96, &c. 
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But a temporary occupancy of real estate imposed by overruling 
necessity — an occupancy continued during the actual existence of such 
impending necessity — or the application of materials to purposes of 
defense in an emergency, has not, by the usage of the Government, be^n 
regarded as giving any claim for compensation. 

This has been the uniform usage of the War Department, founded 
on the opinion not only of the Solicitor, but also of the Judge- Advocate- 
General.^^* 

The Executive Department of the Government has laid down certain 
rules of law in relation to some questions growing out of the war of the 
rebellion. 

The President, in his message of June 1, 1873, said : 

It is a general principle of both international and municipal law that all property iH 
held subject not only to be taken by the Government for public uses, in which case, 
under the Constitution of the United States, the owner is entitled to just compenss- 
tion, but aUo subject to be temporarihj occupied j or even actually destroyed, in times of 
great public danger and wTien the public safety demands it ; and in this latter case govern- 
ments do not admit a legal obligation on tlieir part to compensate the owner. The 

13* See opinions of Judge-Advocate8-Geueral,vol. 20, pp. 598-525; vol.26, pp. 52, 242,247; 
id., 27, p. 304 ; Digest of Opinions of Judge-Advocates, 1868, pp. 97, 98. As an example, 
the following is presented : 

War Department, Bureau of Military Justice, 

August 4, 1866. 
To the Secretary of War : 

Dr. W. P. Jones .claims §:55,0O0 for damages sustained by the erection by the United 
States of a fort upou his land near Nashville. 

Major-Geueral Thomas reports that he is thoroughly loyal, and recommends allowance 
of the claim. 

In tbe case of N. Vignie, this Bureau, under date of May 7, 18G3, submitted the fol- 
lowing remarks: 

"A clear distinction has always been recognized between the taking of re^il estate 
or personal property for such purposes, and the taking of the same for the ordinary 
uses of peace." 

(Here follows a reference to Whiting's War-Powers, 340, and to 9 Georgia R., 341.) 

Entertaining the conclusions pointed to by the two foregoing citations, this Bnrean 
is of opinion that the claim under consideration, and others of like description, for 
compensation for the use of land taken and occupied by the forces of the Unitied States 
for the sites of forts or other works of defense against the public enemy, mnst be 
rejected by the War Department, and all parties making such claims must bo referred 
to Congress for relief, if they shall be deemed entitled to any under the general prin- 
ciples of the law of war. 

If the above views are approved by the Department, this case, notwithstanding the 
loyaltv of the claimant, must be referred to Congress. 

W. WINTHROP, 
Brevet Colonel and Judge- Advocate, in the absence of the Judge- Advocate- General. 

Official copy, fur the Hon. William Lawrence, M. C. 

J. HOLT, Judge- Advocate- General. 

The same principles have been reiterated since, (Digest of Opinions of Judge- Advo- 
cates-General, 97,) as follows: 

*'So held in the case of a claim arising in Tennessee during the war, for alleged 
damages sustained by the claimant in the erection by the military authorities of a u)rt 
upon his land. XXII, 304. So held in the case of the claim of an alleged Spanish sub- 
ject for indemnity for the destruction of bnildings and other property in Louisiana, in 
the course of the erection of fortilications by our forces. XX, 52o. So held in the case 
of a claim for the value of certain buildings (with their contents) burned by our troops 
in West Virginia, in January, 1863, by way of a ruse to deceive and divert the enemy— 
a legitimate act of ordinary warfare — the loss incurred being one of those casualtiets 
for which the Govern meut does not become liable to the individual injured. XXVI, 
24*2. And see XXVI, 247, for a case of a claim (preferred subsequently to the passage 
of the act of February 19, 1867, and eo expressly preclnded from settlement) for the 
value of cotton seized at Kuoxville, Tenn., in the enemy's country and on the theater 
of war, and nsed for strengthening a fort threatened with attack by the rebel forces. 
XXVI, 247." 
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temporary occupation of, injuries to, and destruction of property caused by actual and 
necessary military operations are generally considered to fall within the last-mentioned 
principle. If a government makes compensation under such circumstances, it is u 
matter of bounty rather than of strict legal right.'*" 



CHAPTER VI. 

PROPERTY WHICH MAY BE USEFUL TO THE ENEMY SEIZED AND DE- 
STROY^ED OR DAMAGED TO PREVENT IT FROM FALLING INTO THEIR 
HANDS. 

The questioQ now* to be considered is, whether the Government is 
liable to make compensation for the property of a loyal citizen in a loyal 
State seized and destroyed or damaged by competent military author- 
ity— ;^flk/rawte hello — to prevent it from falling into the hands of the 
enemy, as an element of strength where warlike operations are in t)rog- 
ress, or where the approach of the enemy is prospectively imminent. 

The same law prevails when our territory is invaded by a foreign 
enemy or a loyal State by a rebel invading force. 

It has been asserted with great emphasis that the duty to make com- 
pensation in such cases as have frequently arisen in each House of Con- 
gress — 

Is a principle not recognized by public law, by the law of nations, or any other code 
of law or morals known to the civilized world. It has never been applied by our own 
Governiuent,T)y the government of Great Britain, or any other civilized government 
in the world. '^^ 

It has been said, on the contrary, with equal earnestness, that there 
has never been — • 

One single instance in the whole history of this Government since the Constitution 
was adopted where a claimant of this kiud has been turned from the doors of Congress 
unsatisfied.'^ 



'*» Senate Ex. Doc. 85, 2 soss. 42 Cong., veto bill for relief of J. Milton Best. 

In Senate Kep. 412, 3 sess. 42 Coog., it is said of this statement of the law by the 
President : 

'* The committee has not found any such general principle affirmed either in interna- 
tional or municipal law, but has found the very reverse of that to be affirmed by all 
law, international and municipal. '^ 

Amon^ the text-writers, Vattel discusses the very question, " Is the state bound to 
indemnity individuals for the damage they have sustained in war f" But the report 
omits to quote the next sentence in Vattel, in which he says: 

** We may learn from Grotius that authors are divided on this question.*^ Vattel then 
says : 

*^ The damages under consideration are to be distinguished into two kinds — those 
done by the state iUelf or the sovereign, and those done by the enemy. Of the first 
kind some are done deliberately and by w/iy of precaution, as when a field, a house, a 
garden, belonging to a private person, is taken for the purpose of erecting on the spot 
a town-rampart, or any other piece of fortification, or when his standing corn or liis 
store-houses are destroyed to prevent their being of use to the eneuiy. Such damages 
are to be made good to the individualj who should bear only his quota of the lossJ^ But there 
are other damages caused by inevitable necessity ; as, for instance, the destruction 
caused by the artillery in retaking a town from the enemy. These are merely acci- 
dents. They are misfortunes, which chance deals out to the proprietors on whom th^y 
happen to fall. (Vattel, 6th Am. ed., 402. ) 

The rule stated by Vattel is elsewher6 hereafter referred to, and it is shown that its 
correctness has been denied in a note to the American edition of 1872, referring to 4th 
Term R., .382, and by Grotius and many other authorities. 

*^Roscoe Conkling in Seuate, December 14, 1870, 82 Globe, 98, on claim of J. Milton 
Best ; see President's veto-message, June 1, 1872. 

»=** Senator Howe, January 4, 1871, S2 Globe, 302, referring to the claim of J. Milton 
Best. 
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In this confiict of opiDion it becomes necessary to consider the ques- 
tion somewhat elaborately. 

There are five modes in which the Government has a right to take or 
use private property : 

1. By taxation.^^ 

2. As punishment for crime under judicial sentence, or by sentenceof 
a court-martial.^'*^ 

3. In virtue of the right of eminent domain for public use, with just 
compensation.^*^ 

4. By the law of *' overruling necessityj^ which Lord Hale calls the lejt 
temporis et loci, and which is both a w^ar and peace power.*^ 

5. By the war-power on the theater of military operations, Jfagrante 
hellOj for military purposes.^*^ 

The power to take in these several modes must have for each an appro- 
priate sphere of operation ; they all stand in pari materin, and the right 
in no one can be so omnipresent or exclusive as to enroach upon or de- 
stroy the other. These are axiomatic principles, universally admitted. 

The right to take property in the first, second, and fourth class of 
cases named exists without any duty to make "just compensation^ in 
money. 

The question of the liability of the Government to make compensa- 
tion for property taken and damaged, or destroyed to prevent it from 
falling into the hands of an enemj^, must be determined by a considera- 
tion of the character of the power exercised, and the purpose or reason 
of the seizure. 

This question, as was very well said by the supreme court of Pennsyl- 
vania in September, 1788, in the case of Respublica v. SparJiatckj 1 Dallas, 
302, is to be governed — 

By reason, by th« law of natious, and by precedents analogous to the subject before ns. 

First, then, on principles of reason, should the Government be liable 
to make compensation ! This may be considered with reference to the 
reason as applied to citizens, and as applied to the Government. Upon 
the plainest principles of right and propriety, a military officer, even in 
flagrant war, would not be justified in seizing and destroying the prop- 
erty of a private citizen to prevent it from falling into the hands of 
the enemy, unless the " danger be immediate and impending," or be 
reasonably certain to happen during hostile military operations ; for if 
this be not so, the officer acting without necessity or excuse would be- 
come a trespasser, and his act would be one of lawless violence, for 
which he would, and the nation would not, be liable in damages.^" 

^•■^^ Constitution, art. 1, sec. H, clause 1, (ante,) Clark r. Mayor, 13 Barb., N. Y. 8. C. R., 
35. This is not an exercise of the right of eminent domain. Oilman v. Sherloygan,2 
Black R., 510 ; see Steubenvillo and Ind. R. R. Co.[r. Tascarance Co., 6 Pittsburgh Legal 
Journal, 68, cited in Brightley's Federal Digest, 158, sec. 4, O. C; Hallenback r. Habn, 
ii Nebraska, 400 ; People r. Mayor, 4 Comst., N. Y., 424 ; Hanson r. Vernon, 27 Iowa, 
28 ; Booth r. Wootlbury, 5 Am. Law. Rcgr., N. S., 212 ; Commissioners r . Miller, 7 
Kansas ; McCullough v. Maryland, 4 Wheat., 425. 

^^Constitution, art. 3, sec. 1, clause 3, «fcc.; amendments, art. v, vi, viii. Grotius, b.2, 
ch. 14, sec. 7. 

^^ Constitution, art. v, amendments. *^ Eminent domain is a ciril right.*' Grant r. U. S., 
1 Court Claims, 45; American Priut-Works v, Lawrence, 1 Zabriskie, 258. Grotius, b. 
2, ch. 14, sec. 7 ; id., b. 3, ch. 20, sec, 7 ; 2 Nebraska, 400, note 113 post. 

i« Hale V. Lawrence, 3 Zabriskie, 728-'9 ; Grant r. U. S., 1 Court Claims, 45 ; Respab- 
lica V. Sparhawk, 1 Dallas, p. 362. 

J^ 13 Howard, 140 ; Whiting's War-Powers, 26. 

'" Mitchell V, Harmony, 13 Howard, 1 15 ; Grant r. U. S., 1 Nott & H., Court of Claims , 
45, 47, 48 ; American State Papers, part ix, Claims, vol. 1, p. 55 ; Pitcher r. U. S., 1 Court 
of Claims, 9 ; Gibbons r. U. S., 8 Wallace, 269. 
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It has been determined, also, that under certain circnrastances the 
ofBcer is not the sole judge of the necessity of seizing and destroying.^** 

Now, as a matter of common sense and reason, the owner of property 
is no more injured if it is destroyed by our own Government than if by 
the enemy. The loss to him is the same in either case. 

Yet no statesman or writer on the laws of nations ever claimed that 
a Government is bound by any principle or rule of law to make com- 
pensation for property taken or destroyed by the enemy in time of war,^*^ 
uor by its own military forces in actual battle."^ 

It has been said, with a force of reason which has not yet been answered, 
that where property is taken to prevent it from falling into the hands 
of the enemy, the position of property so situated is the owner's mis- 
fortune. 

He is not to be relieved of it at the cost of the United States, for they are not re- 
sponsible to bim for the circumstances that created it.^"^ 

To require the Government to pay where it is guilty of no wrong, no 
omission of duty, in the exercise of both a right recognized by the 
civilized world and enjoined by the highest duty and for the common 
good, would be the harshest rule that could be recognized. If the 
property of a citizen is in a position where it is reasonably certain he 
will lose it by the seizure of an enemy, he cannot be said to be in any 
worse position because it is seized by his own government. 

All writers agree that the government incurs no liability by destroy- 
ing it in battle, or for destroying it in an attempt to recapture it from 
an enemy. Byukershoek says of the property' of loyal citizens: 

Those goods may be properly taken by us, by the laws of war, if they have been before 
taken by our enemies. '^^ 

What diflFerence can it make to the owner whether his property is de- 
stroyed immediately in advance of a battle, or in the conflict, or in aiv 
eflfort to recapture I To say that a nation is not liable if it applies the 
match and blows up a house a moment after the enemy gets in ir, but 
is liable for doing the same thing a moment before, would seem a very 
reductio ad ahsurdum}^ 



^*^ Mitchell r. Harmony, 13 Howard, 115, perhaps does not necessarily so decide. In 
that case* property was taken, not from " necesnUy,*^ but •' for the purpose of insurinpj 
the success of a distant expedition," thereafter to be prosecuted. The property was 
not destroyed. See Ex }mrt^ Milligan, 4 Wallace, 2 ; Martin r. Mott, 12 Wheat., 19 ;. 
Whiting^s War Powers, 67; Luther v. Borden,? Howard, 4.5; American Print- Works v. 
Lawrence, 1 Zabriskie, 260, and cases cited. A ratification by the Government of an 
act done by military authority relieves the officer from liability ; Baron r. Denraan,2 
Exchequer, 189. This modifies a case found in vol. ix, p. 404, of Niles Register, March, 
1816, in which it is said martial law cannot be declarecl but subsequent to an act of 
the legislature authorizing it, and that a British farmer in Upper Canada recovered 
damages from a commissary for taking 100 bushels of wheat under martial law. See 
Milligan v. Hovey, 3 Bissell, U. S. Circuit Court K., 13 American Law Register, N. S., 122 ;^ 
Stevens v. U. S.,2 Court Claims, 95. See Linds v. Rodney, 2 Douglass, 613 ; Elphin- 
tone r. Bedreechnnd, 1 Knapp's P. C. R., 300 ; Coolidge v, Guthrie, Swayne, J., U. S. 
circuit court, S. district Ohio, Oct., 1868, in appendix to (43d ed., 1871) Whiting^s War 
Powers, 591. In Report No. 600, House Reps., 1 sess. 36 Congress, May 26^ 1860, Mr» 
Stanton, of the Committee on Military Affairs, in a case similar to that of Mitchell v. 
Harmony, said the officer ** was the proper judge." See Ex parte Milligan, 4 Wallace, 
2 ; Martin r. Mott, 12 Wheaton, 19; Whiting's War Powers, 67 ; Luther v. Borden, 7 
Howard, 45. 

i« Senator Davis, January 4, 1871,82 Globe, 297; Alexander Hamilton, Nov. 19,1792,^ 
American State Papers, part ix, vol. 1, Claims, p. 55. 

'^^ Vattel, ch. xv, p. 402, and authorities heretofore cited. 

1^" Loring, J., dissentiente, Grant's case, 2 Conrt Claims, 552 ; 1 Id., 41. 

^*^ 1 Laws of War, ch. v. 

'^ See President Grant's veto-message, February 12, 1872, Senate Ex. Doc. 42, 3d sess.. 
42d Cong., as to Manchester, Ky., salt-works. 
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It may be said the Government shoald be liable for destroying a 
house when its seizure by the enemy might be only for the purpose 
of temporary occupancy, but not with a purpose to destroy it. 

But if the enemy occupy a house the Government may in battle de- 
stroy it to dislodge him, and in such case incur no liability. It can 
make no difference to the owner whether it be destroyed a moment be- 
fore or a moment after the enemy enter it. The destruction is an acci- 
dent of war growing out of the situation of the house with reference to 
the conflict. 

In such case, too, the reason of the rule mentioned by Grotius, which 
exempts a nation from liabilitj^ for damage done by the enemy, may 
well apply, " in order to make every man more careful to defend his 
own." 

To hold the Government liable under such circumstances would fur- 
nish an inducement to owners of property in times of danger to magnify 
it in order to induce the Government to destroy it and so become an 
insurer against peril ; it would remove the inducement of citizens to 
throw obstacles in the way of the enemy's approach ; it might encour- 
age citizens rather to invite or aid it; it would diminish the motive to 
furnish supplies and aid to our Army in advancing to anticipate or de- 
feat the approach of the enemy, and in all these modes disregard the 
maxim salus populi suprema lex. This overpowering and releutless rule 
of the supreme law of public safety is one which the stern necessities 
of war can neither safely omit nor mitigate. 

A rule which would hold the Government liable might sometimes 
furnish an excuse for treacherous officers to omit necessary destruction 
of property, or induce a nation financially embarrassed to desist from 
the only means of preserving its existence. These considerations, so 
immeasurably important, should never be left to turn the hesitatingseale 
in a moment of peril. 

A nation should not be liable for property taken to prevent it 
from falling into the hands of an enemy, because it is impossible to 
establish any just measure of damages. VVhat is the value of property 
liable to the imminent impending danger of being taken or destroyed 
by rebels ! Why should the Government pay when the markets of the 
world could not supply another purchaser! 

There are other considerations of public policy connected with this 
subject which cannot be overlooked. 

Vattel, in assigning reasons why an invaded nation is not liable to its 
citizens for the ravages of war, says, '* the public finances would be ex- 
hausted," and ^Hhese indemnifications would* be liable to a thousand 
abuses." 

Now, all these reasons apply with very great if not equal force to the 
damages now under consideration.'^^ 

^"^'See 2 Greeley's Americau Conflict, 611 ; Sumnei^s Speech, January 12, 1869, 71 Globe, 
301 ; Alexander's Cotton, 2 Wallace, 420 ; Senator Coukling, Decenibsr 14, 1870, 82 
Globe, 98 ; Senator Chandler, December 14, 1870, 82 Globe, 100 ; Senator Howe. Janu- 
ary 4, 1871, 82 Globe, 303 ; Whiting's Opinion, January 15, 1864, in Globe, May 20, 18&4, 
vol. 52, 1). 2390. 
The President, in his annual message, December, 1873, 8a>s to Congress : 
" Your careful attention is invited to the subject of claims against the Government, 
and to the facilities atlbrded by existing laws for their i)ro»ecution. Each of the De- 
partments of State, Treasury, and War have demands for many millions of dollars 
upon their files, and they are rapidly accumulating. To these may be added those now 
pending before Congress, the Court of Claims, and the southern claims commission, 
making, in the ngi^regatc, an immense sum. Most of these grow out of the rebellion, 
and are intended to indemnify persons on both sides for their losses during the war ; 
and not a few of them are fabricated and supported by false testimony. Projects are 
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This qaestioQ iavolves to some extent the theory and nature of gov- 
ern men t. 
The preamble to the Constitution declares that it was ordained — 

To form a more perfect Union, establish jnstice, insure domestic tranquillity, pro- 
Tide for the common defense, promote the general welfare, and secure the blessings of 
liberty. 

A government organized to insure domestic tranquillity and the com- 
mon defense Is ex necessitate clothed with the power to employ the nec- 
essary means to secure the end. But it is not necessary to invoke the 
aid of this well-known rule. The Constitution, in recognizing the Iftws 
of nations and the war-power, gives the Government a right to employ 
the means which it may declare necessary, or which nations usually em- 
ploy, to make the common defense. These laws give the power and create 
the duty to seize property in time of war to prevent it from falling into 
the hands of an enemy. Where a nation exercises a lawful power in a 
lawful mode in the performance of an absolute duty, it would reverse 
every precept of reason, justice, and the whole logic of the common 
law, to hold it liable and guilty as a trespasser or a tortfeasor, Kor is 
there any principle on which to rest an express or implied contract to 
pay in the chiss of cases under consideration. No act of Congress haa 
created any such liability. 

It cannot grow out of anj^ obligation of the Government, for no i^rin- 
ciple of law, no writer, has ever declared it an insurer of the safety of 
its citizens from the perils which exist in all wars. On the contrary^ 
the Constitution, by recognizing and conferring war-powers, admon- 
ishes all who share the privileges of Government of the dangers and 
perils of war. 

There is no constitutional obligation to make compensation in this 
class of cases, unless it be found in the last clause of the fifth amend- 
ment to the Constitution, which, after reciting certain principles, most 
of which relate to rights of person and property in a state of peace and 
by civil administration^ concludes by saying : 

Nor shall private property he taken iov public use without jnst compensation. 

This can have no reference to the war seizure and destruction o 
proi>erty, unless — 

1. This clause relates to war-measures and the exercise of military 
powers ; nor unless — 

2. The destruction indicated is a " public use." 

This constitutional provision does relate to property in time of peace. 
It does relate to property not in the '' enemy's country," and not in the 

on foot, it is helieved, to induce Congress to provide for new classes of claims, and to 
revive old ones through the repeal or modification of the statute of limitations, hy which 
they are now harred. I presume these schemes, if proposed, will be received with 
1i tile favor by Congress, and I recommend that persons having claims against the United 
States cognizable by any tribunal or department thereof, be required to present them 
at an early day, and that legislation be directed as far as practicable to the defeat of 
unfounded and unjust demands upon the Government; and I would enggest, as a 
means of preventing fraud, that witnesses be called upon to appear in person to testify 
bsfore those tribunals having said claims before them for adjudication. Probably the 
largest saving to the national Treasury can be secured by timely legislation on thes& 
subjects of any of the economic measures that will be proposed.'' 

On the 11th March, 1818, a report was made to the House of Representatives as to 
war-claims, under the act of April 9, 1816, in which it is said the documents from the 
commissioners of claims "develop the fact that on the frontiers of New York a system 
of fraud, forgery, and perhaps peijury, has been in operation, which the committee be- 
lieve has never been witnessed in this country. It may well be questioned whether, in 
a national point of view, it would not have been better that the la\v of April, 1816,. 
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immediate theater where armies are operating or war is flagrant, and 
battle in progress or imminent, in loyal territory. In such cases the 
laws of peace prevail. By its very terms, and upon the maxim, no9dtw 
a sociisj this provision applies wherever the laws of peace prevail. That 
a provision confessedly so applicable can be ubiquitous or operative in 
a double capacity in peace, and concurrently with the laws of war, ope- 
rating differently at the same time, in different places, may be more 
difficult to conceive. 

That it does admit the right of eminent domain is clear, but that it 
does not extend such right to the cases of property seized by military 
authority and destroyed in war, upon principles of overruling militurti 

had never been parsed. It is the duty of a good goveruinent to attend to the morals 
of the people as an affair of primary concern." 

There are now pending before the commissioners of claims, nnder the act of March 
3, 1871, 17,048 claims, amounting to $50,000,000. 

In a speech in the House of Representatives, February 7, 1874, Mr. Lowndes said : 

**By reference to the Quartermaster-General's report for 1871, we find that from 
1S6A to 1871 there were filed in his department 28,039 claims. Out of that number 
4,950 were approved, and claims allowed amounting to the sum of ^,078,083.05. Tb«re 
were 12,923 claims rejected, which amounted to $8,308,254.07 ; and 6,231 were bos- 
peuded, amounting to $2,663,036.35 ; and only 3,935 claims remained to he acted upon, 
representing the sum of $3,884,094.45. 

*'A great many of the claims marked suspeqded are virtually rejected, as they have 
been laid aside on account of insufficiency of proof; which insufficiency' or deficiency 
can never be given or supplied. 

"Since the report of 1871 there has been filed in the Department 3,087 claims, repre- 
senting $3,508,039.34 ; and during the same time 1,905 claims, representing $2,2:i2,340i)i9 
have been acted upon, leaving about 5,116 claims, amounting to $5,159,793.20, still 
pending, requiring action by the Department." 

See also House Executive Document No. 121, first session Forty- third Cougress; 
report Quartermaster-General, page 225, of Executive Document No. 1, part 2, iioose 
of Representatives, Forty-second Congress, second session. 

The following statement of the amount of claims, as made and as allowed by the 
commissioners of claims under the act of March 3, 1871, in their first three aunoal 
reports, will illustrate this subject also : 

Claimed. Allowed. 

Alabama $533,803 91 $143,529 3U 

Arkansas 696,539 31 154,566 4^ 

Florida 48,313 19 21,168 00 

Georgia 1,057,204 66 84,142 29 

Louisiana 1,478,:J26 85 274,659 51 

Mississippi ^ 1,306,469 48 208,715 46 

North Carolina 576,332 17 99,853 76 

South Carolina 592,901 30 30,173 43 

Tennessee 1,253,988 55 257.635 19 

Texas 77,460 19 46.926 11 

Virginia 2,8:^,728 63 524,<^ 47 

West Virginia 29,054 60 6.632 00 

10, 485, 122 84 1, 852. 887 00 

See remarks of Mr. Delano (now Secretary of the Interior) in the House of Repre- 
sentatives, January 30, 1866, 56 Globe, 509-512 ; and in the report he made from the 
Committee of Claims, January, 1866. House of Representatives, No. 10, first session 
Thirty-ninth Congress. In the debate he said that the magnitude of the ravages of 
war were such that it would be an act of injustice to the ]>eople to heap upon tbeOoT- 
emment the liability resulting from their assumption. He a<lded : ** It would result, 
I think, in shaking the credit of the nation. It would place us in a condition of liabil- 
ity, I imagine, rasthf beyond our capacitjf of endurance.^^ 

As to criminal liability for making fraudulent claims on the Government, see act 2 
March, 1S(>3, ch. 67, 12 Stat., 696, sees. 1-3 ; act 2 March, 1867, ch. 169, 14 Stat., 484, sec 
30 ; Scott's Analytical Digest Military Laws, sec. 78. 

See Garfield's speech in Congressional Record of June 29, 1874. Senator Davis's 
speech in Senate, May 13, 1874, estimates claims $88,527,121 before Congress — Commis- 
sioners of Claims, Commissary, and Quartermaster-General. 
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necessity aDalogous to the '' belligereut right of capture and destruction 
of enemy's property in enemy's country ^''^^^ has been often affirmed. 

But there is a law of *< overruling necessity,'' entirely distinct 
from the right of eminent domain. Clark v. Mayor, 1^^ Barbour, N. Y. S. 
€. R, 35. 

The Constitution, as originally made, contained no provision requir- 
ing just compensation for private property taken for public use. It was 
silent as to that. But the principle that such compensation should be 
wade, as Story says, 

Is founded on natural equity, and is laid down by jurints as a principle of universal 
law. ^" 

This principle antedates the Constitution, existed when it was adopt- 
ed, is not abrogated by it, and was therefore in force without the fifth 
amendment, which only affirms it, but makes no new law in this re- 
spect. So the law of overruling necessity antedated the Constitution, 
existed when it was adopted, is not abrogated bj^ it, therefore admits it, 
and has through our whole history been recognized in courts, both 
under national and State authority. 

It is a law, too, for peace and war, and may be exercised by civil and 
military authorities. 

And, unlike the right of eminent domain^ whatever power is exercised 
in virtue of the law of overruling necessity, does not generally create 
a claim for compensation or damages on the citizens or Government 

^'''- Senator Carpenter, January 4, 1871, 82 Globe, 300. Senator Edmunds, January 5, 
1871, 82 Globe, 311. Grant vs. United Stotes, 1 Court of Claims, 45. 

Vattel says : ** No action lies against the state for losses which she has occasioned, 
not willfully but through necessity,^* (Ch. xv, p. 403.) 

On the 11th December, 1820, the Committee on Claims of the House of Representa- 
tives made a report on a claim for use and occupation of houses, and damages thereto, by 
Oeneral Jackson's officers, and for hospitals, during the invasion of the British at New 
Orleans in 1814, in which it is said, referring to the demand as based on the fifth amend- 
ment to the Constitution, that " the taking of * private property for public use ' would 
seem to imply a voluntary act on the part of the Government, which in the present case 
could hardly be alleged.'' (American State Papers, Class ix, Claims, vol. 1, p. 753.) 

This is possibly more doubtful than the question whether property destroyed as ^ th\\' 
itary necessity is taken for a use. Such property is not used. All writers agree that 
the destruction of property in a battle is not a taking for public use within the meaning 
of the Constitution. Then how is a destruction for war purposes just before a battle a 
use of the property f It cannot be so. The Government does not use, but destroys^ to 
prevent the enemy from using. A destruction of property is very different from an ordi- 
nary taking for the public use. This belligerent right of destruction is distinct from and 
should not be confounded with the right of eminent domain. It is agreed by writers 
that this clause of the fifth amendment recognizes and affirms the right of eminent do- 
main, and that is a peace power — " a civil right J^^ 

Undoubtedly even in time of war Congress may, by law, authorize the exercise ot 
the right of e/ittne}i< domain in aid of military operations. But this is a peace power. It 
operates by or in pursuance of a statute. It employs judicial process. 

But the war power may act without statute, and in liagrant war may seize supplies 
where needed. But in time of peace, or in time of war, but away from the theater of 
war, the w^ar power is as powerless as is the peace power in the conflict of battle. 

It was in reference to this supremacy of the laws of peace over military power in time 
of peace that enabled Lord Chatham to illustrate the celebrated maxim of the English 
law, that ** every man's house is his castle," by a brilliant eulogy, in which he said ot it : 

*^ The poorest man may in his cottage bid defiance to all the forces of the Crown. It 
may be frail, its roof may shake, the wind may blow through it. the storm may enter, 
the rain may enter, but the King of England cannot enter ; all his forces dare not cross 
the threshold of the ruined tenement." 

»^2 Story Const., (4th ed..) sec. 1790 ; 2 Kent Com., Lect. 24, pp. 275, 276, (2d ed., 339, 
340 ;) 3 Wils. Law Lee, 203 ; Ware vs. Hylton, 3 Dallas, 194, 235 ; 1 Blackst. Com., 138- 
140 ; Parham vs. The Justices, 9 Georgia, 348. 

• Graot C8. UmteU States, 1 Court Claims, 43 ; " is a civil right; " Halleck, Int. Law, 124 ; 6 Crauch, 145. 
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rightfully using it in a case proper for its exercise. It is law as sacn»d, 
valid, and operative as a statute or the Constitution itself. 

The exercise of the right of eminent domain admits of a discretion— 
the choice to condemn in pursuance of a statute one or another location 
for a post-office, " for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings," roads and other works for '^public 
use." The law of necessity, the " lex instantky'*^ on the contrarj-, admits 
of neither delay nor choice. 

The existence of these two independent rights, and the distinction 
between them, is fully recognized by the authorities. 

Yattel recognizes the law of necessity in time of war thus: 

But there are other damap^es caused by inecitahle necessity; as, for instaoce, the 
destrnction canned by the artillery iu retaking a tow{i from the enemy. These are 
merely accidents. They are misfortunes, which chance deals oat to the proprietore od 
whom they happen to fall."^ 

The supreme court of Pennsylvania recognized this law of necessity 
in time of war, as distinct from the civil right of eminent domain^hj 
saying : 

Many tilings are lawful in that season (flagrante hello) which wonld not bo permitted 
in time of peace. * * * The ri/yftte o/nece««iY/^ form a pari; of onr law. ^" 

The supreme court of Georgia recognizes this same law of necessity 
both iu peace and tear : 

There are cases of urgent pMic necessity^ which no law has anticipated, and which 
cannot await the action of the legislature ; those who seize the property are not tres- 
passers, and there is no relief but by petition to the legislature. * * • For example, 
the pulling down houses and raising bulwarks for the defense of the state against ad 
enemy ; seizing corn and other provisions, for the sustenance of au army, in time of 
war; or taking cotton-bags, as General Juckson did at New Orleans, to build ramparU 
against au invading foe. 

These cases illustrate the maxim, Salus pojnili suprema lex, Plate- 
Glass Co. V8. Meredith, 4 T. E., 797 ; Noys' Maxims, 9 ed., 36 ; Dyer, 
60 b ; Broom's Maxims, 1 ; 2 Bulst., 61 ; 12 Coke, 13, the Prerogative ca^e; 
id., 63; 2 Kent, 338: 1 Blackst. Com., 101, note 18, by Chitty. Extreme 
necessity alone can justify these cases.'^ 

The supreme court of New Jersey recognize the distinction : 

It is true that by many writers of high authority, the grounds of jastification of an 
act done for the public good and of an act committed through nece»tUy are not acca- 
rately distinguished. They are both spoken of as grounded on necessity, and they 
doubtless are so. But the one is a State the other an individual necessity, though ofleo- 
times resulting in a public or general good. The one is a civil the other a natural right. 
The one is founded on property, and is an exercise of sovereignty ; the other has do 
connection with the one or the other.**^ 

And ngnin, contrasting the right of eminent domain with the laic of 
necessity^ the court say : 

They are both spoken of sometimes as grounded on necessity, and they doubtless are 
so. But the latter stands strongly distiuguised from that urgent necessity which, for 
immediate preservation, imperatively demands immediate action. His case who should 
throw up trenches npon his neighbors' land for the protection of a town from imme> 
diate hostile attack, as regards his justification, would certainly stand on a very differ- 

»&*Ch. XV, p. 403. In Russell vs. Mayor, 2 Denio, 486, it was said : ** The first case on 
the subject was the celebrated saltpeter case. The Government asserted the arbitrary 
right to provide munitions of war from private property, under pretext of oYerrnliog 
necessity, and all the justices sustained it. 12 Co., 12.'' 

'•^'•Respublica r«. Sparhawk, 1 Dalla*", 362, Sept., 1788. 

"^Parnam r«. The Justices, &c., 9 Georgia, 348, the court fall into the error of refer- 
ring the seizure to a public u«e, but in eftect correct it so as to show it is not a ** public 
use" within the meaning of the litth amendment, by declaring that the taking is 
** without compensation, and without any provision of law for making com i>ensation.'' 

^^"^ Jmei'icau Ptint'lVorks vs. iMwreiice, 1 ifubriskie, 258. 
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ont footing from one who, under the authority of law^ should do the same act in order 
to guard the town from prospective and merely possible future harm.^^ 

Again it bas been said : 

The right arising out of extreme necessity is a naturalright older than States. * * It 
is the right of self-defense, of self-preservation, and has no connection whatever with the 
saper-eminent right {eminent domain) of the State. The one [eminent domain] may be 
fettered by constitutional limitations ; the othtr is beyond the reach of constitutious.^'*^ 

There are many cases where the law of overruling neceHsity has been 
applied in time of peace for individual beuefit.^^^ 

One reason for bearinor in mind the clear distinction between the right 
of eminent domain and the^air of necessity i^^ih^t where property is taken 
by virtue of the former, *• just compensation " is to be made, while under 
the latter, neither individuals on common law principles nor the Gov- 
ernment on principles of public law incur any such liability. 

The cases of individuals are numerous. 

No well-considered case has determined that where a building is 
destroyed to arrest the progress of a tire that any liability to make com- 
pensation is thereby incurred. 

The Government is not liable if by its command property is destroyed 
to arrest the hostile march of an enemy. This has already- been shown 
from reason as applied to the Government, and to those whose property 
may be taken. 

The courts, elementary writers, and usage of Government lead to the 
same result. ^^^ 

Daring the revolutionary war, in April, 1777, the Pennsylvania board 
of war, acting by authority- of the legislature, took ijossession of certain 
provisions owned by private individuals, in Philadelphia, to prevent them 
falling into the hands of the enemy, then approaching tliat city, but 
with a pledge to the owners that this was not designed to divest the 
property in the articles, but " that the same should be liable to the order 

'^ Hale vs. Laxci-ence, 3 ZabriKkie, 605. 

»«* Grant vs. United States, 1 Court Claims, 45. 

»<» American Print- Works vs. iMwrence, 1 Zabriskie,248, 3 ZabriKkie, 591, C15 ; Hale vs. 
Lawrence, 1 Zabriskie, 728 ; Russell vs. Mayor New York, 2 Dcuio, 473 ; 82 vol. Globe, 300 ; 
Bespublica vs. Sparhaick, 1 Dallas, Pa., 3(52. 

All these oases conceded that at common law this law of ** overruling necessity" is 
separate and distinct from the right of eminent domainj and that the exercise of the right 
conferred by the former creates no liability. lu New York it is held, also, that a statute 
which regulates the law of overruliug necessity is not au exercise of eminent domain^ 
but only a regulatiou of the law of necessity. In New Jersey it was at first held that 
when a statute authorizes the destruction of property to arrest a fire, that is an exercise 
of the right of eminent domain. But this was overruled, and the doctrine of the New 
York court adopted. That which is not a *' public use " at common law does not become 
so because a statutory regulation is made as to it. 

'«» Respublica vs. Sparhawk. 1 Dallas, p. 372, Sept., 1788 ; 9 Georgia, 341 ; Wiggins vs, 
U. 8., 1 Nott «fe H. Court Claims, 182; 2 id., 345. The doctrine of nou-liability is ap- 
proved in 2 Story Const, (4th ed.,) sec. 1790, note 6, saying : 

"There may be cases of extreme necessity, as the pulling down of houses and raising 
bulwarks for the public defense, seizing private provisions for the army in time of war, 
when the owner has no redress. (See 9 Georgia R., 341 ; Mitchell vs. Harmony, 13 How- 
ard 8. C. R., 115, E. H. B.) (Whether the Government is liable for the destruction of 
property by a naval officer in the course of hostilities, may depend upon the time and 
circumstances and the necessity of the act ; it will generally be a question of fact. 
Wiggins vs. United States, 1 Court of Claims Report, 182.) 2 id., 345." 

Whiting says: 

" If one of our armies marches across a corn-field, and so destroys a growing crop, or 
fires a building which conceals or protects the enemy, or cuts down timber to open a 
passage for troops through a forest, the owner of such property has no legal claim 
against the Government for his losses." War-Powers, 43 ed., p. 340. 

No record has been found to show that the Russian government compensated the' 
owners of the buildiugs butned in Moscow to defeat the object of the invasion by 
Napoleon. 

H. Rep. 134 19 
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of the owners, provided tbey were not exposed to be taken by the 
enemy." Tbey were captured by the enemy. The statute provided for 
payment by the State "for services performed, moneys advanced, or 
articles furnwheiV^ The proper accounting-officer refusing to pay, the 
owner of the property brought suit. The supreme court of Pennsyha- 
nia held that these were not '* articles furnished;" in other words, that 
the taking was not for ^^ public w«e;" that the articles were taken by the 
law of " overruling necessity." 
The svllabus of the case is: 

During the war of the Revolution, Congress had a right to direct the removal of any 
articles that were necessary to the Continental Army, or useful to the enemy, and Id 
danger of falling into their hands; and one whose property, so removed, was after- 
ward captured by the enemy, was held not to be entitled to compeusatiou from Uie 
commonwealth.''^^ 

The proclamation of emancipation was declared to be *^ warranted by the Constitution 
upon military necessity." (12 Stat., 1267-1269.) It concludes thus: "And ui^on thiswt. 
sincerely believed to be an act of justice, warranted by the Constitution upon uiiliuiy 
uecessity,! invoke the considerate judgment of mankind and the gracioas favttr of 
Almighty God." 

See the subject fully discussed in Whiting's War-Powers and the authorities quoted. 
Unless the theory of the Constitution is correct, and but for the XIII and XIV Amend- 
ments, the Government would bn bound to make compensation for slaves. But tbeir 
liberarion was not a taking for public uae; it was the destructiou of a private right, if 
so it can be called, to prevent it from giving aid and comfort to the enemy. 

Chief-Justice McKean, in delivering the unanimous opinion of the 
court, said : 

The transaction, it must be remembered, happened flagrante hello; and many things 
are lawful in that season which would not be permitted in time of peace. Thesf^isiire 
of the property in ques ion, can, indeed, only be justified under this distinction; for 
otherwise it would clearly have been a trttpass ; which, from the very nature of the 
term, transgressio^ imports to go beyond what is right. (5 Bac, Abr.j 150.) It is a mle. 
however, that it is better to suffer a private mischief than a public inconvenience ; and 
the rights of necessity form a part of our law. 

Of this principle, there are many striking illustrations. If a road be out of repair, 
a passenger may lawfully go through a private inclosure. (2 Black. Com., 36.) So, if a 
man is assaulted, he mayfly through another's close. (5 Bac. Abr., 173.) In time of 
war, bulwarks may l>e built on private ground. {Dytr iS' Brook, Trespass, 2V^; b Hoc. 
Abr., 175.) And the reason assigned is particularly ajiplicable to the present case, be- 
cause it is for the public safety. (20 Hw. Abr., trespass, B'a sec. 4, fo. 476.) Thus, al»o, 
every man may, of common right, justify the going of his servants or horses, npi>n the 
banks of navigable rivers, for towing barges, Ac, to whomsoever the right of the soil 
belongs, (1 L</. /?a^mo/id, 725.) The pursuit of foxes throngh another's ground is al- 
lowed, because the destruction of such animals is for the public good. (2 Dais. 62; Cr9. 
1 /, 321.) And as the safety of the people is a law above all others, it is lawful to part 
affrayers in the house of another man. {Keyl., 46; 5 Bac. Abr.j 177 ; 20 Vin. Abr.j fa 
407, sec. 14.) Houses maybe razed to prevent the spreading of fire, because for the 
public good. (Dyer, 36; Reed, L. and E., 312; see Puff., lib. 2, c. see. 8; Hut4*h Mor. 
Philos., lib. 2, c. 16.) We find, indeed, a memorable instance of folly recorded in the 
third volume of Clarendon's History, where it is mentioned that the lord mayor of 
London, in 1666, when that city was on fire, would not give directions for, or consent 
to, the pulling down forty wooden houses, or to the removing of the furniture, &c., bf- 
longing t^ the lawyers of the temple, then on the circuit, for fear he should be answer- 
able for a trespa.ss; and in consequence of this conduct half that great city was 
burned. We are clearly of opinion that Congress might lawfully direct the removal of 
any articles that were necessary to the maintenance of the Continental Army or usefal 
to the enemy and in danger of falling into their hands, for they were vestt^d with the 
powers of peace and war, to which this was a natural and necessary incident. Aod 
having done it lawfully, there is nothing in the circumstances of the case which we 
think entitles the appellant to a compensation for the consequent loss. 

This case is especially valuable. It was decided by one of the ablest 
courts of that period. It gives construction to what is a public use. 

i«' Kespublica vs. Sparhawk, 1 Dallas, 362. 
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It shows when a taking is referable to tbe laic of necessity and when by 
the law of public use. It draws the line between these two laws. In 
view of that construction, the fifth amendment to the Constitution was 
afterward adopted, and with a knowledge that the destruction of private 
property for the purpose indicated was not a taking for public use, the 
Constitution made no provision for such case. 

It was made in view of the known rule of international law on the 
subject, and of the impossibility of making payment, and of the fact 
that no nation had ever done so.^*^^ 



^•^lu Senate Rep. 412, \U\ sess. 42(1 Cung., it is 8iii<l : 

** The war of the Revolution was fought before we had any constitutional prohibition 
against taking private property for pubhc use witliout compensation. The troops for 
that war were furnished by the several States. Congress did not assume the obliga- 
tion of making compensation for property taken by the military authority ; but it 
clearly recognized the principle that compensation should be made. Accordingly, in 
17."^4, a resolution wa« a<lopted from which the following is an extract : 

'* 'That It be referred to the several J^tates, at their own expense, to grant such relief 
to their citizens, who may have been injured as aforesaid, as they may think requisite, 
and if it shall hereatter appear reasonable that the United States should make any 
allowance to any particular State, which may be burdened much beyond others, that 
the allowance ought to be determined by Congress.' 

" In accordance with that resolution, when, in 1818, Mary Browerand others petitioned 
for compensiition to be made to them for property burned and <lestroyed on Long Island 
by the American Army on the advance of the British forces in August, 1776, the Com- 
niitt^^e on Revolutionary Claims of the House denied the prayer, not upon the ground 
that compensation should not be made, but upon the express ground that the sutl'erers 
ought t«) have appealed to the State of New York for such compensation.'' (American 
Stat« Papers, Claims, 608.) 

It is proper to notice this and to say : 

1. There was of course no national constitutional prohibition against taking private 
property. But the principles of Magna Charta were in force here as fully as if adopted 
iu the Constitution. 

In Perhani m. The Justices, 9 Georgia R., 349, the court, referring to the provision of 
Magna Charta^ that no [)erson should be deprived of property " but by the law of the 
land and by judgment of his peers/' said : 

" This great rule of right and liberty was the law of this State at the adoption of the 
Constitution. It is not therefore necessary to go to the Federal Constitution for it. It 
came to us with the common law; it is part and parcel of our social polity ; it is inhe- 
rent in ours as well as every other free government. At common law the legislature 
can compel the use of private property, but not arbitrarily. It treats with the citizen 
as'owner for the purchase, and while he cannot withhold it upon otl'cr of compensa- 
tion, they cannot seize it without such tender." 

The authorities are collected on page 1550. 

And see 2 .Story, Constitution, (fourth edition,) sections 1784, 1790. Story says the 
fifth amendment of our Constitution ^*is an aftirmunce of a great doctrine established 
bv the common law." 

2. The Senate report 412, above referred to, treats of the claim of J. Milton Best. 
This was for compensation for his house, destroyed at Paducah, Ky., March, 1864, by 
Union military authorities, '' in anticipation of another attack " from the rebels — 
*' destroy e<l by order of a commanding officer to save his imperiletl army." It was 
destroyed to prevent it from falling into the hands of the enemy to be used by them. 
(Senatt* report No. 69, Forty-first Congress, second session.) 

The Senate report No. 134, above referred to, asserts that the Continental Congress by 
resolution of [June 3] 1784, ** clearly recognized the principle that comitensation should 
be made for property taken by the military authority." That is, for projierty taken as 
was that of J. Milton Best, and under similar circumstances. It is said this " principle " 
is found in the resolution of 1784. 

But it is clear the resolution asserts no such " principle '' as law. 
The journals of the Continental Congress show the following proceedings : 
In Continental Congress June 3, 1784, the following proceedings were had; 
"On the report of a committee consisting of Mr. Spaight, Mr. Gerry, Mr. Lee, Mr. 
Beatty, and Mr. Sherman, to whom was referred a report of a committee, on a report 
of the superintendent of finance, dated the 5th of November, 1783, in answer to ques- 
tions proi>o8ed by the commissioner for settling the accounts of the State of Pennsyl- 
vania with the United States," it was 
^*Resolv€dt That the commissioners make reasonable allowance for the use of stores, and 
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Another case will illustrate this law of " overruling necessity ^ where 
property had been destroyed to arrest the progress of a fire, and it wa« 
claimed to be a taking for ** the public use," within the meaning of the 
constitution ot New York.'^* 

The court savs : 

But I apprehend that the assumption of the plaintiff, that this was a case of the 
exercise of the right of eminent domain^ will prove a fallacy. I have arrived at thisoon- 
clnsiou after a patient examination of all the authorities, and after adverting to tb« 
usual indicia that distinguish such a grant from the powers that are frequently granted 
to municipal corporations. The destruction of this property was authorized by the Ut 
of overruling necessity ; it was the exercise of a natural right belonging to every indi- 
vidual ; not conferred by law, but tacitly excepted from all numan codes. The Ixit ele- 
mentary writers lay down the principle, and adjudications upon adjudications have for 
conturiesHUstained, sanctioned, and upheld it. that in a case ofactual necessity, to prereut 
the spreading of a fire, the ravages of a pestilence, or any other great public calamity, 
the private property of any individual may be lawfully destroyed for the relief, pro- 
tection, or safety of the many without subjecting the actors to personal responsibility 
for the damages which the owner has sustained. (See 2 Kent's Cora., 4th ed., XJS; 15 
Vin., tit. Necessity, p. 8 ; Malevener vs. Spink, 1 Dyer, 36, b ; 17 Wendell, 297 ; 18 id., 
129; 20 id.. 144; 25 id., 162, 163, 174; Respublica vs. Sparhawk, 1 Dallas, :«7.) The 
latter case goes very fully into the discussion of the nature and extent of the natural 
right arising from pressing and inevitable necessity ; and the great fire which occurrtd 
in London in 16(56 is referred to, when the lord mayor of Loudon refused to destroy 
about forty wooden houses, and also certain tenements occupied by lawyers, in con- 
sequence of which the fire spread and threatened the destruction of the whole city. 

other buildings hired for the use of the United States by persons having authority to 
contract for the same ; but that rent be not allowed for buildings which, being aban- 
doned by the owners, were occupied by the troops of the United States. Tbatsuch com- 
pensation as the commissioner may think reasonable be made for wood, forage, or other 
property of individuals taken by order of any proper officer, or applied to, or used for 
the benefit of the Army of the United States, upon producing to him satisfactory evi- 
dence thereof, by the testimony of one or more disinterested witnesses. 

'^ That, according to the laws and usages of nations, a State is not obliged to make 
compensation for damages done to its citizens by an enemy, or wantonly and unaa- 
thorized by its own troops ; yet humanity requires that some relief should be granted to 
persons who, by such losses, are reduced to indigence and want; and, as the circam- 
stances of such sufferers are best known to the State to which they belong, il is tiie 
opinion of the committee that it be referred to the several States (at their own ex- 
pense) to grant such relief to their citizens, who have been injured as afoi*esaid, as they 
may think requisite ; and if it shall hereafter appear reasonable that the United 
States should make any allowance to any particular States who may be burdened 
much beyond others, that the allowance ought to be determined by Congress ; but that 
no allowance be made by the commissioners for settling accounts for any charges of 
that kind against the United States.'' (See Journals of Congress, vol. 4, from 17d2 to 
1788, page 443.) 

Now, from these proceedings of Congress it will be seen that the only principle of 
law asserted is that ** a State is not obliged to make compensation for damage done to 
its citizens by an enemy, or wantonly and unauthorized by its own troops." 

3. The Senate report asserts that '* in accordance with that resolution " (of the Con- 
gress of 1784,) the Congress of 1818 denied the claim of Mary Brower, (similar to that 
of J. Milton Best,) *'not upon the ground that compensation should not be made, bnt 
upon the express ground that the sufferers ought to tiave appealed to the State of New 
York for such compensation.-' 

The report of the committee of the House on the case of Mary Brower is in Ameri- 
can State Papers, Claims, 608, November 30, 1818. It asserts that ** Congress have not 
made any general provision assuming to compensate and pay for claimsof this descrip- 
tion which may have nriginated in the revolutionary war." It refers to the resolution 
of the Congress of 1784, and says the claimants '* ought, if they did not, to have made 
application to the State of New York." 

But the resolution of 1784 expressly refers to no such case as Mary Brower's. And if it 
did, it only suggested that the States make compensation not as a legal duty, but be- 
cause *' humanity requires some relief should be granted to j>er«oft« tr^, by such losaeSj art 
reduced to indigence and woMtJ^ 

The States never did make such compensation. Their usage settled the Imc against 
such claims. 

16* Russell vs. The Mayor, &c., of New York, 2 Denio, 473. 
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There are some nnauthoritativ^e dicta, and perhaps a single decided 
case, apparently in conflct with these views.^^ 

The Judge- Advocate-General held, in the case of a claim for the value 
of certain buildings, with their contents, burned by Union troops in 
We«t Virginia, a loyal State, in Jauuar3', 1863, by way of a ruse to de- 

'•» House Rep. No. 43, 42d Cong, Sdsess.; 13 Wend., 372; Vattel, ch. xv, p. 403; 
Whiting, War-l'owers, 15. In Grant V9. United States, IN. &H., Court., Claims, 41, it was 
Lt'ld that '* the taking of private property for destruction by a military officer [in a 
state of war, to prevent it from falling into the hands of the enemy] is an exercise of 
tht^ Tight of eminent domain." That ^' there is no discrimination to be made between 
property taken to be used and property taken to he destroyed" and that a right ol action 
against the Government as upon an implied contract, arises in favor of the party whose 
property is destroyed. 

So far as this holds that military officers by right of common military law exercised 
a power of etninent domain^ it is contradicted in the same case, which declares that 
*^ eminent domain is a civil right," and it is contradicted by many reliable authorities. 

If the seizure was in fact a military necessity in a state of war^ the officer was not 
liable. Buron vs. Denman,2 Exchequer, 189; Mitchell vs. Harmony, 13 Howard, 134. 

If it was not a necessity, the act was unauthorized and the Government is not liable. 
(Am. Stat43 Papers, Claims, 55 ; 13 Howard, 115 ; Res. Cont. Cong., June 3. 1781, Journal, 
vol. 4, p. 443 ; Gibbons vs. U. S., 8 Wallace, 269 ) 

So far as it holds the Government liable it is contradicted by the authorities already 
cited. It is practically overruled in the same court by the learned Chief-Justice Casey, 
and the court in Wiggins vs. United States, 1 Court Claims, 182. The case of Grant r«. 
United States goes tlie extreme length of declaring that a seizure for destruction is a 
taking for '* public use." If this be so, why is not property destroyed in a battle taken 
for the public usef Where is the difference in principle? Yet no writer can be found 
to declare that destruction by battle is a taking for public use. 

Senator Davis, of Kentucky, a conceded strict constructionist, declared that property 
so destroyed, even by the Union military forces, was not taken for public use. (In Sen- 
ate January 4, 1871 ;' Globe, vol. 82, p. 297.) 

The case of Grant rs. United States is in principle overruled by the able opinion ot 
the learned Chief-Justice of the Court of Claims, who, in Perrin vs. United States, 4 
Court of Claims, 546, said of a claim for compensation for property destroyed in the 
bombardment of Grey town : "The claimant's case must necessarily rest upon the as- 
Buuiptiou that the bombardment and destruction of Grey town was illegal, and not 
justified by the law of nations.'* (Gibbons rs, U. S.,8 Wallace, 269, overrules Grant's 
case. ) 

If the destruction was le^al, the act was not wrong; and if not wrong, no action 
would lie for it. An action is only given to redress a wrong. No action lies for doing 
what is right. And it is remarkable that no lawyer has ever since brought a suit in 
that court on any one of the many cases since of a similar character. 

Congress by act of July 4, 1864, prohibited the Court of Claims from taking jurisdic- 
tion of " any claim against the United States growing out of the destruction, or appro- 
priation of, or <lamage to property by the Army or Navy engaged in the suppression of 
the rebellion, from the commencement to the close thereof." 

It is to be presumed Congress would not deny any claim justified by the laws of na- 
tions. 

lu Mitchell vs. Harmony, 13 Howard, 134, the court said, not as authority, but on a 
mere obiter dictum, that — 

** There are, without doubt, occasions in which private property may lawfully be 
taken possession of or destroyed to prevent it from falling into the hands of the public 
enemy ; and also, where a military officer charged with a particular duty may impress 
private property into the public service or take it for public use. Unquestionably in 
such cases the Government is bound to make full compensation to the owner." (13 
How., 134 ; and see numerous authorities cite<l infra.) United States v. Russell, 13 Wal- 
lace, 627. In this case there was a military impressment, and the court cited, with ap- 
proval, the case of Mitchell v. Harmony. But this was a seizure not on the theater of 
trnr, ami where the laws of peace were prevailing. 

Unquestionably, by the law of nations, where the private property of citizens is by 
conimou international military authority impressed into the public service, it is, by 
virtue of the same Zair, generally to be paid for independently of any constitutional pro- 
vision ; but this is not at all so when property is lawfully taken to prevent it from fall- 
ing into the hands of an enemy. That is an exercise of the law of overruling neces- 
sity, as has been shown. 

in Russell r. The Mayor, &c.,2 Denio, 484, it was said by one of the judges that — 

*'A vessel may in time of war be taken from the owner, when the interests of the 
public demand it, or it may be destroyed to prevent its falling into the hands of an 
eueniy, and thereby increase its power of aggression or resistance^ aud tU^ ^'^xjkWt 
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ceive and divert the enemy, a legitimate act of ordinary warfare, that 
the loss incurred was one of those accidents of war for which the Gov 
eminent does not become liable to individuals.'^ 

The opinions of elementary writers have not been entirely uniform. 

Grotius seems to assert that the government is not liable to make 
compensation, by saying : 

This also may be constitatecl by the civil law, that no action may be bronght against 
snch a city for damages by war, in order to make every man more careful to defend bis 
own. ^^ 

Vattel admits the law of overruling necessity by saying : 

Bnt there are other damages caused by inevitable necessity ; as, for instance), the de- 
struction caused by the artiHery in retaking a town from the enemy. These are merely 
accidents. They are misfortunes, which chance deals out to the proprietors on whom 
they happen to fall. ^ 

But he differs with Grotius, by saying : 

Of the damages done by the state or the sovereign, some are done deliberately and 
by way of precaution, as when a field, a house, or a garden belonging to a privat« per- 
son is taken for the purpose of erecting on the spot a town, a rampart, or auy other 
piece of fortification, or when his standing corn or store-houses are destroyed* to pre- 
vent their being of use to the enemy. Such damages are to be made good to the indi- 
vidual, who should bear only his quota of the loss. 

In the edition of 1872 there is a note to this, as follows : 

It is legal to take possessiou of these for the benefit of the community, and no action 
lies, that is, no claim for compensation, nor is 'any recoverable, uuless given by act of 
Parliament. (4 Term. R., 38-2.) 

And he says : 

No action — claim for damages — lies against the state for misfortunes of this nature 
for losses which she has occasioned, not willfully^ hut through necessity, and by mere acci- 
dent, in the exertion of her rights. 

The principle here stated applies to the necessary destruction of prop- 
erty to prevent it from falling into an enemy's hands, when his approach 
is imminent. 

Notwithstanding anything elsewhere said, the right to compensatioD 
finds no sanction by the usage of the Government. 

During the revolutionary war property was often destroyed to prevent 
it from falling into the hands of the enemy. 

It was determined by the courts in Pennsylvania that in such cases 
there was no claim for redress. 

Congress never made provision for paying any such claims.^^ 

The States made no such compensation. 

During the war of 1812 with Great Britain property was destroyed 
by the military authorities of the United States to prevent it from fall- 
ing into the hands of the enemy. But no general provision was made 
by act of Congress for paying for such loss. 

Congress did, by act of April 9, 1816, provide for paying for horses 
killed while in service, and for paying — 

Any person who * * sustained damage by the destruction of his or her liouse 
or building by the enemy while the same was occupied as a military deposite under the 
authority of an ofticer or agent of the United States.'^^ 

would be entitled upon this principle of the Constitution to be paid a just compensa- 
tion, lu these cases private property is taken for public use. The right of eminent do- 
main is here asserted." 

This is merely ohitci', and the same remarks apply as to the cases above noticed. (See 
note HH, ante; see Clark t'. Mayor, 13 Barbour, N. Y. S. C. R., ;?5.) 

'*• S«'e Opinions of Judge- Advocate-General, vol. 26, p. 242. See Digest of Opinions 
of Judge-Ad voeate-General fiom September, 1862, to July, 1808, (3d ed.,) p. 93. 

•«' Book 3, eh. XX, sec. 8. 

'•^ Ch. XV, p. 402. 

'•"'•• See American State Papers, class ix, vol. 1, Claims, passim. 

''" 3 Stat, at L., p. 263, sec. 9 ; 3 Stat, at L., p. 397, sec. 1. 
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So the act of 3 March, 1849, (ch. 129, sec. 2,) and March 3, 1863, (ch. 78, sec. 5,) pro- 
vided compeD8ntioii for the loss or destruction of property in the Hervice by impressment 
or contract. (Soott's Dij^est Military Laws, lf!<74, p. ll'-2, sb«. 115,116.) And the act 
of Jnne 2.5,1864,(13 Stat, at L., p. 182,) securer compensation to any officer, non- 
commissioned officer, or private, daring the rebellion, who sarreudered horses to the 
enemy by order of superior officer. 

But this was, by act of March 8, 1817, limited to — 

Houses or buildings occupied as a place of deposit for military or naval stores, or as 
barracks for military forces of the United States. ^^^ 

But it was said by a committee of Congress that, so far as this related 
to houses delatroyed by the enemy, it was enacted by Congress as — 

A law originating in it8 henignity and aimed gratuitously for the benefit of a suffer- 
ing portion of the community.^" 

They declared it — 

A law originating in the benign and charitable disposition of the Qovernment^ 

The original act barred all claims not exhibited within two years 
from its ^ate, and Congress refused to extend the time. 

But claioas for compensation for property destroyed to prevent it 
from falling into the hands of the enemy are so rare as to show them 
entirely exceptional.*^ 

''' See Reports of Court of Claims to Congress, vol. 1, 1857-T)8; Rep. No. 96, 1st. sess. 
35th Cong., sec. 15, 1857 ; House Rep. 746, 1st sess. 43d Cong., June 22, 1874, p. 2 ; note 
Frederick City Claim. 

In the case of Joseph Loranger r«. The United States, Judge Blackford, delivering 
the opinion of the Court of Claims, used the following language : 

" We consider the law to be that, if the Government, by its authorized agents, takes 
possession of a private building and make use of it a.y a military depot or as barracks, 
and the enemy, in consequence of such posvsession and use, destroy the buil'iing while 
it is so used, the Government would be liable to the owner for the value of the build- 
ing. There would be reason for saying in such case that the Government had given a 
character to the property which, by the usage of civilized warfare, would justify the 
enemy in destroying it." (See Report No. 96, 1st session 35th Congress, December 15, 
1857, Reports Court of Claims, vol. 1, 1857-'58. See, also, sec. 9 of the act of April 9, 
1816, 3 Stats, at Large, 263; also, act of March .3, 1817, 3 Stats, at Large, 397.) 

*■- American State Papers, class ix, vol. 1, Claims, .590. See letter No. 150 of Secretary 
of War to House of Representatives, February 20, 1818, in Ex. Doc. vol. 4, for 18i7-'18, 
1st sens. 15th Congress. 

173 William H. Washington was paid for a house blown up in August, 1814, by order 
of our military officers. (6 Stat, at L., 151 ; American State Papers, Claims, 446.) But 
this was a case which came within the principle of the act of April 9, 1816. Tin* Gov- 
ernment placed stores in the house and blew up the house to destroy the stores, to pre- 
vent them from falling into the hands of the enemy. 

On February 5, 1817, a report was made to the House of Representatives recommend- 
ing the payment of a precisely similar claiui for damages done at Valley Forge, in 1777, 
but Congress did not give the relief. (Claims, vol. 1, p. 522.) 

So a rope-walk, destroyed September, 1814, at Haltimore, to prevent it from falling 
into the hands of the enemy, was paid for, but this is clearly exceptional. (Am. St. 
Papers, Claims, 444 ; 6 Stat, at L., p. 150.) 

A report made February 14, 1816, states a liberal view, by saying "that indemnity is 
due to all those whose losses have arisen from the acts of our own Government, or 
those acting under its authority, while losses proilnced by the conduct of the enemy 
are to be classed among the unavoidable calamities of war, and do not entitle the 
sufferers to indemnification bv the Government." (Claims, vol. 1, 462 ; Samner's speech, 
71 Globe, 301, January 12, imO.) 

But a very different rule of law was subsequently stated by a committee, December 
11, 1820, (Claims, vol. — , 752.) as to property taken at New Orleans. The report says : 

" There have been thousands of instances during the late war • * • where the 
loss to the owners can be traced, directly or indirectly, to the a<;ts of the Government. 
• • * There are no known rule* or establishtMl usajres of the (fovernment which 
would seem to authorize an allowance in a case thus involved in obscurity." 

Mr. Sumner, in an elaborate and masterly speech in the Senate, Jaimary 12, 18f>9, (71 
Globe, ;I00,) gives a sununary, thus : 

"After the battle of New Orleans, the question was presented repeatedly. In one 
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The usage of the Government during and since the rebellion is aclear 
denial of all liability in this class of cases. 

No general provision has been made for paying them. This undoubt- 
edly would have been done if there had been any admitted liability. 

On the contrary, Congress, while providing for the payment of qnar- 
termaster's and commissary supplies taken in the loyal States^ by the act 
of July 4, 1864, has made a provision applicable eve^-yichere : 

That the jurisdiction of the Court of Claims shall not extend to or inclade any claim 
against the United States growing out of the destruction or appropriation of or dam- 
ago t4) property by the Army or Navy, or any part of the Army or Navy engaged in 
the suppression of the rebellion, from the commencement to the close thereof. 

Even where provision has been made for special reasons in excep- 
tional cases, the policy of this has generally been denied by the execa- 
tive branch of the Government, and the broad rule of international law 
contained in the act of 18(34 has been reasserted by the President.^'* 

Where compensation has been made it has been for exceptional 
reasous.^*^ 

The rule of law as stated is that recognized by the executive branch 
of the Government. The President, in his message of February 12, 

case a claim for * a quantity of fencing/ used as fuel by troops of General Jacksoo, 
was paid by Congress; so also was a claim for damages to a plantation * upon which 
public works for the defense of the country were erected;' also a claim for * an ele- 
gant and well-furnished house/ which afforded shelter to the British army, and was, 
therefore, fired on with hot shot ; also a claim for damage to a house and plantation 
on which a battery was erected by our troops." (American State Papers, Claims, p. 
521.) 

*' There was also another case where Congress seems to have acted on a different prin- 
ciple. On the landing of the enemy near New Orleans, the levee was cut, in order to 
annoy him. As a consequence the plantation of the claimant was inundated, and snf- 
fered damages estimated at f 19,250. But the claim was rejected on the gronnd that 
* the injury was done in the necessary operations of war.' " (Ibid., p. 835.) 

^^^See veto messages of June 1, 187*2; Senate Ex. Doc. 8, 2d sess. 42d Cong., act for 
relief of J. Milton Best; June 7, 1H72, Senate Ex. Doc. 86, 2d sess. 42d Cong., act for 
relief of Thomas B. Wallace; January 31, 1873, Senate Ex. Doc. 33, 3d sess. 42<l Con;;., 
act for relief of East Tennessee University ; February 12, 1873, Senate Ex. Doc. 42, 3d 
sess. 42d Cong., bill for relief for destruction of Manchester, Ky., Salt- Works. 

On the 27th November, 1864, General Sheridan issued au order, which was executed, 
to destroy all "forage and subsistence, burn all barns, mills, and their contents, and 
drive off all stock in Loudoun County, Va." (See Senate Report No. 80, second session 
Forty-second Congress, Court of Claims.) The stock was used by the Army, in part, 
and the residue driven into Pennsylvania and sold, and the proceeds paid into the 
Treasury. Much of the property so used or destroyed belonged to men whose loyalty 
had never been questioned, many of them members of the Society of Friends. The 
Senate committee reported in favor of paying not only for property of loyal citizens 
so destroyed, but for cattle and supplies so used and sold. Congress, by act of Janu- 
ary 23, 1873, authorized payment to " loyal citizens of Loudoun County, Va., for their 
live-stock partly slaughtered and used and partly sold, and the proceeds paid into the 
Treasury." (17 Stat., 713.) The House refused to pass any bill to pay for property 
destroyed. 

''"'C'/aini of Josiah 0, Armea. — Act of January 31, 1867, provides for paying $9.5(K^ 
"in consequence of the burning of his buildings at Annandale, Fairfax County, Va., 
by United States troops." (See 14 Stat., page 617 ; see, also. Senate Report No. 112, 
8t*cond session Thirty-ninth Congress; also, vol. &i^ pages 758, 759, second session 
Thirty-ninth Congress.) The report shows that the house was burned *'to prevent its 
being used by the enemy as a stronghold." For House proceedings and debates in 
Thirty-eighth Congress, see Globe, vol. 50, pages 313,758,759; vol. 51, pages 1286, 2ti*^. 
For S«'nate proceedings and debates, see Globe, vol. .54, page 547 ; vol. .55, page** 1273, 
1274, 1275, 1388, For Senate proceedings and debates in Thirty-ninth Congre-ss, see 
vul. 56, pages 7, 134, 147, 162 ; vol. 60, page 3873. For House proceedings and debates, 
see Globe, vol. 56, page 148 ; vol. 60, page 3907 ; vol. 61, pages 414, 755, 758, 759, 760, 761. 

But tiiis ca,se is exceptional, and seems to have been a reward made in consideration 
that "Amies Wiis of service to our troops in giving information of the movement and 
situation of the rebels," and that his wife "came in one dark night at the risk qf her 
li/v^' to give iuformatiou to the Union military authorities. 
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1873, says, in relation to the Kentucky salt-works destroyed by order of 
General Craft, conimanding Union military forces: 

I iinderstaod him to say^io effect, that the salt'- works were captured from the rebels, 
that it was impracticable to hold them, and that they were demolished so as to be of 
DO further use to the euemy. 

I cauuot agree that the owners of property destroyed under such circumstances are 
entitled to compensation therefor from the United States. Whatever other view may 
be taken of the subject, it is incontrovertible that these salt-works were destroyed by 
the Union Army while engaged in regular military operations, and that the sole object 
of their destruction was to weaken, cripple, or defeat the armies of the so-called 
southern confederacy. 

I am greatly apprehensive that the allowance of this claim could and would be con- 
strued into the recognition of a principle binding the United States to pay for all prop- 
erty which their military forces destroyed in the late war for the Union. No liability 
by the Government to pay for property destroyed by^the Union forces in conducting 
a battle or siege has yet been claimed ; but the precedent proposed by this bill leads 
directly and strongly in that direction ; for it isditticult upon any ground of reason or 
justice to distinguish between a case of that kind and the one under consideration. 
Had General Craft and his command destroyed the salt-works by shelling out the 
enemy found in their actual occupancy, the case would not have been different in prin- 
ciple from the one presented in- this bill. What possible difference can it make in the 
rights of owners or the obligations of the Government, whether the destruction was 
in driving the enemy out, or in keeping them out, of the possession of the salt-works ? 

This bill does not present a case where private property is taken for public use, in 
any sense of the Constitution. It was not taken from the owners, but from the euemy; 
and it was not then used by the Government, but destroyed. Its destruction was one 
of the casualties of war ; and though not happening in actual conflict, was perhaps as 
disastrous to the rebels as would have been a victory in battle. 

Owners of property destroyed to prevent the spread of a conflagration, as a general 
rule, are not entitled to compensation therefor, and, for reasons equally strong, the 
necessary destruction of property found in the hands of the public enemy, and consti- 
tuting a part of their military supplies, does not entitle the owner to indemnity from 
the Government for damages to him in that way.'^^^ 



CHAPTER VIL 

CLAIMS IN THE DEPABTMENTS OF THE GOVERNMENT. 

Upon this subject the following information has been transmitted to 
the House of Representatives : 

Wab Department, 

February 6, 1874. 

The Secretary of War has the honor to transmit to the House of 
Representatives, for the information of. the Committee on War-Claims, 

i^t^Veto message February 12, 1673, Senate Ex. Doc. 42, 3d sess. 42d Congress, 

Claim of Dr. J. Milton Best, of Paducah, Ky. Claim for compensation of his dwell- 
ing-house, taken by United States milit-ary authority, and destroyed by order of United 
States otticer as a military necessity, March 26, 1862. 

Forty-tir.st Congress, Senate proceedings and debates, for which see Globe, vol. 82, 
pp. 97, 98, 99, 100, 101, 165, 166, 167, 168, 169, 295, 296, 297, 298, 299, 300, 301, 302, 303, 304, 
311, 312, 313, 314, 315, 316, 317, 318, 319. 

See Senate Rep. No. 69, 2d sess. 4 lot Cong. For House proceedings and debates see 
vol.84, p. 1934. 

Senate proceedings and debates for 42d Cong. See Globe, vol. 89, pp. 2252,2253, 
(April 8, 1872 ;) vol. 91, pp. 4156, 4157, (June 1, 1872.) See, also, Senate Rep. No. 9, 2d 
sews. 42d Cong. 

For House proceedings and debates see Globe, vol. 91, pp. 3621, 3622, 3623, 3624. See 
veto nieHHage, June 1, 1872, Senate Ex. Doc. 85, 2d sess. 42d Cong. 

Kentucky salt-works. Claim for indemnity be reason of destruction of 8alt-work« 
near Mauoliester, Ky., by order of M%jor-Geueral Buell as a military necessity. 
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reports of the Quartermaster-GeDeral and Com niisaary General of Snb- 
sistence, giving their views upon certain classes of claims growing oat 
of the Inte war. 

These reports to accompany letter of the 24th ultimo, transmitting to 
the House a copy of General Orders No. 100, dated April 24, 18(>3, pab- 
lishing ^^ instructions for the government of armies of the United States 
in the field.'' 

WM. W. BELKNAP, 

Secretary o/ War. 



War Department, 
Quartermaster General's Office, 

Watthingtojiy D, C, January 30, 1874. 

Sir: I have the honor to return herewith the communication of the 
Comniittee on War-Claims, House of Representatives, (by its clerk,) 
requesting '*a copy of the report or rales prepared by Dr. Francis 
Lieber in regard to, or regulating intercourse with, rebel States," which 
was referred to the Quartermaster-General for any suggestions he may 
desire to make thereon in connection with the subject of claims for 
quartermaster's stores which originated during the war. 

For Senate proceedings and debates Hee Globe, vol. 89, pp. 2258,2259, 2d sess. 43d 
Cong., (April 8, 1872 ;) also Globe, vol 93, p. 1288, (February 12, 1873;) Senate Rep. 50, 
2d 8e«8. 42d Cong. 

For Honse proceedings and debates see Globe, vol. 93, pp. 694, 695, 096, 697, ( Janaaiy 
18, 1873.) 

See veto message. Senate Ex. Doc. 42, 3d sess. 42d Cong. 

The Committee on War-Claims was organized at the opening of the 43d Congress. 

There were before the Committee on War-Claims of the House of Rcpreaentatives 
fourteen hundred and twenty claims up to date of February 22, 1875. Skinie of these 
claims, however, propose relief to numerous persons. The clerk of the committee has 
made an estimate of claims, as follows: 

Amount (estimated) of claims of the following classes pending before committees of 
the House of Representatives of the 43d Congress, March 1, 1874 : 

Quartermaster's and commissary stores $4, 600, 000 

Tobacco 450,000 

Cotton l,a^)O,000 

Steamboats, barges, &c., use of and damages 650, OtK) 

Use of railroads and damages to same 2, IKK), 000 

Rents and use of, and damage to, real estate (rebel States) i. 3, (KK), 000 

Rents and use of, and damage to, real estate (loyal States) 700, 000 

Property taken, occupied, aud destroyed by the United Statues as a military 

necessity in the rebel States 6, 000, 000 

Property taken, occupied, and destroyed by the United States as a military 

necessity in the loyal States 3,000,000 

Property destroyed by enemy on account of military occupation by the 

United States 5,800,000 

Property captured by enemy while in possession or employ of the United 

States 500,000 

Claims of officers, soldiers, &c., for additional pay, bounty, & c 400. 000 

28,950,000 

Many of these are doubtless test claims ; that is, they are presented, and, if saccess- 
ful, others of like character will follow when once Congress shall be committed to the 
payment of any particular class. 

The claim of J. Milton Best has been before Congress some years. Its succe^ woald 
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Claims for quartermaster's stores taken and nsed dnring the war in 
certain States and districts are investigated by the Quartermaster-Gen- 
eral, under the law of July 4, 1864. The law makes it his duty to re- 
port eaeh case, when certain conditions are satisfied, to the Third Aud- 
itor, with a recommendation for settlement. 

The Quartermaster-General has done this so far as the clerical and 
other force at his command has permitted. He has always himself held 
that his action is confined to a report with recommendation, and that 
if any error appears in his conclusion, his report and recommendation 
are properly, like all other matters of account or settlement of which 
he takes official cognizance, subject to revision and correction by the 
accounting-officers, viz, the Third Auditor and Second Comptroller of 
the Treasury. 

Payment is made, finally, only upon a statement and settlement of 
the account, approved by these officers. 

Over 30,000 of these claims have been filed in the Quartermaster- 
General's Office. About 12,000 are still on file, Avhich may be C9nsidered 
as not definitely settled or disposed of. It is not possible for the Quar- 
termaster- General to definitely and absolutely reject a claim. Under 
the law, it is his duty to examine it, and, when convinced that it is just 

secure, od tbe same principle, the paymeut of other claims arising at the siime place, 
called " the Paducah clainis," only recently prcvsented, to the amount of ^300,000. And 
claims of like character would arise from very many localities, amounting to very many 
millions. And the same may be said of other classes of claims. 

If the ordinary rules of law on these subjects are not adhered to, the war-claims 
growing out of the rebellion will probably reach $500,000,000, without including pay 
tor emancipated slaves or debts contracted in aid of rebellion, which. are excluded 
from payment b}' the fourteenth amendment to the Constitution. 

In addition to these, there are before the Committee on War-Claims the allowed and 
rejected claims reported to the House by the commissioners of claims, and referred to 
the committee, and the claims reported to the House under section 2 of the act of June 
16, 1874. 

But it will be seen the claims from Pennsylvania and Ohio alone for damages 
done by the enemy largely exceed the estimate for all the loyal Sates. The real 
damages done in all the loyal States by the enemy during the rebellion could not 
be compensated, probably, by $50,000,000, or possibly $100,000,000. There are also 
before the Senate Committees ou Claims and Military Affairs over one thousand war- 
claims, involing over $20,000,000, and also claims of religious and educational institu- 
tions in Southern States, not before the House of Representatives. 

There were before the Committee on War-Claims of the House of Representatives of 
the Forty-third Congress 1,420 claims up to date of February 22, 1875. 

Of this number 216 have been reported upou to the House, of which number 148 were 
reported adversely and 68 favorably. 

The cases reported favorably covered appropriations specifically of $300,000, most of 
the cases being referred to tbe Court of Claims or Commissioners of Claims, where the 
amount cannot be determined. 

Of the number reported favorably, 33 were claims of officers and soldiers of Union 
Army; the cases reported adversely covering over $4,000,000. 

Of the number reported favoralily, 21 became laws, of which 11 were for relief of 
officers and soldiers of Union Army during lare war; the amount appropriated being 
$75,000. At this date (February 25, 1875) Congress has not acted on all the reports of 
the committee. 

The committee also examined and considered the third and fourth annual reports of 
the Commissioners of Claims. The third report of the commissioners embraced 2,465 
ca«es, of which 1,092 were allowed and 1,373 disallowed. 

The amount allowed was $643,713.04, and amount disallowed $4,074,174.25. 

The amount appropriated in tlie bill reported by the committee was $B76,274.03. The 
fourth report of the commissioners embraced 2,407 cases, of which 1,16^) were allowed 
and 1,244 disallowed. 

The amount allowed was $740,409.72, and amount disallowed over $4,400,000. 

The amount appropriated by the bill reported by the committee was $748,296.39, five 
cases being added by the committee of cases reported allowed in former reports, but 
suspended for further examination. 

The bill now pending making appropriations for claims allowed and reported, as 
required by section 2 of the act of June 16, 1874, proposes to pay ^112^72.^.^. 
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and right, to report it with recommendation. Hence, if at any time 
not so convinced, lie can only lay it aside and decline to make a report 
and recommendation, and the claimant is able and has a right to call it 
up again upon the production of additional evidence, or upon new argu- 
ment addressed to the merits of the case. 

Certain claims, apparently fraudulent, have been reported to the 
Auditor, with suggestion that the parties be prosecuted under the law 
relative to attempts to collect fraudulent claims against the United 
States. The Quartermaster-General, himself, has no authority to insti- 
tute criminal proceedings. Such proceedings are for the Department 
of Justice, upon request of the Treasury. 

The Quartermaster-General has several times advised members of 

The committee reported adversely four claims, involving nearly $2,500,OC0, viz: 

Publisbing House, Methodist Episcopal Church South, $457,000; iuviision of Pennsyl- 
vania by Lee's army, $55:^,000; J. and T. Green, $982,20L75 ; Mario P. Evans, $495,356. 

There are sundry claims before committees of both Houses of Congresn for use and 
occupation of church, college, and school buildings, for injuries to them, or for destruc- 
tion therccrf. If Congress shall provide for their payment in whole or in part, either in 
detail or by some general scheme as a gratuity, there will of course be very many more 
which will doubtless be presented. 

The claims of this character now before the House Committee on War-Claims are as 
follows : 

METHODIST CHURCHES. 

Methodist Episcopal Church, Alexandria, Va $11,000 

Methodist Episcopal Church, Charlestown, W. Va 10,(K)0 

Methodist Episcopal Church, Decatur, Ala 12, 000 

Methodist Episcopal Church, Huntsville, Ala 13,354 

Methodist Episcopal Church, Harper's Ferry, W. Wa 3, 000 

Methodist Episcopal Church, Martinsburgh, W. Wa 1,^ 

Methodist Episcopal Church, Old Town, W. Va l,20u 

Book-Agents' Publishing-House, Methodist Episcopal Church South 457, 150 

Methodist Episcopal Church Parsonage, Newtown, Va 5, 000 

EPISCOPAL CHURCHES. 

Saint Paul's Episcopal Church, Selma, Ala 12, 000 

Saint Paul's Episcopal Church, Sharpsburgh, Md 3, .tOO 

Saint George's Episcopal Church, Accomac, Va 5,0<X) 

Saint Philip's Episcopal Church, Atlanta, Ga j 5,000 

Saint Marj's Episcopal Church, Fredericksburgh, Va 725 

CHRISTIAN CHURCHES. 

Christian Church, Woodsville, Kv •- ? o ^mi 

Christian Church, Danville, Ky S ' 

UNIVERSITIES AND COLLEGES, &C. 

Alabama University 250, 000 

East Tennessee University '. . 18, 500 

Jackson College, Tennessee 11,092 

Alleghany College, West Virginia 8, 000 

Madison Female Academy, Richmond, Va 10,300 

Male Academy, Athens, Ga 5,000 

Strawberry Plains High School, Tennessee 8, GTiO 

Seaman's Friend Society, Charleston, S. C 2, 500 

Cypress Lodge F. and A. M., Florence. Ala 15, IKK) 

Columbia Lodge F. and A. M., No. 31, Tennessee 11,000 

The following papers are now before the committee : 

Office Post-Quartermaster, 
' Atlanta, Geonjia, July 14, 1865. 

General : I have the honor to state that, in compliance with instructions contAined 
in your communication of the 7th instant, herewith inclosed, I instituted a careful in- 
vestigation into the amount of damage done to Saint Luke's Church, in this city, its 
parso/iage and fencing, and caused an estimate to be made by Mr. Frank Daiy, an 
architect of tbis city, of the necessary e^\>^nftft o^ T«i^\SAY\\\^ the same. I found that the 
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Congress calling upon him on business of their constituents in relation to 
these claims, that, in his opinion, the preferable method of disposing of 
them would be to institute commissions to visit the various districts of 
country, give public notice that they would receive claims between cer- 
tain dates, and then at proper times hear and examine witnesses, and 
thus close up and determine the claims before the lapse of time makes 
it impossible to ascertain the facts for or against the justice of the 

church, parsoiiapje, and fencing bad been entirely destroyed by our forces at the evacua- 
tion of this place by General Sherman, and that the probable cost of rebailding the 
same, as estimated by the mechanic above named, is as follows : 

Saint Luke's Church $2,500 

Parsonage and out-buildings 2, 250 

Fencing , 150 

And that the earthworks on the lot belonging to Saint Philip's Church could be leveled 
at a cost of $150. 

I am, general, very respectfully, your obedient servant, 

ALONZO CLARK, 
Captain Fourth loica Cavalry f and A, A, Q. M, 
Bvt. Brig. Gen. J. L. Donaldson, 

Chief Quartermaster Military Division of the Tennessee, 

[Copy of iadursement.] 

Headquarters of the Army, 

Washingtonj D, C, January 21, 1873. 

I have not the least doubt this paper contains a fair and truthful account of the loss 
to this church in Atlanta. Bat instead of appealing to the Congress of* the United 
States for iiKk-muification, I advise the pastor of the church to appeal to the charitable 
members of the Episcopal Church for aid to rebuild their church and parsonage. 

W. T. SHERMAN, General, 

The following is extracted from speech of Hon. Henry G. Davis, of West Virginia, 
in United States Senate May 13, 1874, on the subject of war-claims. This table is 
subject to corrections elsewhere noted : 



CommisBary -General 

QuartermaHU?r-(ieueral, (up to close of fiscal year 

of 1874) 

Quarterinaoter-Geiieral, (since boginniug of above 

fiscal year) 

Commissioners of Clnims 

Senate of United States 

House of Representatives 

Yet to be presented 



No. of 

claims 

presented. 



6,096 

31 li26 

1,000 

32,t298 

104 

500 



Amount. 



13, 312, 757 68 

21,319,160 03 

700, 000 00 
60, 258, 150 44 

3, r»oo. 000 00 

16. 300, 000 00 
10. 00. 000 oo 



Total 



61, 124 I 115, 390, 088 14 



Nnml»er 
allowed. 



1,406 
6,257 



5,254 



12, 917 



Amount. 



1317, 448 54 
2, 741, 961 67 



1, 794, 580 55 



4, 853, 990 76 



Commissary- General 

Qnarterniastor-General, (up to close of fiscal year 

of 1874) 

QoAi-ter master General, (since beginning of above 

fiscal year) 

Commissiuuers of Claims 

Senate of United States 

House of Representatives 

Yet to bo presented 



Total 



Number 
rejected. 



4, 443 
13,522 



17.965 



Amount. 



12,682,644 18 
9, 048, 044 57 



11, 733, 688 75 



Number 
pending. 



247 

11,347 

1,000 

17,044 

104 

500 



30. 242 



Amount. 



$190, 527 44 

7, 82-2, 829 55 

700, 000 00 

50,033,764 12 

3, 500. 000 00 

16, 300. 600 00 

10. 000. 000 00 



88,547,121 11 



Bat the claims are largely more than stated by Mr. Dav^is. 
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claim made. This, iu his opinion, would secure a speedier settlement 
than he is able to afl'ord, and would enable the United St^ites to fix a 
time after which no claim should be entertained by any other authority 
than that of Congress itself. 

Other claims against the Quartermaster's Department arise out of the 
occupation of real estate, lands, and buildings, by the Army. Others 
are for services not paid for when rendered. In fact, a claim may arise 
out of any unpaid obligation of the military service through the Quar- 
termaster's Department. Excepting the claims to which the law of July 
4, 1864, applies, all claims presented to this Office are examined, and, if 
believed to be just, settled ; under the general authority and duty of 
the Executive to pay the debts of the Government for the War Depart- 
ment, by reference to the Secretary of War with report and recom- 
mendation, and then by payment either by a disbursing-officer, subject 
to subsequent revision and settlement by the accounting-officers of the 
Treasury, or, if the claim be for a liability of some standing, generally 
by reference to the Third Auditor, who examines all the evidence, aud 
the report and action of the Quartermaster-General, and of the Secretary 
of War, aud submits his report thereon to the Second Comptroller. If 
that officer approve, a settlement is made, which is transmitted to the 
War Department for request and requisition, and with these returned 
to the Treasury, when warrants and drafts are issued, and the debt is 
finally paid. 

All these claims for old debts are settled out of the balance of appro- 
l)riations made during and since the war, which have not yet beeo 
carried to the surplus fund. As there are many claims, (seeK^port of 
Quartermaster-General, page 225 of Ex. Doc. 1, part 2, Ilouse of Rep- 
resentatives, 42d Congress, 2d session,) they are in constant course of 
settlement, and many drafts are thus made every day upon these appro- 
priations, which are by law to go to the surplus fund only when uo 
drafts have been made upon them for two years. If these balances are 
now, as proposed by House bill 1009, carried to the surplus-fund, the 
War Department will have no fund out of which to pay any old debt, 
however just and meritorious, and some provision should be made to do 
justice in cases which are not the less just because the debts were not 
paid when first due. 

The labor of examining these claims, w^hether under the law of 1864 
or under general laws, is very great, and it occupies a large part of the 
time of the Quartermaster-General and other officers of the War Depart- 
ment; and also costs a considerable sum in hire of clerks and agents to 
make the necessary investigation, and prepare the papers so as to enable 
the Quartermaster-General and the Secretary of War to act under- 
standingly. 

If any other tribunal, or means of settling all just claims can be 
devised, the Quartermaster-General will feel personally relieved from a 
heavy responsibility and laborious duty, but this is not a reason which 
would justify him in making any recommendation on the subject. 
Whatever the law imposes upon him, he is ready to perform to the best 
of his ability. 

A copy of General Orders No. 59, Quartermaster-General's Office, 
series of 1867, publishing the act of July 4, 1864, and the regulations 
thereunder, is inclosed. 

Very respectfully, your obedient servant, 

M. C. MEIGS, 
Quartermaster- General United States Army. 

The Hon. Secbetaby of War, 

Washington^ !>• C, 
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Office Commissary General of Subsistence, 

Washington City, February 3, 1874. 

Sir: I have the honor to return herewith the letter of the 30th of 
January last, by its clerk, of the House of Representatives Committee 
>n War-Chiims, asking for a copy of certain rules and regulations con- 
cerning intercourse with rebel States during the war of the rebellion, 
&c., which was referred to the Commissary-General of Subsistence for 
juch suggestions as he may wish to make concerning the general bill re- 
ferred to in the letter as being considered covering the various classes of 
claims growing out of the war, and would respectfully suggest simply 
that, if practicable, in any future bill for the adjustment of claims for pro- 
risious or subsistence stores furnished, received, or taken for jmblic use 
by the United States Army during the war of the rebellion, provision 
[>e made for the receipt and examination of such claims from all parts 
3f the country alike, without regard to the place of their origin, whether 
in a loyal or an insurrectionary State, and that a reasonably early day 
l>e fixed, prior to which every such claim must be filed, complete in de- 
tail of items and evidence, to entitle it to examination, and any claim 
not so filed prior to that date to be barred, and, if presented thereafter, 
returned without examination ; and, in any case, claims once examined 
and decided not to be re-opened. 

;Now, under the 3d section of the act of July 4, 1864, claims of loyal 
citizens of non-insurrectionary States come before this Ofiiee *' for sub- 
sistence actually furnished to said [United States] Army, and receipted 
for by the proper officer receiving the same, or which may have been 
taken by such oflicer without giving such receipt," whileclaims ''for stores 
>r supplies taken or furnished during the rebellion for the use of the 
Army of the United States in States proclaimed as in insurrection," 
3ome before the commissioners of claims for examination, and by 
special statutes like claims for subsistence from the State of Tennessee, 
md from the counties of Jefferson and Berkeley, West Virginia, came 
before this Office prior to March 3, 1871, the date of the act establish- 
ing the commission of claims, and before that commission since, so 
that claimants from Tennessee, and the two West Virginia counties 
named, have had the benefit of both these acts ; while claimants from 
the insurrectionary States in general, by the more liberal or less re- 
!%tricted terms of the act under which the commission is authorized than 
the section governing the action of this Office, may perhaps be con- 
sidered to have somewhat the advantage over claimants in the loyal 
Stat^^s. It is known, too, that the same claimants in not a few instances 
bave presented claims to this Office, and also to the commission of 
3laiins, and it is believed for about the same stores. The propriety of 
the law being general and uniform is therefore suggested. And that 
justice may be done uniformly to claimants and the Government alike^ 
t is deemed highly desirable, if practicable, that all claims of the char- 
acter under consideration be submitted to and examined by one juris- 
liction or authority. 

Very respectfully, your obedient servant, 

A. B. EATON, 

Commissary' OeneraU 

Hon. W. W. Belknap, 

Secretary of War. 
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So far as any citizen furnished quartermaster's stores or commisstfj 
supplies daring the rebellion, or so far as these were taken for theUnioo 
military forces, ample provision is made by law for their adjadication by 
application to the War Departments^ 

The laws and regulations as to claims are as follows : 

[General Orders No. 59.] 

Quartermaster-General's Office, 

Washington, D. C, October 11, 1867. 

The following joint resolutions and acts of Congress, with rule« and 
regulations established thereon to govern in the submission and exam- 
ination of claims to be presented to the Quartermaster-Greneral and to 
the Commissary-General of Subsistence, respectively, are published for 
the information and guidance of officers and agents of the Qurtermas- 
ter's Department. 

D. H. RUCKER, 
Acting Qnartermaster- General^ Brevet Major- Oeneraly Z7. 8. A. 

Chapter 240, First Session 38th Congress. 

AN ACT to restrict the jurisdiction of the Court of Claims, and to provide for the 
payment of certain demands for quartermaster's stores and subsistence supplies far* 
nished to the Army of the United States. 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That the jurisdiction of the 
Court of Claims shall not extend to or include any claim against the 
United States growing out of the destruction or appropriation of or 
damage to property by the Army or Navy, or any part of the Army or 
Navy, engaged in the suppression of the rebellion, from the commence- 
ment to the close thereof. 

Sec. 2. And be it further enacted, That all claims of loyal citfzens in 
States not in rebellion for quartermaster's stores actually furnished to 
the Army of the United States, and receipted for by the proper officer 
receiving the same, or which may have been taken by such officers with- 
out giving such receipt, may be submitted to the Quartermaster- General 
of the United States, accompanied with such proofs as each claimant can 
present of the facts in his case; and it shall be the duty of the Quarter- 
master-General to cause such claim to be examined, and if convinced 
that it is just, and of the loyalty of the claimant, and that the stores 
have been actually received or taken for the use of and used by said 
Army, then to report each case to the Third Auditor of the Treasury, 
with a recommendation for settlement. 

Sec. 3. And be it further enacted, That all claims of loyal citizens in 
States not in rebellion for subsistence actually furnished to said Army, 
and receipted for by the proper officer receiving the same, or which may 

^^'See House Report No. 262, of Committee on War-Claims, 1st session 43d Coni^esSt 
March 26, lb74, pp. 25-74 ; also, report No. 754, June 22, 1854 ; act of March 3, 1813, ch. 
513, sec. 5 ; art. 42, Revised Army Regulations, August 11, 1861, authorized by act of 
April 24, 1816, sec. 9, (ch. 69, 3 Stat, at L., 298,) aud act May 7, 1822, (3 Stat, at 1^ 
689 ;) Scott's Digest Military Laws, p. 134, sec. 182 ; Uuited States r». Eliason, 16 Peters, 
291 ; Unit-ed States t?». Freeman, 3 How., 566 j Gratiot vs. United States. 4 Howard, 80; 
Harney vs. United States, 3 Nott & H., 42; Opinions Attorneys-General, May 19, 1821, 
and January 1, 1857 ; House Ex. Doc. No. 121, 1st session 43d Congress ; act July 4, 
1864, ch. 240. 
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have been taken by such officer without giving such receipt, may be 
8ubmitt4?d to the Commissary- General of Subsistence, accompanied with 
such [)roofs as each claimant may have to offer ; and it shall be the duty 
of the Commissary-General of Subsistence to cause each claim to be ex- 
amined, and if convinced that it is just, and of the loyalty of the 
claimant, and that the stores have been received or taken actually for 
the use of and used by said Army, then to report each case for payment 
to the Third Auditor of the Treasury, with a recommendation for settle- 
ment. 

Approved July 4, 1864. 

To extend to the counties of Berkeley and Jeflferaon, of West Virginia, the provisions 

of the preceding act, as foUows : 

Joint Eesolution No. 50, First Session 39th Congress. 

Be it resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled^ That the provisions of the act 
of Congress of July 4, 1864, entitled '*An act to restrict the jurisdiction 
of the Court of Claims, and for other purposes,'^ be, and the same are 
hereby, construed to extend to the counties of Berkeley and Jefferson, 
of the State of West Virginia. 

Approved June 18, 1866. 

To extend the provisions of the act of July 4« 1864, limiting the jurisdiction of the 
Court of Claims, to the loyal citizens of Tennessee, as follows : 

Joint Eesolution No, 99, First Session 39th Congress. 

Be it resolved by the Semite and House of Representatives of the United 
States of America in Congress assembled^ That the provisions of the act 
of the 4th of July, 1864, entitled '^ An act to limit the jurisdiction of the 
Court of Claims," is hereby extended to the loyal citizens of the State of 
Tennessee. 

Approved July 28, 1866. 

Chapter 57, Second Session 39th Congress. 

AN ACT to declare the sense of an act entitled *'An act to restrict the jurisdiction of 
the Court of Claims, and to provide for the payment of certain demands for quarter- 
master's stores and subsistence supplies furnished to the Army of the United IStates/' 
as follows : 

Be it enacted by the Senate and House of Representatives of the United 
States of America iw Congress assembled, That the provisions cf chapter 
240 of the acts of the Thirty -eighth Congress, first session, approved 
July 4, 1864, shall not be construed to authorize the settlement of any 
claim for supplies or stores taken or furnished for the use of or used by 
the armies of the United States, nor for the occupation of or injury to 
real estate, nor for the consumption, appropriation, or destruction of or 
damage to personal property by the military authorities or troops of the 
United States, when such claim originated during the war for the sup- 
pression of the southern rebellion, in a State, or part of a State, declared 
in insurrection by the proclamation of the President of the United 
States, dated July first, 1862, or in a State which, by an ordinance of 
H. Kep. 134 20 
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secession, attempted to withdraw from the United States Groverninent". 
Provided^ That nothing herein contained shall repeal or modify the 
efl'ects of any act or joint resolution extending the provisions of the 
said act of July 4, 1864, to the loyal citizens of the State of Tennessee, or 
to the State of West Virginia, or any county thereof. 

Indorsed by the President: " Received February 9, 1867." 
[Note by the State Department: The foregoing act having been pre- 
sented to the President of the United States for his approval, and not 
having been returned by him to the House of Congress in which it 
originated within the time prescribed by the Constitution of the United 
States, has become a law without his approval.] 

To extend the provision of section two of the act of July 4, 1864, limiting the jarit- 
diction of the Court of Claiuis to cases of quartermaster's stores furnished to the 
forces of Major-Geueral Lewis WaUace during the Morgan raid through the States 
of Indiana and Ohio iu the summer of 1863, as follows: 

Joint Resolution No. 50, Second Session 39th Congress. 

Be it resolved by the Senate and House of Representatives of the Umid 
States of America in Congress assembled, That the provisions of sectioa 
two of the above-entitled act be, and they are hereby, extended to cover 
all cases where quartermaster's stores were actually furnished to the 
forces under the command of Major-General Lewis Wallace, and dalj 
receipted for by persons acting under his authority, and whose authority 
shall be proven to the satisfaction of the accounting-officers, during the 
Morgan raid through the States of Indiana and Ohio, in the summer ot 
eighteen hundred and sixty-three, and for the purpose of giving sach 
receipts for property so applied tlie said persons shall be held to be 
proper officers of the Government. 

Approved March 2, 1867. 

The following rules and regulations, to govern in the submission and 
examination of claims to be presented to the Quartermaster-General aod 
to the Commissary-General of Subsistence, respectively, under the act 
of July 4, 1864, (and the several acts and joint resolutions amendatory 
and explanatory thereof, as herein published,) entitled "An act to restrict 
the jurisdiction of the Oourt of Claims, and to provide for the payment 
of certain demands for quartermaster's stores and subsistence supplies 
iurnished to the Army of the United States," and the evidence of proofs 
which must accompany them, are hereby established : 

I— .claims to be submitted to and examined by the quarteb 

MASTER-GENERAL. 

All claims of loyal citizens in States not in rebellion for '' quartermas- 
ter's stores" actually furnished to the Army of the United States, and 
receipted for by the proper officer receiving the same, or which may 
have been taken by such officers without giving such receipts. 

II. — CLAIMS TO BE SUBMITTED TO AND EXAMINED BY THE COMMIS- 
SARY-GENERAL OF SUBSISTENCE. 

All claims of loyal citizens in States not in rebellion for ^' subsistencef 
actually furnished to said Army, and receipted for by the proper officer 
receiving the same, or which may have been taken by such officers with- 
out giving such receipts. 
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ra. — PROOFS REQUIRED IN SUPPORT OF THE ABOVE CLASSES OF 

CLAIMS. 

1st. That the chiimant is a loyal citizen of a State not in rebellion. 
(Claims of citizens of the following States, declared by the President of 
the United States, by his proclamation of the 1st day of Jnly, 1862, to 
be in insurrection, will not be considered, viz: Arkansas, Texas, Louis- 
iana, Mississippi, Alabama, Florida, Georgia, South Carolina, Korth 
Carolina, and Virginia.) 

2d. Citizenship. — The claimant will be required to show, by his own 
af&davit, supported' by the certificate of the clerk or recorder of the town 
or county of which he claims to be a citizen, that said claimant is a citi- 
zen of said town or county. 

3d. Loyalty. — The claimant will be required to file with his claim 
the oath of allegiance to the Government of the United States, as pre- 
scribed by the President's proclamation of the 8th of December, 1863, 
supported by the certificate of a United States officer, civil or military, 
that th^ said claimant was, at the date his claim originated, and has 
been ever since, loyal to the United States, or the sworn statement of 
the same facts of at least two witnesses, whose loyalty and credibility 
shall be vouched for by the certificate of the officers before mentioned. 

4th. Claims arising under this act must be presented by the claim- 
ant or his authorized attorney ; and, in the latter case, it must be shown 
by the certificate of the assessor or collector of his district that he has 
been duly licensed and authorized to act as a claim-agent. 

IV. — ^VALIDITY OF CLAIMS. 

Ist. When quartermaster's stores or subsistence supplies have been 
taken by officers and receipted for, all of such receipts or vouchers must 
be filed ; or their absence, in any case, must be fully and satisfactorily 
explained by proper evidence.^'® 

2d. When such stores or supplies have been taken by officers without 
giving such receipts, the claim must set forth the kinds and quantity of 
stores or supplies, when, where, and by what officer taken, the price or 
value thereof, and must be supported by the affidavit of the claimant as 
to the correctness of the claim ; that the articles named in the claim 
were actually delivered to or taken by said officer for the use of the 
Army ; that no receipt or voucher has been received therefor ; that no 
payment has been made or compensation received, in any way or from 
any source whatever, for the whole or any part of said claim ; that it 
ha« not been transferred to any person or persons whomsoever; and that 
the rates or prices charged are reasonable and just, and do not exceed 
the market-rate or price of the article at the time and place stated. 

3d. In all cases, whether or not receipts have been given for the 
stores or supplies, the affidavit required by the next preceding para- 
gi-aph must be supported by such additional affidavits, or other proofs, 
in relation to the facts stated, as may be attainable. The credibility of 
the claimant and of the witnesses must be vouched for by the certificate 
of an officer of the United StJites, civil or military. If receipts have 
been given, the affidavit above referred to will be modified, so far as it 

178 Hy «» receipts or vouchers" is meant each and every copy of any and all documents — 
in whatever form, whether in ink or pencil — given by or bearing the signature of any oflBcer 
in the service of the United States (or by any enlisted man in snch service, acting under 
proper authority) for or relating to the whole or any portion of the stores for which 
payment is claimed. The attention of agents and attarneya is particularly called to a 
strict compliance with this requirement in presenting claims. 
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relates to receipts or voucliers, substantially as follows: That all of the 
receipts or vouchers given for such stores or supplies are hereto anoexed. 

4th. Proof must be furnished, as far as attainable, that the quarter- 
master's stores or subsistence supplies mentioned have been actually 
used by the Army of the United States. This proof should, whenever 
practicable, consist of the certificate or affidavit of the officer who took 
the stores, or who ordered them taken, or who, after such taking, took 
them in charge, setting forth the fact of such taking, to what use the 
stores were api)lied, and whether or not they have been accounted for 
as required by the Regulations of the Army ; and if accounted for, apon 
what returns, or, if not, the reason for failing to account for the same; 
or, in case the above proof is not attainable, the certificates of other offi- 
cers, or the affidavit of a soldier, or some other credible witnesses, know- 
ing the facts, setting forth by whom and for what purpose the property 
was taken, and to what use it was applied. 

5th. Claims for damages or for losses sustained by thefts or depre- 
dations committed by troops, or so much of a charge for stores or sup- 
plies «as is an element of damages, will not be considered under these 
acts and joint resolutions. 

6th. Powers of attorney, legally executed by claimants to agents, 
(bearing properly affixed and canceled internal-revenue stamps,) must 
accompany claims presented by agents. 

7th. The general allegation thatstores. for which payment is claimed, 
were taken by the officer in command of a large body of troops, for 
whose subsistence or use the property was applied, or by his order, is 
not sufficient to establish a claim under this act. Such officers seldom, 
if ever, personally receive stores, (that duty devolving upon subordinate 
officers,) and though issuing orders authorizing the diking of the pro|>- 
erty as a military necessity, seldom have any knowledge whatever of 
the particular cases affected by the execution of such orders on the part 
of their subordinates, except, perhaps, in some few cases arising under 
peculiar circumstances. Therefore, to facilitate the examination of 
claims, and to enable the officers deciding them to comply with that 
clause of the law requiring them, before recommending claims for pay- 
ment, to be " convinced " that the property was taken in the manner and 
for the purpose therein set forth, (as distinguished from thefts and dep- 
redations, by whomsoever.committed,) claimants are required to funiish 
the following information (or so much of it as they reasonably may) as 
a part of tlieir sworn declaration in each case, viz : 

1. The name, rank, regiment, and, when known, the post-office ad- 
dress of each officer who took any portion of the stores. 

2. Immediately after each officer's name and designation, state the 
articles and quantities (with their prices) taken by him, together with 
the exact date when, and locality where, taken. 

3. Name the brigade, division, and corps with which, or the station 
or post at which, each officer w^as serving ; the name and official desig- 
nation of the commissary or acting commissary of subsistence of that 
brigade, station, or post, and that of the officer in immediate command 
thereof at the time ; and add thereto such attendant facts and circum- 
stances as transpired at the time in any way bearing upon the case. 

4. State the exact locality of claimant's present. residence; if in a 
city, give street and number; if in the country, the nearest post-office. 

5. The claims must be legibly written; and particular care should 
be taken in the '' declarations" of claimants, and in the affidavits of wit- 
nesses, to correctly state the month and year in which the transaction 
occurred. 
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8th. Claimants will be required to prove the genuineness of the sig- 
natures to the receipts filed in support of claims submitted under joint 
resolution No. 50, of March 2, 1867, and to furnish evidence that the 
persons executing such receipts were acting under the authority of 
Major-General Wallace. 

D. H. RUCKER, 
Brevet Major- General and Acting Quartermaster Oeneral. 

A. B. EATON, 
Brevet Major- Oeneral and Commissary- General of Subsktence. 

Approved October 10, 1867. 

U. S. GRANT, 

Secretary of War ad int. 

The following forms also have been prescribed : 

Claim, Form L. 

War Department, 
Quartermaster-General's Office, 

Washington^ 2>. C, , 187-. 

To : 

Sir: In the claim of , a citizen of , it is alleged 

that were taken from him, on or about , by . 

The evidence presented is not sufficient to enable the Quartermas- 
ter-General to certify that he is convinced that the chiim is just, and 
that the stores were actually received or taken for the use of, and used 
by, the United States Army, as required by the act of July 4, 1864, be- 
fore recommending it to the Third Auditor for settlement. 

In the absence of receipts^ or other official evidence given at the time the 
stores are alleged to have been taJcen^ there is required the testimony of some 
officer^ soldier^ or person employed by the Government^ personally cognizant 
of the alleged appropriation^ detailing in full the circumstances attendant 
thereon^ and setting forth ^ of his own knotcledge^ the detaih of the seizure^ 
the quantities*^ and valv^Sy and tfie use to which the property was applied^ 
and the regiment^ company^ detachment^ or other military body, to the use of 
which the stores were appropriated. 

Very respectfully, your obedient servant, 

By order of the Quartermaster-General, 



Form No. 13. — (Voucher to Abstract B.) 
The United States, 





To 


, Dr. 


Place and dato. 




DoUs. 


Cts. 




• 







I certify that the above account is correct and just ; that the services 
were rendered as stated; that they were necessary for the public ser- 
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Tice, and are borne on my report of persons, &c., for the montb of 
, 18—. 



•, the 



day of 



Keceived, at 

quartermaster 

and cents, in full of the above account. 



, 18—, of 



United States Army, the sum of 



dollars 



(Signed in duplicate.) 

Indorsed as follows : 

Form No. 13. Voucher No. — , Abstract B. 

. Dollars, ys^j. Paid ,18 — . Check: No. — . Date, 

Amount, $ . Depository. . [To be in duplicate; 



,18—. 



one copy to be retained by the officer, the other to be forwarded to the 
Quartermaster-General with Abstract B. This form is used for pay- 
ment ot* services not entered on the receipt-rolls, for rent of buildings, 
and for other miscellaneous disbursements. When a man is discharged 
without being paid, his account will be stated on this form, certified, 
and given to him. It mav sometimes be used as a voucher to Abstract 
C] 

Form No. 9. — (Voucher to Abstract A.) 

The United States, 





To 


J 


Dr. 


Place and date 
of purchase. 




Dolls. 


Ctfi, 











I certify that the above account is correct and just, and that the 
articles have been accounted for on my property-return for the quarter 



ending on the 



of 



Received, at 
termaster 



the 



187-. 



of 



Quartermaster 



U. S. Army, the sum of 



., 187-, of 



dollars and 



in full of the above account. 

(Signed in duplicate.) 

Indorsed as follows : 

Form No. 9. Voucher No. — , Abstract A. 
. Dollars, -m-^. Paid 



•, quar- 
-ceuts, 



Date :-' 



Amount, $• 



Too* 



Depository, 



— — 187— ^-^— — 
187-. Check : No. — . 
. To be made in 



duplicate ; one copy to be retained by the officer, one to be forwarded 
to the Quartermaster-General with Abstrac*} A. The authority for 
making a purchase and a statement of the object and necessity for the 
same must accompany the voucher. If such authority has already been 
filed, it should be referred to in all subsequent vouchers for purchases 
under it. If the purchase is made under a contract, the name of the 
contractor, and its object, should be given, as per example: Under con- 
tract of John Smith, for forage, Nov. 17, 18 — . No reference should be 
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made to any agreement not in writing, and not transmitted to the Quar- 
termaster-General's Office for file. 

The act of July 4, 18G4, only applied to " quartermaster's «tore«'' and 
" subsistence.^ 

This did not cover rent, or use and occupation. But these were au- 
tliorized to be paid by prior acts. 

The acts of July 4, 1864, and February 21, 1867, prohibited the ex- 
ecutive officers of the Government from paying for stores, supplies, use 
and occupation, or rent, in the States proclaimed in insurrection. 

But the act of February 21, 1867, did not exclude payment where the 
claim arose on contract. 

This was decided by the Attorney-General September 2, 1870 ; vol. 
13, Opinions, p. 314. (See House Report No. 262, Committee on War- 
Claims, 1st session 43d Congress, p. 75.) 

Tbis opinion of the Attorney-General has a valuable review of the 
legislation on the subject. 

Since then the mode of providing for the payment of claims arising 
under the act of July 4, 1864, and the amendatory acts, has been 
changed, as will be seen from the following : 

[General Orders No. 58.] 

"War Depabtment, Adjutant-General's Office, 

" Washington, June IS, 1874. 

The following act of Congress is published for the information and 
government of all concerned : 

AN ACT makinji^ appropriations for the support of the Army for the fiscal year 
endiug June thirtieth^ eighteen hundred and seventy-five, and for other purposes. 

Be it enacted by the Senate and Rouse of Representatives of the United 
States of America in Congress assembled. That the following sums be, and 
the same are hereby, appropriated, out of any moneys in the Treasury 
not otherwise appropriated, for the support of the Army for the year 
ending June thirtieth, eighteen hundred and seventy five, as follows : 

Then the appropriations follow. 

Sec. 2. That all balances of appropriations, for whatever account, 
made for the service of the Department of the Quartermaster-General 
and of the Commissary- General of Subsistence prior to July first, eighteen 
hundred and seventy tico, which, on the thirtieth day of June, eighteen hun- 
dred and seventy four, shall remain on the books of the Treasury, shall 
he carried to the surplus fund, except such as the Auditor of the Treasury, 
whose duty it is to settle accounts against such appropriations, shall 
certify to the Secretary of the Treasur^*^ to be necessary in the settlement 
of such accounts as have been reported to him for payment by th^ 
Quartermaster's and Commissary Departments pending in his office. 
And the Quartermaster General, Commissary -General, and Third Auditor 
of tlie Treasury shall continue to receive, examine^ and consider the justice 
and validity of such claims as shall be brought before them under the act of 
July fourth, eighteen hundred and sixty-four, and the acts amendatory there- 
of ; and the Secretary of the Treasury shall make report of each claim al- 
lowed by them, at the commencement of each session of Congress, to the Speaker 
of the House of Representatives, tcho shall lay the same before Congress for 
consideration. 

Approved June 17, 1874. 

By order of the Secretary of War : 

E. D. TOWNSEND, 

Official : Adjutant-General. 



Assistant Adjutant-General. 



3^12 ALIEN CLAIMS. 

The aDDiial report of the Quartermaster General, dated October 10, 
1874, page 26, contains the following : 

CLAIMS AND ACCOUNTS. 

By section 2 of the act making appropriations for the support of the 
Army for the year ending 30th June, 1875, the Qnarterraaster-General 
is directed to continue to receive and investigate claitqs for quartermas- 
ter's stores under the act of July 4, 1864, and the acts amendatory thereof, 
and to report them as heretofore, in order that the Secretary of the 
Treasury may report those recommended for allowance to the Speaker 
of the House of Representatives at the commencement of each session 
of Congress. 

The legislative, executive, and judicial appropriation act of June 20, 
1874. (Laws, p. 110,) directed all unexpended balances of appropriations, 
which have remained on the books of the Treasury for more than two 
fiscal years, to be carried to the surplus fund and covered into the 
Treasury. The operation of this law concluded the payment by the 
Treasury of claims and debts of the United States incurred more than 
two years before the time of proof and acknowledgment. 

There were in this OflBce, unsettled, on 1st July, 1873, 11,347 claims 
under the act of 4th July, 1864, amounting, as claimed, to $7,822,829.55. 
There were filed during the year 2,606, for $3,144,572.34. Total, 13,953, 
for $10,967,401.89. Of these, 881, claiming $1,032,484.88, have been re- 
ported,recommendingallowanceof$49o,234.38,areduction of $537,280.47: 
528, claiming the sum of $694,152.19, have been reported unfavorably. 
Thus 1,409 claims have been disposed of, amounting, as presented, to 
$1,726,637.04, and there remained at the end of the year 12,544 claims, 
for $9,240,764.85. 

CLAIMS AND ACCOUNTS CONNECTED WITH THE SERVICE OF TRANS- 
PORTATION OF THE ARMY. ^ 

Two hundred and twelve accounts for transportation, amounting to 
$613,393.72, were on file on 1st July, 1873. Eight hundred and eightv- 
tive accounts, for $767,876.32, and 448 claims, for $897,008.80, were filed 
during the year. Total, 1,545, for $2,278,278.84. Of these 1,310 have 
been disposed of; their amount is $1,664,952.75. Ninety-five, amoun^ 
ing to $400,016.19, were rejected. Seventy-five, amounting to $117,935.41, 
were suspended. The remainder were either reported for settlement or 
transferred to other Departments to which they properly pertained. 
There remained on 30th June, 1874, 235 accounts and claims for trans- 
portation, amounting to $613,326.11. 

MISCELLANEOUS CLAIMS AND ACCOUNTS. 

Fourteen thousand and forty-six claims, amounting to $7,475,120.87, 
were on file at beginning of fiscal year ; 12,246 were received during the 
year, amounting to $1,745,024.29. Total, 26,292 claims and accounts, 
for $9,220,145.16. 

Five thousand and forty claims were approved, for $738,950.73, 
being a reduction in the amount as presented of $269,916.37; 540, 
amounting to $271,992.79, were rejected ; 53, amounting to $5,703.25, 
were referred to other Departments to which they pertained ; 6,180 
accounts were approved, for $442,956.93, being a reduction in the ac- 
counts as presented of $4,682.01; 35 accounts were rejected, amounting 
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to $7,935.42 ; total disposed of, 11,848 accounts and claims, amounting, 
as presented, to $1,742,147.50. Thirteen thousand five hundred and 
ninety-seven miscellaneous claims and 847 accounts remain on file, 
amounting to $7,477,997.66. 

The annual report of the Commissary-General of Subsistence, dated 
October 10, 1874, p. 4, says : 

Under the third section of the act of July 4, ISGl, 310 clfiims, 
amounting to $235,956.85, for subsistence supplies alleged to have been 
used by the Army or taken by officers for the use of the Army, in the 
lat« war, in States not in rebellion, were filed in this office for examina- 
tion; 73 claims, amounting to $66,712.93, were examined and recom- 
mended to the Third Auditor of the Treasury for payment ; and 109 
claims, amounting to $129,327.49, were examined and rejected. 

Under the joint resolution of Congress of July 25, 1860, and section 
3 of the act of March 2, 1867, 175 certificates for commutation of 
rations to Union soldiers while prisoners of war were received and paid 
to the claimants or their legal heirs. Tbese payments amounted to 
$5,739.75. 

And see report of Third Auditor. 



CHAPTER YIII. 

THE COURT OF CLAIMS, 

The law of Congress organizing the Court of Claims and defining its 
jurisdiction is, as found in the Revised Statutes of the United States, 
as follows : 

ORGANIZATION AND SESSIONS. 
Sec. I bee. 

1049. Judjres. 1055. Clerk's bond. 

1050. Seal. I 10r>(5. Coutingent fund. 

1051. Court-rooms, &c., how provided. | 1057.* Reports to Congress, copies for De- 
10.'>2. Sessions, quoram. I partments, &c. 

1053. Officers of the coart. i 1058. Members of Congress not to practice 

1054. Salaries of clerks, bailiff, and mes- in the court. 

senger. ^ . 

Sec. 1049. The Court of Claims, established by the act of J"dg<«' 
February twenty-four, eighteen hundred and fifty-five, shall 24 Feb., isss.c. 
be continued. It shall consist of a chief-justice and fourj^;** *'^* ^^'P* 
judges, who shall be appointed by the President, by and 3 Mar., wej, c. 
with the advice and consent of the Senate, and hold their ^m ^' ^' ^^' 
offices during good behavior. Each of them shall take an ^^g ^lY'v^ ^' 
oath to support the Constitution of the United States, anddo.'*" '^* '^' 
to discharge faithfully the duties of his office, and shall be 
entitled to receive an annual salary of four thousand five 
hundred dollars, payable quarterly from the Treasury. 

Sec. 1050. The Court of Claims shall have a seal, with seai 
such device as it may order. 3 Mar., 1863, c. 

9-2, B. 4, V. 18, p. 
7«6. 

Sec. 1051. It shall be the duty of the Speaker of the ^^'""^'^^^ **^^*i' 
House of Representatives to appropriate such rooms in the dwi! ^^ ^"*^ ' 
Capitol, at Washington, for the use of the Court of Claims, "04 Feb. 1855, 0. 
as may be necessary for their accommodation, unless it ap- laJ. %. 10, v. 10,' p! 
pears to him that such rooms cannot be so appropriated ^^*' 
without interfering with the business of Congress. In that 
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case, the court shall procure, at the city of Washiogton, 
such rooms as may be necessary for the transaction of their 
business. 
Sessions, qao* Seg. 1052. The Gourt of Claims shall hold one annoal 

'^"- session, at the city of Washington, begiuning on the first 

24 Feb., 1855. c. Mouday in December, and continuing as long as may be 
614'. *'^"'^' ^^'^' necessary for the prompt disposition of the business of the 

8i^«Vv'ii^^'3o* ^^^r^' ^^^ ^^y ^^^ ^^ the judges of said court shall con- 
17 MiTr., 1*866, cl stitutc a QUorum, and may hold a court for the transaction 

^ VmJ.; Itfe?: I: o^ business. 

92, 8. 13, V. 12, p. 
76a 

• 

Officers of the Sec. 1053. The Said court shall appoint a chief clerk, an 
^^^^' assistant clerk, if deemed necessary, a bailiif, and a messen- 

24Feb., i855,c. ger. Thc clcrks shall take an oath for the faithful dis- 
i22,s.ii, v.io, p. ^I^jjj,gg of their duties, and shall be under the direction of 

3 Mar., 1863, c. the court iu tlic performance thereof; and for miscondact 
92j^8. 4, V. 12, p. ^^ iucapacity they may be removed by it from office ; but 

the court shall report such remov^als, with the caase 

thereof, to Congress, if in session, or, if not, at the next 

session. The bailiff shall hold his office for a term of four 

years, unless sooner removed by the court for cause. 

Salaries of Seo. 1054. The Salary of the chief clerk shall be three 

and^messeD^eJ^^' thousaud dollars a year, of the assistant clerk two thousand 

mesacDger. ^^ji^y^ ^ year, of the bailiff fifteen hundred dollars a year, 

ij»f 8.^ u,^vf iS; ^^^ ^^ ^^® messenger eight hundred and forty dollars a 
p. 614.' ' ' year, payable quarterly from the Treasury. 

3 Mar., 1663, c. 
92, s. 4, V. 12, p. 
765. 

7 Jane, 1870, c. 
124, V. 16, p. 148. 

12 July. 1870, 0. 
251, s. 3, V. 16, p. 
250. 

8 May, 1872, c. 
HO, B. i, V. 17, p. 
82. 

Clerk's bond. Sec. 1055. The chicf clcrk shall give bond to the United 
6 Aug., 1856, c States in such amount, in such form, and with such seca- 
6i,8.3,v.'iip.*30. rity as shall be approved by the Secretary of the Treasury. 
Contingent fund. Sec. 1056. The Said clcrk shall have authority, when he 
— -— — ——- h«as given bond as provided in the preceding section, to dis- 
81, 8. ^^-l 11, p! 30 burse, under the direction of the court, the contingent fund 

which may from time to time be appropriated for its use; 

and his accounts shall be settled by the proper accounting 

officers of the Treasury in the same way as the accounts of 

other disbursing agents of the Government are settled. 

Report to Con- Sec. 1057. Ou the first day of every December session of 

SeMrtmrnu &I Cougrcss, the clerk of the Court of Claims shall transmit to 

— - °'^° ' Congress a full and complete statement of all the judgments 

7if8.^!Ti5,T7?^ rendered by the court during the previous year, stating the 

^17 Mar., i'8(K>,c'. amounts thereof and the parties in whose faVor they were 

, s. 3, V. .4, p. 9. j-gQ^^p^^^ together with a brief synopsis of the nature of the 

claims upon which they were rendered. And at the end of 
every terra of the court he shall transmit a copy of its de- 
cisions to the heads of Departments ; to the Solicitor, the 
Comptrollers, and the Auditors of the Treasury; to the 
Commissioners of the General Land-Office and of Indiau 



ALIEN CLAIMS. 



315 



Affairs ; to the chiefs of Bureaas, and to otber officers 
charged with the adjustment of claims against the United 
States. 

Sec. 1058. Members of either House of Congress shall Members of 
not practice in the Court of Claims. . 



Congress not to 
practice in the 
court. 

3 Mar.. 1863, c. 
92. 8. 4, V. 12, p. 
765. 



JURISDICTION, POWERS, AND PROCEDURE. 



Sec. 

1059. Jurisdiction. 

1060. Private claims in Congress, when 

traDsiiiitted to Court of Claims. 

1061. Judj]rnieDt lor set-off or counter- 

claim, liow enforced. 

1062. Decree on account of paymasters, 

&c. 

1063. Claims referred by Departments. 

1064. Procedure in cases transmitted by 

Departments. 

1065. Judgments in cases transmitted by 

Departments, how paid. 

1066. Claims growing out of treaties not 

cognizable therein. 

1067. Claims pending in other courts not to 

bo prosecuted in Court of Claims. 

1068. Aliens. 

1069. Limitation. 

1070. Rules of practice ; contempts. 

1071. Oaths and acknowledgments. 

1072. Petition. 

lU73. Petition dismissed if issue found 
against claimant as to allegiance, 
&c. 

1074. Burden of proof and evidence as to 
loyalty. 



Sec. 

1075. Commissioner to take testimony. 

1076. Power to call upon Departments for 

information. 

1077. When testimony not to be taken. 

1078. Witnesses not excluded on account 

of color. 

1079. Parties and persons interested ex- 

cluded as witnesses. 

1080. Examination of claimant. 

1081. Testimony taken where deponent 

resides. 

1082. Witnesses, how compelled to attend 

before commissioners. 

1083. Cross-examination. 

1084. Witnesses, how sworn. 

1085. Fees of commissioner, by whom paid. 

1086. Claims forfeited for fraud. 

1087. New trial on motion of claimant. 
108e. New trial on motion of United 

States. 

1089. Payment of judgments. 

1090. Interest. 

1091. luterest on claims. 

1092. Payment of judgment a full dis- 

charge, &o. 

1093. Final judgments a bar. 



Sec. 1059. The Court of Claims shall have jurisdiction to 
hear and determine the following matters : 

First. All claims founded upon any law of Congress, or 
upon any regulation of an Executive Department, or upon 
any contract, expressed or implied, with the Government 
of the United States, and all claims which may be referred 
to it by either House of Congress. 



Second. All set-offs, counter-claims, claims for damages, 
whether liquidated or unliquidated, or other demands what- 
soever, on the part of the Goveniment of the United States 
against any person making claim against the Government 
in said court. 



Third. The claim of any paymaster, quartermaster, com- 
missary of subsistence, or other disbursing officer of the 
United States, or of his administrators or executors, for 
relief from responsibility on account of capture or otherwise^ 



Jurisdiction. 



Claims founded 
on statntes or 
contracts, or re- 
ferred by Con- 
gress. 

24 Feb., 1855, c. 
122, 8. 1. V. 10, p. 
612.— Nichols vt. 
U.S.. 7 Wall., 129; 
Dorsheimerrt. U. 
S. 7 Wall., 166; 
Bonner v». U. S., 
9 WaU., 156. 

Set-offs and 
couuter-claimo of 
United States. 

3 Mar., 1863. c. 
92, 8. 3, V. 12, p. 
765.— Clyde w.U. 
S., 13 Wall.. 38; 
U. S., v». Russell, 
13 Wall., 623. 

Disbursing offi- 
cers. 

9 May, 1866. c. 
75. s. 1, V. 14, p. 
44. 



316 ALIEN CLAIMS. 

while in the line of his duty, of Government funds, vouchers, 

records, or papers in his charge, and for which such oflBcer 

was and is held responsible. 

Claims for cap- Fourth. Of all claluis for the proceeds of captured or 

dSnedprotertv"^^^"^^^^^^ property, as provided by the act of March 12^ 

— — — — ^^ eighteen hundred and sixty-three, chapter one hundred and 

120,8. sI'V^' p.* twenty, entitled *' An act to provide for the collection of 

^"jui 1864 c ^^^"doned property and for the prevention of frauds in in- 

225. 88. 5; 3. v.'i3,' surrectionary districts within the United States,^ or by the 

^^7^niy?i8fi8, c. ^^^ ^* *^^^h^ ^^^'^? eighteen hundred and sixty-four, chapter 

276 8. 3, V. 15,'p*. two hundred and twenty-tive, being an act in addition 

^ thereto : Provided^ That the remedy given in cases of seizure 

80^9 wilt "*56^'""^®'' the said aets, by preferring claim in the Court of 
Pa;^h«*. U.S.. 13 Claims, shall be exclusive, precluding the owner of any 

rl Kimball^' fi prop*^^*^y ^^^^^^ by agcuts af the Treasury Department as 
Wall.. mG: U.S. abandoned or captured property in virtue or under color of 
waii^^Tr Slaw- said acts from suit at common law, or any other mode of 
f;"„»»- _Y- s, redress whatever, before any court other than said Court of 

lb Wall., oiu. ^'<ii • 

Claims. 
Private claims Sec. 1060. All petitions and bills praying or providing 
traiTftrnk^cr^^tS ^^^ ^^^ Satisfaction of private claims against the Govern- 
Court of Claims." men t, foundcd upon any law of Congress, or upon auy reg- 
3 Mar 1863 ^^^^^iou of au Exccutivc Department, or upon any contract, 
92. 8. S^'v. 12,' p. expressed or implied, with the Government of the United 
'^^' States, shall, unless otherwise ordered by resolution of the 

House in which thev are introduced, be transmitted bv the 
Secretary of the Senate or the Clerk of the House of liep- 
resentatives, with all the accompanying documents, to the 
Court of Claims, 
judjrments for Seo. 1061. Upou tlic trial of any cause in which any 8e^ 
dai*in!"how"*eu. off, counter-claim, claim for damages, or other demand is 

^«rced^ ^set up on the part of the Government against any person 

3 Mar.. 1863, c. making claim against the Government in said court, the 

765.** ^' ^' ^^' ^' court shall hear and determine such claim or demand both 

AHeiT u^ for and against the Government and claimant; and if upon 

17 waii.J'W' ' the whole case it finds that the claimant is indebted to the 

Government, it shall render judgment to that effect, and 

such judgment shall be final, with the right of appeal, as in 

other cases provided for by law. Any transcript ot such 

judgment, filed in the clerk's office of any district or circuit 

court, shall be entered upon the records thereof, and shall 

thereby become and be a judgment of such court and be 

enforced as other judgments in such courts are enforced. 

?nt«^of*° ^c. Skc. 1062. Whenever the Court of Claims ascertains the 

ma»tere,^&c.^*^ facts of any loss by any paymaster, quartermaster, cora- 

~9 May, 1866. o. D^issary of subsistence, or other disbursing officer, in the 

75, 8, 2, v. 14,' p! cases hereinbefore x>rovided, to have been without fault 

^*' or negligence on the part of such otficer,.it shall make a 

decree setting forth the amount thereof, and upon such de- 
cree the proper accounting officers of the Treasury shall 
allow to such officer the amount so decreed, as a credit in 
the settlement of his accounts. 
Claims refeiTcd Sec. 1063. Whenever any claim is made against any E.x- 
by Depar tment H. gcutive Department, involving disputed facts or contro- 
25 June, l^68, c. vcrtcd qucstions of law, where the amount in controversy 
71,8 7,v.i5,p.76. g^^^^jg three thousand dollars, or where the decision will 
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affect a class of cases, or furnish a precedent for tbe future 
action of any Executive Department in the adjustment of a 
class of cases, without regard to the amount involved in the 
particular case, or where anj^ authority', right, privilege, or 
exemption is claimed or denied under the Constitution of 
the United States, the head of such Department may cause 
such claim, with all the vouchers, papers, proofs, and doc- 
uments pertaining thereto, to be transmitted to the Court 
of Claims, and the same shall be there proceeded in as if 
originally commenced by the voluntary action of the chiim- 
ant; and the Secretary of the Treasury may, upon the cer- 
tificate of any Auditor or Comptroller of the Treasury, 
direct any account, matter, or claim of the char; cter, amounr, 
or class described in this section, to be transmitted, with 
all the vouchers, papers, documents, and proofs pertaining 
thereto, to the said court, for trial and adjudication: Fro- 
videdj That no case shall be referred hy any head of a De- 
partment unless it belongs to one of the several classes of 
cases which, by reason of the subject-matter and character, 
the said court might, under existing laws, take jurisdiction 
of on such voluntary action of the clfiimant. 

Sec. 1064. All cases transmitted by the head of any ^^- ^^^^^vl^^mii- 
partment, or upon the certiticate of any Auditor or Comp- tod by Dtpart- 
troUer, according to the provisions of the preceding section, "^"^^ 



shall be proceeded in as other cases pending in the Court of ^ ^^ J"^"^ J|6^' 
Claims, and shall, in all respects, be subject to the same 76. '** '^* '*'^' 
rules and regulations. civde i;*. u. s., 

13 Wall., :i8. 

Sec. 1065. The am'ount of any final judgment or decree jmignipnu in 
rendered in favor of the claimant, in any case transmitted t?d'^^''b/'D"iSrt' 
to the Court of Claims under the two preceding sections, meut«rbow paid. 
shall be paid out of any specific appropriation applicable to "ssjune. lees.c 
the case, if any such-there be ; and where no such appropri-7i.8.'7,v.i5,p.76. 
ation exists, the judgment or decree shall be paid in the same 
manner as other judgments of the said court. 

Sec. 1066. The jurisdiction of the said court shall not ciaimH growing 
extend to any claim against the Government not pending not* cogntzaWe 
therein on December one, eighteen hundred and sixty-tw o, therein. * 



growing out of or dependent on any treaty stipulation en- 3 Mar., leta, c. 
tered into with foreign nations or with the Indian tribes. ^^ *• ^' ^- ^'^^ p- 

Ex parte Ato- 
cba, 17 Wall.. 439. 

Sec. 1067. No person shall file or prosecute in the Court, claims pending 
of Claims, or in the Supreme Court on appeal therefrom, I,ot *n) 'be pmsl-'! 
any claim for or in respect to which he or any assignee of^"^f*'»*'*>"^^o' 

18 has pending in any other court any suit or process —^ — 

against any person who, at the time when the cause of action 7ifY"8? v.*?5[^ p.' 
alleged in such suit or process arose, was, in respect thereto, *'7- 
acting or professing to act, mediately or immediately, under 
the authority of the United States. 

Sec. 1068. Aliens, who are citizens or subjects of any Aliens. 
government which accords to citizens of the United States 27 juiy, lee^, c. 
the right to prosecute claims against such government inSTe, ». 2, v. 15,'p. 
its courts, shall have the privilege of prosecuting claims 



243. 



against the United States in the Court of Claims, whereof ij^^;J^*j^^*i!^*^; 
such court, by reason of their subject-matter and character, Carlisle «i!\i.^.\ 
might take jurisdiction. \^N^^\.A«fv. 
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Limitation. Sec. 10G9. Everj claim against the United States, cog- 

3 Mar.. 1663, c. Hizable by the Court of Claims, shall be forever barred an- 
sa 8. 10, V. 12,' p. less the petition setting forth a statement thereof is filed in 

the court, or transmitted to it bj' the Secretary of the Senate 
or the Clerk of the House of Representatives as provided bj 
law, within six years after the claim first accrues : Provided, 
That the claims of married women first accrued during mar- 
riage, of persons under the age of twenty-one years first 
accrued during minority, and of idiots, lunatics, insane per- 
sons, and persons beyond, the seas at the time the claim 
accrued, entitled to tiie claim, shall not be barred if the 
petition be filed in the court or transmitted, as aforesaid, 
within three years after the disability has ceased ; but no 
other disability than those enumerated shall prevent any 
claim from being barred, nor shall any of the said disabili- 
ties operate cumulatively. 
Rules of prac Sec. 1070. Thc Said court shall have power to establish 
ti ce; com einpta^ p„|^g j^j. j^g govemmcnt and for the regulation ^f pi-acUce 

122^^3^'^!?'*' therein, and it may punish for contempt in the manner pre- 
6J3!*' '^' '^'scribed by the common law, may appoint commissioners, 
92!*^rv.^i2?'p* ^^^ ™^y exercise such powers as are necessary to carry into 
765. • ' effect the powers granted to it by law. 

Oaths and ac- ' Seg. 1071. The judgcs and clcrksof Said court may admin- 
kpowiedgments. ^^^^^ paths and affirmations, take acknowledgments ofin- 

3 Mai-.. 1863, c. sti'umeuts iu writing, and give certificates of the same. 

765. 

Petition. Sec. 1072. The claimant shall, in all cases, fully set forth 

24 Feb., 1855 c. ^° **^* pctitiou thc claioi, the action thereon in Congress, or 

123, 8. 1, V. loVp! by any of the Departments, if such action has been had; 

^^3* Mar., 1863, c. what pcrsous are owners thereof or interested therein, when 

w, 8. la, V. 12.' p. and upon what consideration such persons became so inter- 
*"'* ested ; that no assignment or transfer of said claim, or of any 

part thereof or interest therein, has been made, except as 
stated in the petition; that said claimant is justly entitled 
to the amount therein claimed from the United States, 
after allowing all just credits and offsets ; that the claim- 
ant, and, where the claim has been assigned, the original 
and every prior owner thereof, if a citizen, has at all times 
borne true allegiance to the Government of the United 
States, and, whether a citizen or not, has not in any way 
voluntarily aided, abetted, or given encouragement to rebel- 
lion against the said Government, and that he believes the 
facts as stated in said petition to be true. And the said 
petition shall be verified by the affidavit of the claimant, 
his agent, or attorney. 
Petition dia- Seo. 1073. The Said allegations as to true allegiance and 

ftmnd\gai*n«t voluutary aiding, abetting, or giving encouragement to re- 

wiSr"e^&c^*^*^^^**^^ *^^*""^^ ^^^ Government maybe traversed by the 
cgi aDce. — Government, and if on the trial such issues shall be decided 

j,2*g^fj'^**fj;*'p- against the claimant, his petition shall be dismissed. 

767. • ' • ' • 

Burden of proof Sec. 1074. Wheucver it is material in any claim to ascer- 
t4. loyalty. taiu whctlier any person did or did not give any aid or com- 
2.')juno.ie6f.c ^^^^^ ^ ^^^ ^^^^ rebellion, the claimant asserting the loyalty 
71. 8.3.v.i5,p.'75]of any such person to the United States during such rebel- 
lion shall be required to prove affirmatively that such per- 
son did, duiiug said rebellion, consistently adhere to thc 
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United States, and did give no aid or comfort to persons 
engaged in such rebellion ; and the voluntary residence of 
any such person in any place where, at any time during such 
residence, the rebel force or organization held sway, shall be 
priina-facie evidence that such person did give aid and com- 
fort to said rebellion and to the persons engaged therein. 

Sec. 1075. The Court of Claims shall have power to ap- Commissionere 
point commissioners to take testimony to be used in the in- mon^. * *®*^*' 
vestigation of claims which come before it; to prescribe the ^4 Feb. 1855 c 
fees which they shall receive for their services, and to issue 122, s. 3, v. 10, p*. 
commissions for the taking of such testimony, whet her **3'j^r igg3^ 
taken at the instance of the claimant or of the United^- «•<.'▼. 12,' p! 
.States. ■'^• 

Sec. 1076. The said courtshall have power to call upon any Power to caii 
of the Departments for any information or papers it may deem ^^^^ ?o?^^for." 

necessary, and shall have the use of all recorded and printed matiou. 

reports made by the committees of each House of Congress, 24 Feb., 1855. c. 
when deemed necessary in the prosecution of its business. J^J®-'*-^- ^^'P- 
But the head of any Department may refuse and omit to com- 
ply with au}^ call for information or papers when, in his opin- 
ion, such compliance would be injurious to the public interest. 

Sec. 1077. When it appears to the court in anv case that when teati- 
the facta set forth in the petition of the claimant do not fur-^^ "^^ ^ ^« 
nish any ground for relief, it shall not be the duty of the 24 Feb. 18.55 c 
court to authorize the taking of any testimony therein. 122, s. 4, v. 10, p. 

613. 

Sec. 1078. No witness shall be excluded in any suit in witnesses not 
the Court of Claims on account of color. coSn"t of^cXr.**' 

2Jnlr, 1864, c. 
210, 8. 3, V. 13, p. 
351. 

2 Mar., 1867, c. 
166, s. 2, V. 14, p. 
4.57. 

25 Jane, 1868, 
c. 71, s. 4, V. 15, p. 
75. 

Sec. 1079. No claimant, nor any person from or through Parties ami pei- 
wiiom any such claimant derives his alleged title, claim, orexcimiea as^wit- 
right against the United States, nor any person interested "<^aaes. 



in any such title, claim, or right, shall be a competent 25June. i868,c. 
witness in the Court of Claims in supporting the same, and^'ij^^-j^J^-^J^'^; 
no testimony given by such claimant or person shall be 92, s. s, v. 12,' p. 
used except as provided in the next section. '^^' 

Sec. 1080. The court may, at the instance of the attorney ciSm^.t°*"°° °^ 

or solicitor appearing in behalf of the United States, make- ^^"^" ' 

an order in any case pending therein, directing any claimant gg^ s^g,*^ v!1S' p! 
in such case to appear, upon reasonable notice, before any 7<;6. ' 

commissioner of the court, and be examined on oath touch-7i;^.*4'Ti5,p.75*. 
ing any or all matters pertaining to said claim. Such exam- 
ination shall be reduced to writing by the said commissioner, 
and be returned to and liled in the court, and may, at the 
discretion of the attorney or solicitor of the United States 
appearing in the case, be read and used as evidence on the 
trial thereof. And if any claimant, after such order is made, 
and due and reasonable notice thereof is given to him, fails 
to appear, or refuses to testify or answer lully as to all mat- 
ters within his knowledge material to the issue, the court 
may, in its discretion, order that the said cause shall not be 
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broagbt forward for trial until he sball have fully complied 

with the order of the court in the premises. 

Tehtimony Seo. 1081. The tcstimony in cases pending? before the 

pouent'^resMes.*''^^"^^ ^^ Claiins shall be taken in the county where the 

— -— — -— ^ witness resides, when the same can be conveniently done. 

24 Feb., 1855, c. ' 

122, B. 3, V. 10, p. 
613. 

witDeases, how Sec. 1082. The Court of Claims may issue subpoenas to 
SS/*ffiore^m- require the attendance of witnesses in order to be exawined 
miwioper s. before any person commissioned to take testimony therein, 

24Feb., 1855, can d such subpoBuas shall have the same force as if issued 
m ^' ^' "" ^^' ^*' *^^°^ ^ district court, and compliance therewith shall be com- 
pelled under such rules and orders as the court shall establish. 

Cross exaniina- JSec. 1083. lu taking testimony to bc uscd in support of 
^^ any claim, opportunity shall be given to the United States 

24 Feb., 1855, c. to file iiiterrogatorics, or by attorney to examine witnesses, 
m s. 5, V. 10, p. ^^^^^j, gy^.|j regulations as said court shall prescribe; and 

like opportunity shall be afforded the claimant, in cases 
where testimony is taken on behalf of the United States, 
under like regulations. 
witne8se8,how Sec. 1084. The commissioucr taking testimony to be used 

*^^"*- in the Court of Claims shall administer an oath or affirma- 

24 Feb., 1855, c, tion to the witucsscs brought before him for examination. 

122, 8. 3, V. 10, p. ° _ 

613. 

Feesofcommis- Sec. 1085. WhoD testimony is taken for the claimant, the 
sioner, by whom ^^^^ of the commissiouer before whom it is taken, and the 
—7 Feb 1855^^^®^ ^^ ^^^ commission and notice, shall be paid by such 
122, s. 3, v.io.'p.' claimant; and when it is taken at the instance of the Gov- 
*^^* ernment, such fees, together with all postage inc urred by 

the Assistant Attorney-General, shall be paid out of the 
contingent fund provided for the Court of Claims, or other 
appropriation made by Congress for that purpose. 
Claims forfeit- Sec. 108G. Any pcrsou who corruptly practices or attempts 

ed for fraud. ^^ practicc auy fraud agaiust the United St^itejs in the proof, 

3 Mar., 1803, c statement, establishment, or allowance of any claim, or of 
767. • • • • *^*auy part of any claim against the United States, shall ipso 

facto forfeit the same to the Government ; and it shall be 
the duty of the Court of Claims, in such cases, to find specif- 
ically that such fraud was practiced or attempted to be prac- 
ticed, and thereupon to give judgment that such claim ia 
forfeited to the Government, and that the claimant be for- 
ever barred from prosecuting the same. 
New trial on Sec. 1087. When judgment is rendered against any claim- 
motion of claim- ^^^^ ^^^ court may grant a new trial for any reason which, 
— by the rules of common law or chancery in suits between 
122, 8.9, v.io.'p! individuals, would furnish sufficient ground for granting a 
^^*' new trial. 

New trial on Sec. 1088. The Couit of Claims, at any time while any 
StoVrs" "^^^ ^"^'*** ^^^i°^ is pending before it, or on appeal from it, or within 
asjane 1668 c ^^^ y^^fs ucxt after the final disposition of such claim, may, 
7i,8.2l*"Vp.'75;on motion on behalf of the United States, grant a new trial 
— ^— ^— -— and stay the payment of any judgment therein, upon such 
sell, mvaii, 664* cvidence, cumulative or otherwise, as shall satisfy the court 
Sf^iitcirSta"^^^^^^ ^^y fraud, wrong, or injustice^in the premises has been 
16 Wall., 699. ' douc to the United States ; but until an order is made stay- 
ing the payment of a judgment, the same shall be payable 
and paid as now provided by law. 
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Sec. 1089. In all cases of final judgments by tbeCourtof .^Jaj^2»jn<> of 

Claims, or, on appeal, by the Supreme Court, where tho ^° ^°°^° *' 

same are affirmed in favor of the claimant, the sum due there- ^^ ^'x!^u,' p.' 

by shall be paid out of any general appropriation made by ^w- 

law for the payment and satisfaction of private claims, on 
X)resentation to the Secretary of the Ti-easury of a copy of 
said judgment, certified by the clerk of the Court of Claims, 
and signed by the chief justice, or, in his absence, by the 
presiding judge of said court. 

Sec. 1090. In cases where the judgment appealed from is interest. 
in favor of the claimant, and the same is affirmed by the 3 Mar., leca, c. 
Supreme Court, interest thereon at the rate of five per cen- ?6o.** '' ^' ^^' ^' 
turn shall be allowed from the date of its presentation to the 
Secretary of the Treasury for payment as aforesaid, but no 
interest shall be allowed subsequent to the affirmance, un- 
less presented for payment to the Secretary of the Treasury 
as aforesaid. 

Sec. 1091. No interest shall be allowed on any claim up^i^"^*''®** ^° 
to the time of the rendition of judgment thereon by the -— ^ — — — 
Court of Claims, unless upon a contract expressly stipulat- 92, a. i%. 12/ p. 
ing for the payment of interest. '^• 

Sec. 1092. The payment of the amount due by any judg-J«yj»^«°«^^ 
ment of the Court of Claims and of any interest thereon al- du^rge. &c. 
lowed by law, as hereinbefore provided, shall be a full dis- 3 Mar.. 186.11, c 
charge to the United States of all claim and demand touch- w. «. 7, v. 12, p! 
ing any of the matters involved in the controversy. ^^' 

»EC. 1093. Any final judgment against the claimant o^ ^^[aVbar^"^^ 
any claim prosecuted as provided in this chapter shall for- ^^^~^— — 
ever bar any further claim or demand against the United 9j^^8^?\|^; p. 
States arising out of the matters involved in the contro- 766. * ' * 
versy. 



CHAPTER IX. 

TUB COJVfMXSSIONRRS OF CLAIMS. 

The following are the acts of Congress under which the commissioners 
of claims are organized and their jurisdiction defined. This tribunal 
is popularly, but erroneously, called the *< Southern Claims Commis- 
sion.'' 

AN ACT making appropriations for the support of the Army for the year ending June 
thirty^ eignteen hundred and seventy -two, and for other purposes. 

• •«*»•• 

Sec. 2. That the President of the United States shall be, and ho is 
hereby, authorized to nominate, aud, by and with the advice and con- 
sent of the Senate, appoint a board of commissioners, to be designated 
as commissioners of claims, to consist of three commissioners, who shall 
be commissioned for two years, and whose duty it shall be to receive, 
examine, and consider the justice and validity of such claims as shall 
be brought before them, of those citizens who remained loyal adherents 
to the cause and the Government of the United States during the war, 
for stores or supplies taken or furnished during the rebellion for the 

H. Eep. 134—21 
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use of the Army of the Uuited States, in States proclaimed as in insor- 
rection against the United States, including the use and loss of vessels 
or boats while employed in the military service of the United States. 
And the said commissioners in considering said claim shall be satisfied 
from the testimony of witnesses under oath, or from other sufficient 
evidence, which shall accompany each claim, taken under such rules 
and regulations as the commissioners may adopt, of the loyalty and 
adherence of the claimant to the cause and the Government of the United 
States before and at the time of the taking or furnishing of the property 
for which any claim shall be made, and of the quantity, quality, and 
value of the property alleged to have been taking or furnished, and the 
time, place, and material circumstances of the taking or furnishing of 
the same. And upon satisfactory evidence of the justice and validity 
of any claim, the commissioners shall report their opinion in writing in 
eich case, and shall certify the nature, amount, and value of the prop- 
erty taken, furnished, or used as aforesaid. And each claim which 
shall be considered, and rejected as unjust and invalid, shall likewise 
be reported, with the reasons therefor; and no claimant shall withdraw 
any material evidence submitted in support of any claim. 

Sec. 3. That said commissioners shall each take the oath of office 
provided by law to be taken by all officers of the United States, and 
shall preceded without delay to discharge their duties under this act. 
The President of the United States shall designate in his appointment 
one of said commissioners to be president of the board, and shall be 
authorized to fill any vacancy w^hich may occur, by reason of death or 
resignation, in said board ; and each commissioner shall have authority 
to administer oaths and affirmations, and to take the depositions of 
witnesses in all matters pertaining to their duties. The said commis- 
sioners shall meet and organize said board and hold their sessions at 
Washington. Two members of the board shall constitute a quorum for 
the transaction of business, and the agreement of two shall decide all 
questions in controversy. The said commissioners shall have authority 
to make and publish rules for their procedure, not inconsistent with this 
act, and shall publish notice of their sessions. They shall keep a journal 
of their proceedings, to be signed by the president of the board, and a 
register of all claims brought before the board, showing the date of 
presentation, number, name, and residence of claimant, subject-matter 
and amount of claim, and the amount, if any allowed ; which records 
shall be open to the inspection of the President and Attorney-General 
of the United States, or of such officer as the President may designate. 

Sec. 4. That said commissioners shall make report of their proceed- 
ing?, and of each claim considered bj^ them, at the commencement of 
each session of Congress, to the Speaker of the House of Representa- 
tives, who shall lay the same befoie Congress for consideration ; and 
all claims within this act and not presented to said board shall be 
barred, and shall not be entertained by any department of the Govern- 
ment without further authority of Congress. 

SCE. 5. That the commissioners of claims shall be paid quarterly under 
this act, at the rate of five thousand dollars per annum each, and they 
shall have authority to appoint one clerk and one short-hand reporter, 
to be paid quarterly at the rat€ of two thousand five hundred dollars 
per annum each, and one messenger, to be paid at the rate of one thon- 
sand two hundred dollars per annum, who shall perform the services 
required of them respectively, and said board shall be further allowed 
the necessary actual expenses of office-rent, furniture, fuel, stationery. 
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and printing, to be certified by the president of the board, and to be 
andited on vouchers, and paid as other judicial expenses are. 

Sec. 6. That a sufficient appropriation to carry this act into effect is 
hereby made out of any money in the Treasury not otherwise appro- 
priated. 

Approved March 3, 1871. 

(See Statutes at Large, vol. 16, page 524.) 



AN ACT to authorize the commissiouers of claims to appoint special commissioners to 

take testimony, and for other purposes. 

Section 1. Be it enacted^ c&c, That the commissiouers of claims shall 
have authority to appoint special commissioners to take testimony, to 
be used in cases pending before them, who shall have authority to ad- 
minister oaths and affirmations, and to take the depositions of witnesses: 
Provided^ The claimants shall pay the fees of such special commis- 
sioners for taking the depositions of witnesses called by them ; but such 
fees shall in no case exceed ten cents per folio if the claim is less than 
one thousand dollars. 

Sec. 2. That any person who shall knowingly and willfully swear 
falsely before the said commissioners of claims, or either of them, or be- 
fore any special commissioner appointed by virtue of this act, in any 
matter or claim pending before said commissioners, shall be deemed 
guilty of perjury, and ou conviction thereof, shall be punished in the 
same manner prescribed by law in cases of willful and corrupt perjury. 

Sec. 3. That the commissioners of claims may appoint and employ 
agents, but not more than three at any time, whose duty it shall be, un- 
der the direction and authority of said commissioners, to investigate 
claims pending before them, to procure evidence, to secure the attend- 
ance of witnesses on behalf of the Government, and to examine the same, 
and to cross-examine the witnesses produced by claimants, and to per- 
form such other duties as may be required of them b^' said commissioners, 
who may discharge them at any time. The said agents shall be allowed 
their actual and necessary traveling expenses, the expenses paid out in 
investigating claims, pracuring witnesses, and taking testimony, and six 
dollars a day while employed in the discharge of their duties; of all 
which, at the end of each month, they shall make a statement in detail, 
specifying the amounts by them paid out, to whom paid, when and where 
and for what purpose, and the number of days employed in their duties, 
and shall transmit the same, duly certified, to the commissioners. But no 
claim where the amount exceeds ten thousand dollars shall be examined, 
decided, and reported by the commissioners to Congress, except the tes- 
timony on behalf of the claimant in such case shall have been taken 
orally before the commissioners or some one of them personally, or shall 
have been taken previous to the third day March, eighteen hundred and 
seventy-one, to be used in the Court of Claims, or before some Depart- 
ment of the Government. 

Sec. 4. That the commissioners may employ three additional clerks 
at a salary of one thousand two hundred dollars per year ; and may em- 
ploy, at the usual rates, such assistance for the shorthand reporter as 
may be necessary, from time to time, in reporting, copying, and prepar- 
ing for Congress the oral testimony taken in cases before the said com- 
missiouers. 

Sec. 5. That all the expenses incurred under the provisions of this 
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act shall be allowed aud paid iu the same manuer, aud out of the same 
appropriation provided for in the act organizing the said conEHDisaioaers 
of claims, being an act entitled ^^An act making appropriations for the 
support of the Army for the year ending June thirtieth, eighteen hundred 
and seventy- two, and for other purposes," approved March third, eighteen 
hundred and seventy-one. 

Sec. 6. That it shall be the duty of the said commissioners of claims to 
receive, examine, and consider the justice and validity of snch claims as 
shall be brought before them of those citizens who remained loyal adher- 
ents to the cause and Government of the United States daring the war, 
for stores or supplies taken or furnished during the rebellion for the use 
of the Navy of the United States^ in the same manner and with the like 
effect as they are now required by law to do in the case of stores or 
supplies taken or furnished for the use of the Army. 

Approved May 11, 1872. 

(See Statutes at Large, vol. 17, page 97.) 



AN ACT to extend for four years the act eatablishin^ the board of commissionen of 

claiais, and the acts relating thereto. 

Be it enacted by the Senate and Hotise of Representatives of the United 
States in Congress assembled^ That the second, third, fourth, fifth, and 
sixth sections of the act entitled ^'An act making appropriations for 
the support of the Army for the year ending June thirtieth, eighteen 
hundred and seventy-two, and for other purposes," approved March 
third, eighteen hundred and seventy-one ; and the act entitled ^^An act 
to authorize the commissioners of claims to appoint special commission- 
ers to take testimony, and for other purposes,'^ approved May eleventh, 
eighteen hundred and seventy- two, be and the same are hereby extended 
and continued in force for four years from the tenth day of March, anno 
Domini eighteen hundred and seventy-three. 

Sec. 2. That the commissioners of claims shall not receive any peti- 
tion for the allowance of any claim or claims, unless such petition shall 
be presented to and filed with them on or before the third day of March, 
eighteen hundred and seventy-three ; and all claims not so presented 
shall be deemed to be barred forever thereafter. 

Approved March 3, 1873. 

(See Statutes at Large, vol. 17, page 577.) 

These commissioners have made four annual reports, which are given 
as follows : 

FIRST GENERAL REPORT OF THE COMMISSIONERS OF CLAIMS. 

To the honorable the Speaker of the House of Representatives : 

Sir : The undersigned, commissioners of claims under the act of Con- 
gress of March 3, 1871, respectfully report : 

Upon receiving our commissions we took the oath of office and ap- 
pointed Charles F. Benjamin clerk, James L. Andam short-hand re- 
porter, and Thomas Phipps messenger. 

On the 20th of March we published a notice that our sessions for ex- 
amining claims and hearing the testimony of witnesses would begin on 
the 10th April, 1871, at our office in Washington. 
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We adopted rules prescribing the form of petitions for the allowance 
of claims, the necessary averments, and the oath of verification. These 
and subsequent rules and regulations are annexed to this report. 

EXTENT OF JURISDICTION. 

Questions at once arose as to the extent of the jurisdiction conferred 
by the act of Congress. The words of the act conferring jurisdiction 
are as follows : 

" Sec. 2. That the President of the United States shall be, and he is 
hereby, authorized to nominate and, by and with the advice and con- 
sent of the Senate, appoint a board of commissioners, to be designated 
as commissioners of claims, to consist of three commissioners, who shall 
be commissioned for two years, and whose duty it shall be to receive', 
examine, and consider the justice and validity of such claims as shall 
be brought before them, of those citizens who remained loyal adherents 
to the cause and the Government of the United States during the war, 
for stores or supplies taken or furnished during the rebellion for the use 
of the Army of the United States in States proclaimed as in insurrec- 
tion against the United States, including the use and loss of vessels or 
boats while employed in the military service of the United States." 

I. W/m) are " citizens ^ within the meaning of the act f 

Claims were presented by foreigners not naturalized, but domiciled 
in this country, and who had resided here during the rebellion. The 
case of Peter Klaine, a French subject, was of this kind ; and we refer 
to the brief of his counsel, Mr. Durant, to show the grounds upon w^hich 
such claims were urged. 

As this commission is created by act of Congress, and its jurisdiction 
limited by the statute, as it is only to examine and report to Congress, 
and has not the authority or functions of a court, its j-urisdiction must 
be kept within the very terms of the statute. 

The word " citizen," when used to express the relation of the individ- 
ual to the Government, ordmar% means "one owing paramount alle- 
giance to the state." It is so used in distinction from the word " inhab- 
itant," which is employed to denote a foreigner domiciled in the country 
and owing a minor and qualified allegiance. This ordinary meaning 
should be given to it as used in the statute. Deeming the act intended 
to apply to matters of municipal legislation, and not to affect rights 
standing upon international law, we do not follow the decisions cited 
from the prize courts, which seem in some cases to extend its meaning. 
The context, " citizens who remained loyal adherents to the cause and 
Government of the United States," indicates that those persons are 
meant of whom "loyalty " could be required " during the war." Loyalty 
daring the war cannot reasonably be interpreted as meaning less than 
that relation from which the Government might have required military 
service. But the Government uniformly directed that foreigners should 
be discharged from military service whenever they claimed exemption 
on that ground. Loyalty ^vas not required of a foreigner. He was 
deemed to do his w^hole duty if he kept strictly neutral. But neutrality 
during the war in a citizen of the United States was not loyaltj. 

It is urged that foreigners domiciled and remaining here during the war 
have no right to require their own governments to interfere in their be- 
half to obtain compensation for losses sustained from military opera- 
tions, and therefore ought to have the same rights and remedies as cit- 
izens. But in their cases other considerations arise, such as the law of 
ilomicile, the right, though only neutral and not loyal, to demand com- 
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pensation^ and other questions growing out of their relations as foreign- 
ers. We think Congress intended to reserve exclusively to itself the 
consideration of the rights of foreigners to compensation. 

We have, therefore, held that foreigners domiciled here are not "citi- 
zens" within the meaning of the act. 

We have also held that where the claimant was an alien when the 
claim accrued, his naturalization since the war does not remove his dis- 
ability. 

11. Loyalty and the proof of it. 

Many questions have arisen as to wh at was loyalty, and how it may 
be proved. We have held — 

1. That the party claiming to be loyal must 2>rore his loyalty. It is a 
fact to be established by proof, and is not to be presumed. 

2. Voluntary residence in an insurrectionary State during the war is 
prima fa^ie evidence of disloyalty, and must be rebutted by satisfactory 
evidence. 

3. Claims have come before us of persons who have served in the rebel 
army. They claim that they were really loyal at heart, but acted under 
duress — " moral duress;'' that they could not get away, and would have 
been taken by force if they had not gone without force, and therefore 
they yielded and went into the rebel service, apparently but not really of 
their free will. We have held that such personal service in the rebel 
army is proof of disloyalty, and that the duress to excuse it must be 
actual force used against the claimant, or imminent danger of immediate^ 
forcihUj and serious injury. The claimant must prove fully and in detail 
the facts which he claims to have constituted the duress ; and opinions 
and general statements of danger will not suffice. Furnishing a substi- 
tute to the rebel army stands upon the same ground as personal service. 

4. Voting for the ordinance of secession, holding civil or military 
office under the confederacy, furnishing aid or supplies to the rebel ser- 
vice, or to persons about to enter it, giving information to aid the rebels 
in their military operations, and engaging in a business whose object 
was to supply munitions of war or army supplies to the confederate gov- 
ernment, we regard as acts of disloyalty. 

5. Neutrality of one residing in an insurrectionary State is not suflS- 
cient to establish '* loyal adherence to the cause and Government of the 
United States.'' 

Bej^oud these we have not had occasion to lay down any general tests 
of loyalty. The cases vary so greatly that it is difficult to apply any gen- 
eral and absolute rule. Truly loyal persons in the rebellious States, ex- 
cept when within the lines of the Union Army, or in special localities, 
were obliged to be silent, to say nothing and do nothing for the Union 
cause. Expulsion from their homes, confiscation of property, imprison- 
ment and death by law or lawless violence, were the penalties that hung 
over the heads of active and outspoken friends of the Union. Hence 
the difficulty of proving overt acts of loyalty. On the other hand, we 
must bear in mind that it is easier and more profitable to be loyal no\r 
than it was during the war, and that much of the proof of disloyalty 
has perished, or been forgotten in the lapse of time. Hence false evi- 
dence of loyalty is more readily manufactured and more easily escapes 
detection. 

An examination of the interrogatories to be put to claimants, as to 
their loyalty, (a copy of which is annexed to this report,) will show the 
general tenor of our inquiries. 

Where there has been a doubt or difference of opinion as to the loy- 
alty of the claimant, we have suspended the case for further inquiry. 
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III. Stores and supplies. 

What is the extent of the term " stores or supplies," as used in the 
act? 

1. The act of July 4, 1864, by which the Quartermaster-General and 
the Commissary General of Subsistence were authorized to examine the 
claims of loyal citizens, in States not in rebellion, uses the terms '^ claims 
for quartermaster's stores,'' and " claims for subsistence." 

The act of March 3, 1871, uses the words "stores or supplies," with- 
out any words of restriction. We think it was the intent of Congress 
not to confine the act to quartermasters' and commissary stores, but to 
extend it to all stores and supplies for the use of the Army, and thus 
to include medical and hospital stores, and supplies for the Engineer 
Department. 

2. But stores and supplies taken for the use of the Navy are not in- 
cluded, and a claim of that kind has been rejected for that reason. 

3. Claims for rent and the use of real estate have been urged for al- 
lowance as quartermasters' supplies. 

If rent be included in quartermasters' supplies, then claims for rent 
by loyal citizens in the States not in rebellion should have been allowed 
under the act of July 4, 1864 ; but the uniform usage of the Depart- 
ment under that act has been to reject them as not being quartermasters' 
supplies. The opinions of the Judge- Advocate-General to this effect 
are abundant and decisive. (See Decisions of the Judge-Advocate-Gen- 
eral, in his Bureau ; case of Thomas C. Elliott, vol. 16, p. 51 ; also vol. 
18, p. 506. See Digest of his Opinions, p. 99.) 

We think this usage must have been well known to Congress, and 
that the terms were used in the sense of their settled construction. 
However just claims for rent and the occupation of* land may be, if it 
had been intended to submit them to this board, they would have been 
named in express words in the act. Claims of loyal citizens at the 
North and the South must stand on the same basis, and be governed 
by the same rules of construction. • 

4. The destruction of or damage to buildings, growing crops, and per- 
sonal property is not embraced within stores and supplies. Military 
necessity sometimes requires the destruction of buildings, because they 
shelter the enemy or obstruct the range of guns ; but the buildings do 
not thereby become supplies. Armies, in marching through a country, 
cannot be kept within the lines of the highways, but necessarily pass 
through fields of grass and growing crops, and are often obliged to en- 
camp upon them. The gravss and crops are thus trampled down and 
destroyed ; but they are not supplies taken for the use of the Army. 

When buildings are torn down, if the materials are taken to erect 
other buildings for the use of the Army, such materials thereby become 
supplies, and their value, as materials for the purpose for which they are 
used, is paid to the owner. It is a very inadequate compensation to 
him. But this rule, which allows only for the materials as supplies, and 
nothing for damage to the building from which they are obtained, has 
been acted upon uniformly for many years, and is regarded as an estab- 
lished usage not to be departed from. So where fields of grass or grow- 
ing crops are partly trampled down and destroyed, and partly used for 
forage or pasturage, the latter is iiaid for, but the former is not. In 
such cases we have found great difficulty in determining how much is 
destroyed and how much taken for Army use. It would have been 
difficult at the time ; how much more so after the lapse of many years. 

Nothing in the act of March 3, 1871, authorizes us to allow claims for 
the damage or destruction of property ; and in allowing for supplies we 
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follow the long-settled rules of the Quartermaster- s Department. By 
adopting this rule, the claims of loyal citizens North and South are 
treated alike. 

In some cases boards of survey, appointed by military commaDdera 
according to the usages of war, have allowed for such damage and de- 
struction as well as for forage and other Army use. When their awards 
have been brought before us as evidence, we have felt restricted by the 
act from following their allowances in this particular, and have de 
ducted from them what we have believed to be mere damage. 

5. Articles taken by the soldiers, without lawful authority or real 
jjecessity, we have not allowed. The strictest discipline could not pre- 
vent acts of lawless depredation. Whatever was deemed better than 
their regular rations, pigs, poultry, &c., would be seized and used by the 
soldiers. The ready excuse was that their supplies had not come up, 
and they had orders to get their subsistence where they could find it ; 
when, in fact, they were supplied with their regular rations. 

' But where a real necessity existed for the taking of subsistence, and 
it was used in lieu of regular rations, there compensation should be 
given. In military operations where rapidity of movement is necessary 
and the troops unable to carry their supplies with them, they must get 
their subsistence where they can ; in hasty retreats, where disorder ex- 
ists and provisions are not at hand; in times of difficult transportatioD^ 
when supply-trains fall behind; in such and similar cases the seizure of 
subsistence is necessary, and we have allowed claims for property so 
taken. 

6. Articles not on the list of commissary suj)plies we reject, unless 
furnished to the hospitals for the refreshment and cure of the sick, when 
we allow lor them^ 

TV. The act provides thai the commissioners " shall be satisfied from the 
testimony of tvitnesses under oath^ or from other sufficient evidence^ taken 
under such rules and regulations as the commissioners may adopt^^ of the 
loyalty of the claimant and the validity of the claim, 

1. We have deemed it our duty to examine witnesses orally in all 
cases where it was practicable. The advantage, by oral examination, 
of hearing the witness, of observing his appearance on the stand, of 
judging of his intelligence, fairness, and honesty, and by cross-examina- 
tion, of ascertaining his means of knowledge and testing his credibility 
is very great. Where the witnesses were so near Washington that it 
was reasonable for them to come before us and testify, we have required 
them to do so. Most of such claims have come from Virginia. In some 
cases of larger amount, the claimants and their witnesses have come from 
North Carolina, South Carolina, Georgia, Tennessee, and Louisiana. 

2. Where the claims are small, the claimants poor, and they and their 
witnesses live remote from Washington, it would amount to a denial of 
justice to require them to come here. In aid of such claimants, and 
under the authorit}^ given to the commissioners to adopt rules and reg- 
ulations for the taking of evidence, we decided to allow claimants, whose 
claims did not exceed $3,000, to have the depositions of themselves and 
their witnesses taken by special commissioners, to be designated by us. 
We limited this right to claims liot exceeding $3,000 because most of 
the claims are under that amount, and we believed that attempts to de- 
fraud the Government would generally be aimed at larger sums. With 
this limitation the cases have been numerous enough to employ all the 
time of the special commissioners, and to furnish us with more cases 
than we have had time to examine and decide. 

A list of the special commissioners, the instructions we have given 
thetDf and the questions we have directed them to put, are annexed to 
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this report. We have sought to make the examiuation sometliiug bet- 
ter than an ex parte proceeding. But questions prepared beforehand, 
and necessarily for all witnesses, and without any knowledge of what 
the particular witness will swear to, cannot be exjiected to elicit facts 
as a personal examination on the spot would do. Much, of course, de- 
pends on the skill and thoroughness of the special commissioners. They 
have generally shown a disposition to be thorough and faithful in their 
examinations ; yet, after all, on reading the depositions, one cannot but 
feel that the results would have been far more satisfactory if some com- 
petent person on behalf of the Government had investigated the claims 
and been present to examine the witnesses. Under the existing law we 
do not see what more can be done than we have done to avoid the evil 
of ej'-^MM-fe depositions. We have been strongly urged to allow deposi- 
tions to be taken in the larger cases ; but have decided to retain the 
limitation as it is, at $3,000, until Congress should have the opportunity 
to prescribe some more thorough mode of incjuiry and examination as to 
the larger claims. In the larger cases w^hich are yet to come before us, 
in some of which hundreds of thousands of dollaVs are demanded, the 
temptation and opportunity to procure the allowance of unjust claims 
exist ; and high ability, ingenuity, and skill in procuring and present- 
ing evidence to sustain them may be expected. In such cases, if persons 
could be designated by proper authority to investigate the claims on the 
spot where they arose, and to inquire in regard to them of those officers 
or other persons who must at the time have known about them, it would 
greatly aid in guarding against disloyal and fictitious clainis. 

In designating special commissioners to take testimony, we have been 
confined to persons already appointed as United States commissioners, 
or to notaries and magistrates authorized to administer oaths and take 
depositions under State laws, as the act of Congress does not authorize 
this board to confer such powers. A list of the special commissioners 
so designated is appended to this report. 

3. Where claims have heretofore been brought before the Court of 
Claims or any other tribunal or Department of the Government, and evi- 
dence has been filed and used either for or against them, we have treated 
all such evidence as admissible, when the same claims have been brought 
before us. We require that all the papers pertaining to a claim should 
be furnished us, and have often found evidence in the papers thus sent 
to us from the Departments of great use in the exafaiination of claims. 

4. Letters and papers from the archive office have also been furnished 
us, very useful and often decisive upon the question of loyalty. 

V. When claims have been heretofore presented to any Department of the 
Government having jurisdiction ofthem^ and have been fully considered and 
decided vpon their merits^ we do not open them for examination^ if brought 
before ««, unless new and material evidence has been found ^ and such as 
icould induce the former tribunal to hear them again. 

When a claim is presented which is also pending before some other 
tribunal or Department, we decline to examine it, unless the Depart- 
ment before which it is pending signify to ns that it is withdrawn by con-, 
sent in order to have it come before us. 

VI. Value of property. 

In estimating the value of property we have been guided not only by 
the evidence on behalf of the particular claimant, but by the knowledge of 
prices which we obtain in examining the numerous cases before us, and by 
the tables of prices furnished by the Commissary and Quart ermastei's De- 
partments. The report of the Commissary-General, showing the prices 
I)aid by the Department for all the leading articles of subsistence for 
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each month daring the war at all the principal markets of the Union, 
has been of great service. By adding to the price at the nearest mar- 
ket the cost of transportation to the place where the claim accrued, we 
get a fair measure of the value of the property claimed. 

Similar tables of prices have been furnished by the Quartermaster- 
General. They have been of much use in reducing the inflated and ex- 
aggerated estimates which claimants generally put upon their property. 
The natural tendency of men to overestimate the value of their property 
(especially when compensation is expected from the Government) is 
well illustrated by the compensation asked for the ''superior and elegant' 
horses, the " best'' mules, the " remarkably fine and fat " cattle, and the 
*'new'' rails which the Array seems always to have found wherever 
it went. We have endeavored to ascertain the fair market-price, and 
not to allow for an enhanced value occasioned by the temporary pres- 
ence of the Army. 

There are some articles of which particulrir notice should be taken. 

Fence-rails, — These were usually taken for fuel. We have allowed for 
them as wood, at the rate of 100 rails per cord, (the rule adopted by the 
Quartermaster's Department, and which is believed to be just for the 
average of farm fences,) and at the price usually of $2 per cord, the 
average common price of wood when taken upon the farms to be hauled 
to the camp or the market. The damage to the owner is more than 
this, for rails are worth more than wood, and without fences the farmer 
loses to a great extent the use of his land ; and the country being de- 
nuded of wood, he has to pay an increased price to replace them. But 
we are precluded from estimating the damage, and, in conformity to the 
usage as to supplies, can only allow for the rails as fuel. 

Cotton. — This seems to have been taken in some instances to strengthen 
fortifications, but probably only in cases of emergency. It has never 
been paid for by the Government when so used, bnt has been regarded as 
"loss by the casualty of war." (See Digest of the Opinions of the 
Judge- Advocate-General, pp. 97 and 98, and cases there cited.) When 
taken for beds in hospitals it has been paid for as hospital stores. 

Tohmco. — Until the act of March 3, 1865, tobacco was not fnrnisheJ 
to the Army. Under that act it has been issued to tlios3 who use it, 
and charged to them on the payrolls. 

In the claims that have come before us, tobacco has not usually been 
regarded as a supply, and therefore has been disallowed. 

Claims for tobacco alleged to have been taken and issued to the troops 
at Atlanta, Ga., under the order of General Sherman, of September 8, 
1864, are pending before us. The examination of them is still going on, 
and they will be reported upon hereafter. 

VII. The whole number of claims presented for allowance vp to the enHof 
JS^ovember, 1871, is ten thousand and ninety nine. 

The whole aniount claimed is $26,509,123.91. 

The monthly receipts of claims have been as follows : 

March, (last few days) 1^ 

April 550 

May 1,221 

June — 1, 562 

July 1,539 

August 1,261 

September 1, 762 

October 1,206 

November 981 

Total 10,0^ 
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The number not exceeding in amount $3,000 is 8,800 ; number that 
exceeds $3,000 is 1,299. The 8,800 claims (averaging about $1,350 
each) amount to about $11,880,000. The 1,299 larger claims amount to 
about $14,629,000. 

We transmit herewith our reports in five hundred and eighty -eight 
cases, which we have examined and decided. They are accompanied 
by the testimony taken orally before us, and all the papers and evidence 
pertaining to such cases which we have received from any Department 
of the Government. Congress thus becomes the custodian of all the 
evidence, vouchers, and papers pertaining to these claims. 

It maybe noted that the act of March 3, 1871, provides that "no 
claimant shall withdraw any material evidence submitted in support of 
any claim." 

Annexed to this report is a list of the cases so decided and reported^ 
with the number of the claim, the name of the claimant, and the amounts 
claimed, allowed, and disallowed. 

The number disallowed for want of satisfactory proof of " loyal adher- 
ence to the cause and the Government of the United States^ is about 
two hundred and thirty. Some have been rejected for want of jurisdic- 
tion, and some for insufficient proof upon other material points. The 
whole number rejected is two hundred and fifty-six. 

The claims examined by us in the months of April, May, and June, 
were chietiy from the counties in Virginia near Washington. The wit- 
nesses came before us and were examined orally. These claimants 
mostly resided within the Union lines. Many of them were originally 
from New Jersey, Pennsylvania, and the North. They were generally 
loyal, and could prove their loyalty by overt acts, or by the testimony 
of Federal officers and well-known loyal men. 

In the cases more recently examined by us, which come from regions 
more decidedly- hostile to the Government, and to which the Union 
forces did not penetrate till toward the close of the war, we have found 
the proportion of claims in which loyalty is not satisfactorily proved to 
be considerably larger. 

Of the claimants found loyal, many (about forty) have actually served 
in the Union Array, many have aided our military operations as scouts 
and guides, and in other ways. Some have been arrested, imprisoned, 
and cruelly treated by the rebels. The evidence on behalf of some of 
these claimants in Virginia, the mountain-regions of Tennessee, Georgia, 
and x\labania, and other portions of the South, furnishes instances of 
peril, hardship, sacrifice, and suffering, of steadfast courage and patri- 
otic devotion to the Union, which do them honor and entitle them to the 
grateful consideration of the Government. 

Among those whose claims have been disallowed, about forty have 
served in the rebel army, and some as guards at Andersonville ; others 
have held civil office nnder the confederacy, or furnished supplies to 
the rebel army, or voted for the ordinance of secession, or sworn alle- 
giance to the confederate government, or have otherwise given aid and 
comfort to the rebellion. 

In the cases decided and herewith reported the amount claimed is 
$1,656,357.98; the amount allowed is $344,168.20; the amount disal- 
lowed is $1,312,189.78. 

We have not considered the " Loudoun County claims," so called. 
They are numerous ; are chiefiy for property taken by military necessity 
under the order to General Sheridan of November 27, 1864. The claims 
for property taken for the use of the Army are so intermingled with 
those in which the property was sold and the proceeds put into the 
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Treasury that it is almost impossible to separate them. As large herds 
of horses, cattle, and sheep were driven off together, the claimauts can- 
not trace their separate property to Army use. We have therefore 
declined examining them, thinking Congress may make some special 
provision in regard to their examination and settlement. 

Lists of the cases presented to us for allowance have been published 
and distributed through the country, that public attention might be 
called to the loyalty of the claimants and the justice of their claims. 
The publication of these lists and of the questions aB to the loyalty of 
claimants has had the effect, it is believed, of deterring many from 
pressing disloyal and unjust claims. 

The large number of claims presented, the extensive correspondoiee 
to be kept up, and other necessary official business, have thrown a great 
burden of duty upon the clerk, and one which could not have been per- 
formed but for the aid of the clerks kindly furnished to us from the 
Departments of War and the Treasury. Four clerks have been spared 
from those Departments for the time being to help this commission ; 
but, as they can be spared no longer, and must soon be withdrawn, it is 
obvious that a considerable addition ought soon to be made to th« cleri- 
cal force of this commission. 

The stenographer has taken the testimony of nearly one thousand 
witnesses. The transcription of his minutes for the use of this board 
and of Congress imposes upon him a great labor, in which he ought to 
have some aid. Without it the important work of the commission in 
examining claimants and witnesses orally will be hindered. A month^s 
labor is now required to enable him to transcribe the minut.es of testi- 
mony taken in the months of October and November. 

About forty cases have been examined by us which we have sus- 
pended for further inquiry and examination. It has been suggested 
that loyal persons have sometimes been used to cover with their nanoes 
the claims of the disloyal, sometimes persons formerly slaves endeavor- 
ing, from friendship, to help their former masters, and we have felt it 
our duty to carefully investigate claims in which such suspicions might 
be justly entertained. 

Kespectfully submitted. 

ASA OWEN ALDIS, 
J. B. HOWELL, 
ORANGE FERRISS, 
Commissioners of Claims, 

Washington, D. C, December 11, 1871. 



SECOND GENERAL REPORT OF THE COMMISSIONERS OF CLAIMS. 

Washington, D. C, December 6, 1872. 
To the honorable the Spealcer of the House of Representatives : 

Sir: The commissioners of claims herewith respectfully present their 
second general report. 

Our views as to the jurisdiction conferred by the act establishing this 
commission, as to loyalty, and the proof of it; as to the meaning of the 
terms *' stores and supplies;" as to the rules and regulations for taking 
evidence, aud as to the nature of the claims which we could and conld 
not allow, were so fully set forth in our first general report, made De- 
cember 11, 1871, that we do not deem it necessary here to repeat them. 
A few new questions have arisen to which we shall refer ; and on some 
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points, \vhere our views do uot seem to have been regarded by claim- 
ants, and further elucidation seems desirable, we may make some fur- 
ther suggestions. 

I. — NUMBER AND AMOUNT OF CLAIMS. 

By referring to oar first general report, made December 11, 1871, it 
will be seen that the number of claims presented for allowance up to the 

end of November, 1871, was 10, 09^ 

The number presented since, up to the end of November, 1872, 

is 7, GOl 

Whole number presented 17, 700 

The monthly receipts of claims during the past jeur have been as fol- 
lows: 



July 54a 

August 694 

September 049 

October 503 

November 413 



December, 1871 693 

January, 1872 665 

February 507 

March 741 

April 858 

May 742 

June 536 Total 7, 601 

The amount of claims presented, up to the end of 

November, 1871, was $20, 509, 123 91 

The amount of claims presented since, to the end of 

November, 1872, is • 18, 494, 980 57 

Total amount of claims presented 45, 004, 104 48 

With our first general report we presented to Congress special reports 
ia 580 cases, which we had examined and decided. 

We herewith transmit to Congress special reports in 2,209 cases, whicb 
we have examined and decided during the past year. 

Whole number reported to Congress, 2.789. 

Of the claims herewith reported there are from — 



Alabama 345 

Arkansas 184 

Florida 3 

Gleorgia 174 

lioaisiana 27 

Mississippi 213 

North Carolina . 272 



South Carolina 41 

Tennessee 397 

Texas 8. 

Virginia ... 545 



Total 2, 209* 



Of these cases we have allowed, in whole or in part, 1,061 ; we have 
wholly rejected 1,148. 

Of those allowed, 122 were the claims of persons who had served as 
soldiers in the Union Army, or had been otherwise employed in the 
military service of the United States. A still greater number is of per- 
sons who had sons in the Union Army. 

Of those rejected — 

There had been in the military service of the confederacy, or bad 

furnished substitutes 227 

Voted for secession, or taken oath of allegiance to the confederacy . . 154 



Total 381 
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Of the 2,209 claims herewith reported — 

The whole amount claimed is $3, 850, 141 05 

The amount allowed is 806, 699 31 

The amount disallowed is • 3, 043, 541 74 

Our reports are accompanied with all the evidence and papers belong- 
ing to the reported cases. 

Annexed to this report is a list of the cases decided during the year, 
with the number of the claim, name of the claimant, and the amounts 
claimed, allowed, and disallowed. 

Besides the 2,209 cases which we have thus examined and decided 
during the year, and herewith report, we have thus examined about 700 
more cases which, for various reasons, we have been obliged to suspend 
for further investigation ; although, in many of them, reports have been 
drawn, and in all the chief part of the work has been done. Of this last 
class many appear so meritorious that we are not willing to reject them, 
and yet, from lack of proof, or other cause, require further investigatiou. 
It has been impossible for us, with only three agents, to fully investigate 
all the large cases already heard. 

Many of the largest claims are in this list of suspended cases, the 
whole amounting to about $2,500,000. They have taken much time in 
hearing and examining the evidence. They ought not to be decided till 
our agents have thoroughly investigated them. 

We regret that our agent has not been able to make a final report 
upon many important cases in Georgia, and especially upon the tobacco 
cases of Atlanta, to which we referred in our last report. 

The time for presenting claims expires on the 3d of March, 1873. 
The number, by that time, will probably be about 19,000, and the prob- 
able amount about $50,000,000. This estimate is made upon the suppo- 
sition that the claims will continue to be presented at the rate at which 
they are now coming in. 

II.— JURISDICTION, 

Since our last report a question has arisen as to the construction of 
the words used in the act of March 3, 1871, " the claims of those citizens 
who remained loyal adherents to the cause and Government of the 
United States during the war." 

The original owner of the property for which compensation is now 
asked was loyal and living when it was taken. He has since died. If 
he were living his claim would be allowed. His heirs now present the 
claim. They were disloyal during the war. The act authorizes us to 
consider only " the claims of those citizens who remained loyal adherents 
to the cause and Government of the United States during the war." 

We construe the act to mean that the claimants who present the 
claim before us, that is, the heirs, must prove their loyalty — that it is not 
enough that the ancestor was loyal. 

When the claim is presented by one who is a mere representative of 
others, and who has no beneficial interest, such as an executor or an ad- 
ministrator, we do not require him to prove his loyalty, but he must 
prove the loyalty of those he represents— that is, the legatees or heirs. 

When it appears that the heirs are the real owners of the claim, and 
that some or all of them were disloyal during the war, we reject so 
much as would go to the disloyal and allow what should go to the loyal 
ones. 
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III. 

The act of Congress of May 11, 1872, authorized us to employ three 
agents to investigate claims. We immediately appointed three agents, 
and directed them, in the first instance, to proceed to Virginia, where 
the number and urgency of the claims seemed especially to require their 
employment. Since then they have also been to Tennessee, Georgia, and 
Alabama. We have been urgently requested to send them to other 
States to speed the examination of claims there. As yet we have not 
been able to comply with these requests, but recently have sent one to 
Mississippi. 

The employment of these agents has, so far, proved very useful. We 
have directed them to inquire and report alike whether claims are just 
or unjust, and whether the claimants were loyal or disloyal, and to in- 
quire as to all claims, so far as time, expense, and opportunity make 
investigation reasonable. Their attention is, of course, more especially 
directed to the large and doubtful cases, and they cannot reasonably be 
expected to investigate the multitude of little claims. 

!Now that we can examine cases through these agents, whenever we 
have reason to doubt as to their allowance we have authorized the 
special commissioners to take depositions in all cases not exceeding 
$5,000. 

We have directed the agents to examine all claims between $5,000 and 
$10,000, to correspond witli the special commissioners to whom such cases 
are assigned, and with the claimants as to the time and place of taking 
the evidence, and to be present and cross-examine the witnesses when- 
ever they think it expedient, or to advise the special commissioner as 
to questions which he should put on behalf of the Government. 

In investigating claims we have directed them to pursue the course 
which the agents of the Departments have been accustomed to pursue; 
to inquire in the vicinity of the claimants, of respectable and credible 
witnesses, and ascertain the truth as to the loyalty of the claimant and 
the justice and validity of the claim, and to report to us the evidence, 
the names of witnesses, and all fact« that may throw light upon the 
case. W^e do not require them to take the depositions of witnesses, or 
to confine themselves to strict legal evidence ; but as this commission 
allows the same latitude of inquiry in its oral hearings that the commit- 
tees of the Senate and House allow, and admit any evidence that they 
think will reasonably aid their inquiries, we require these agents to do 
the same. 

In all cases the claimants are allowed to see the reports of the agents 
filed in the case, and, if they wish, to rebut the evidence contained in 
them. 

rv.— LOYALTY, AND THE PROOF OF IT. 

In our first general report we stated very fully our views as to " loy- 
alty, and the proof of it." Some further suggestions on this topic may 
not be amiss. 

Loyalty is a fact to be proved. Claims are not unfrequently disal- 
lowed not because there is positive proof of disloyalty, but because the 
proof of loyalty is not satisfactory. Where the evidence leads us to 
think that the party may have been really loyal, and that the want of 
proof can be supplied, we suspend the case for further inquiry. 

We find, by experience, that to form a correct opinion as to whether 
a claimant was or was not loyal during the war, we cannot safely rely 
upon the mere opinion of witnesses as to his loyalty, and upon state- 
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merits, at this hite day, of alleged conversations. We must rather look 
to his surroundings — to the vicinity where he lived ; the pressure that 
bore upon him ; the opportunity he had to show his loyalty by aiding 
the Union cause; his acts and his omissions to act; whether he was 
threatened, molested, or injured in person, family, or property; whether 
he rendered any aid to the confederate cause ; whether he had sons in 
the confederate service ; in short, to all the circumstances of the case. 
It is not difficult for a claimant to select witnesses from his acquaint- 
ances who will testify in general terms, ^^I knew the claimant ; he was 
a Union man ; I so regarded him. I think he was so re£^rde<i by his 
Union neighbors. I have often heard him express Union sentiments. 
He was bitterly opposed to secession." These are common phrases, antl 
constantly relocated. 

How little such testimony is worth appears from the fact that such or 
similar phra^ses are constantly used in support of the loyalty of the 
claimants, who have served, sometimes, for three years in the rebel 
army, or who are otherwise clearly shown to be disloyal. We deem 
such evidence much weaker than the proof derived from surrounding 
circumstances. 

We have been led, by our experience in examining the proofs in these 
cases, to another opinion, not fully appreciated by us at first. It is 
this: that the proof to excuse disloyal acts, such as voting for seces- 
sion, holding civil office under the confederacy-, furnishing a substitute, 
&c., is rarely of actual force, or of danger from the miction of the con- 
stituted authorities. These existed and are sometimes proved. But the 
real, imminent danger of injury was from another quarter: There was, 
in certain districts, so much of terrorism and intimidation that loyal 
men felt a constant and oppressive apprehension of lawless violeoce. 
There was real danger to life, family, and property from the lawless vio- 
lence of individuals and from the fury of the mob. To escape these 
perils, men who were at heart true f\*iends of the Union felt compelled 
to appear friendly to the confederate cause and to do disloyal acts. 
Where such facts are satisfactorily proved, and the whole tenor of the 
claimants conduct before and after shows him to have been really loyal, 
where, perhaps, the suffering and losses he was afterwani subjected to 
by the rebels show that they regarded him as an enemy, we think it our 
duty to regard the disloyal act as springing from dui^ess, and find tbe 
claimant loyal. In weighing such evidence we do not forget that many 
pretend to have acted under duress where none existed. 

v.— STORES AND SUPPLIES. 

In our first general report we stated that all stores and supplies for 
the use of the Army might be included in the claims presented to us for 
allowance. Since then the act of May II, 1872^ has extended our juris- 
diction to stores and supplies taken for the use of the Navy. 

We also stated that rent, damage, and destruction of property, losses 
by lawless depredations, property taken by soldiers without authority 
or real necessity, and articles of luxury, wines, liquors, tobacco, and 
cotton, (unless used in hospitals,) were not included in the term <^ stores 
and supplies" for the use of the Army, and would not be allowed. We 
regret to see that such items still continue to be embraced in claims, and 
that the sum-total of the claims is thereby increased to a great amount 

VI. — VALUE OF PROPERTY ; PRICES ; THE PROOF OP TAKING ; DEPRE- 
DATIONS. 

In our first report we said : 

** In estimating the value of property, we have been guided not only 
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by the evidcDce on behalf of the particular claimant, but by the knowl- 
edge of prices which we obtain in examining the numerous cases before 
US, and by the table of prices furnished by the Commissary and Quar- 
termaster's Departments. The report of the Commissary-General, 
showing the prices paid by the Department for all the leading articles 
of subsistence for each month during the war, at all the principal mar- 
kets of the Union, has been of great service. By adding to the price 
at the nearest market the cost of transportation to the place where the 
claim accrued, we get a fair measure of the value of the property 
claimed. 

" Similar tables of prices have been furnished by the Quartermaster- 
General. They have been of much use in reducing the inliated and exag- 
gerated estimates which claimants generally put upon their property," 

We deem it proper to add, in reference to the report of the Commissary- 
General above referred to, that it was made not long after the close of 
the war, with great care, for the use of the Government, from bills, 
vouchers, and data of actual purchases made by the Government during 
each mouth of the war; was published with the report of the Commissary- 
General, and may be regarded as the highest authority for the price of 
commissary supplies during the war. 

So the prices from the Quartermaster-General stand upon similar data, 
and are equally reliable. We refer to these authorities (which differ so 
widely from the prices set forth in the petitions of claimants) because 
claimants and their counsel sometimes seem to think that the evidence 
they present in each particular case should be the rule of the case. 

We not only find the prices claimed in the petitions are generally 
greatly exaggerated, but that sometimes both prices and amounts in- 
crease with the lapse of time. Some claims presented to the Departments 
soon after the close of the war now appear before us much increased in 
amount and price. 

Horses and mules appear to be of very uncertain value, ranging in the 
claims from $50 to $6,000. We allow for them as animals of average 
value, for Army use, according to the quartermaster's prices at the time, 
unless the evidence clearly shows a higher value. There was no kind of 
property so much the object of theft and depredation, so frequently and 
so lawlessly taken for private gain, under the pretense of Army use, as 
horses and mules. 

PROOF OF TAKING. 

Claimants seem to think that if soldiers took property, pretending to 
have authority, and promising it should be paid for, that the Government 
is thereby bound to pay for it. But such pretenses were frequently used 
by the lawless, and for private gain, as well as by those really having 
authority. Such artifices must not be allowed to prevail. We must 
look beyond them, at all the circumstances connected with the taking, in 
order to discriminate between lawful taking and lawless depredation. 
The Government is not bound to pay for theft or pillage. Hence it is not 
enough for witnesses to say, " The property was taken by soldiers." All 
the facts connected with the taking should be stated, and, if possible, in 
the natural order of narrative. 

If not so narrated, questions should be put as to the number of soldiers, 
whether only one or two, whether officers were with them, and ordered 
or knew of the taking, the hour of the day, the distance from the main 
body or the camp; what and all that was said and done; whether threats 
of violence were used ; whether there was other property taken, and 
especially household articles or valuables; whether application was imaAla. 

H. Eep. 134 ^22 
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for the restoration of the property to oflScers, and what was said and done 
in reply, and all the attending circumstances. 

Our instructions to the special commissioners are positive that the 
questions on all these points must be put and answers insisted upon. It 
is their duty to enforce these directions, to have them obeyed, or the 
refusal noted in the body of the depositions. If claimants or their coun- 
sel allow witnesses to omit answering, or to evade the questions, the 
result must be that the claim is not proved, or is seriously discredited. 

VII.— AS TO QUANTITIES TAKEN. 

Where a receipt or voucher was given at the time, we follow it^ and 
have no difficulty in ascertaining the quantity taken. But where the 
testimony depends on the testimony of witnesses testifying eight or ten 
years after the property was taken, the quantity becomes uncertain. 
Witnesses rarely furnish any certain data. Their attention was not 
called, at the time, to the amount taken. They swear in round numbers, 
or to the " property claimed in the petition," but rarely show any means 
of knowledge. In perhaps a majority of cases, proof of the amount de- 
pends on the evidence of the claimant, or his wife or minor children, or 
of some colored dependent once his slave. When we reflect upon the 
lapse of time since the claims accrued, and the facilities with which the 
memories of such interested or easily influenced witnesses may be man- 
ufactured, it is obvious that we must receive such evidence with cau- 
tion. 

Still, in most of these cases, there was some property taken, and it 
would be unjust to wholly reject the claim. No other evidence than 
such as the claimant offers can usually be had, and that is subject to the 
serious objectiotis above alluded to. Hence, in such cases, it is extremely 
difficult to make any satisfactory decision. 

VIII. — REBEL ARCHIVES. 

The rebel archives in the possession of the Secretary of the Treasury 
and of the Secretary of War have been most obligingly opened for oar 
use. They contain written contemporary evidence of the position of 
thousands of persons in the service of, or having dealings with, the con- 
federacy. They are thus evidence of the highest value. Alreaily they 
have furnished proof for the rejection of claims to a large amount. The 
knowledge that such papers are in the hands of the Government doubt- 
less deters others from being presented. 

The Secretary of the Treasury has occasionally, when it was needfol 
and convenient, allowed us the aid of agents in investigating claims. 

The Secretary of War has also, when the duties of the service will 
permit, very kindly directed ofiicers of the Army to examine claims in 
the vicinity where they were stationed. This has been of great utility. 
In one case satisfactory proof was obtained for the rejection of a claim 
of about $100,000, 

IX. — OF THE UNFINISHED WORK. 

As this commission, by the limitation of the act of Congress which 
created it, will expire in March next, we deem it our duty to report 
upon the amount of unfinished work before it, and the time required to 
finish it. 
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The whole number of claims presented for allowance by March 3, 1873, 
will probably be about 19,000. 

We reported at the last session of Congress 580 cases ; herewith we 
send reports in 2,209 cases. We have examined about 700 other cases, 
which we have suspended for further investigation, but in which the 
work is chiefly done. By the 3d of March next we shall probably have 
examined and disposed of at least 500 more. There will remain, there- 
fore, on the 3d of March next, about 15,000 cases to be examined and 
decided. 

Perplexing questions having been settled, the labors of the commis- 
sion systematized, and all employed having become familiar with their 
duties, and having acquired facility in the dispatch of business, it is 
reasonable to conclude that the work will hereafter progress with more 
rapidity. From the rate of progress now being made, we think the re- 
maining work can be finished in four ^ears. When it is considered that 
the evidence in all cases over $10,000 must be taken orally before the 
commissioners, or some one of them, and that the depositions taken by 
the special commissioners are in some cases quite voluminous, and re- 
quire long and laborious examination, it is plain that it will require 
diligence and industry to do the work in that time. 

ASA OWEN ALDIS, 
J. B. HOWELL, 
ORANGE FERRISS, 

Commissioners of Claims^ 

The Hon. the Speaker 

Of the House of Representatives. 



THIRD GENERAL REPORT OF THE COMMISSIONERS OF CLAIMS. 

To the honorable the Speaker of the Home of Representatives : 

Sir : The commissioners of claims respectfully present their third 
general report. 

The first and second general reports, presented in December, 1871 and 
1872, contain a full statement of the rules as to presenting and proving 
claims, and of the principles upon which we allow or reject them. We 
deem it sufficient to refer to those reports. 

I. The time for presenting claims to this commission expired on the 
3d of March, 1873. By referring to our last general report it will be seen 
that the whole number of claims presented up to the end of November, 
1872, was 17,700, and the aggregate amount claimed $45,004,104.48. 

The monthly receipts of claims since, up to the 3d March, 1873, have 
been as follows : 

December, 1872 658 

January, 1873 804 

February, 1873 1,621 

March, (the first three days) 1,515 

Total 4,598 

The amount of the above claims was $15,254,045.96. 

The whole number of claims presented to the commissioners is 22,293. 

The gross amount of all the claims filed is $60,258,150.44. 
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The number disposed of in our — 

First report was 580 

Second report was 2, 209 

(This) third report is 2, 465 

Total 5^54 

The aggregate amount of the claims so passed upon is $10,224,386.32. 
There remain, therefore, 17,044 claims, amounting to $50,033,764.12, 
yet to be disposed of. 

II. The act of Congress of May 11, 1872, requires that in all cases ex- 
ceeding $10,000 the witnesses for the claimant must be examined orally 
before us. This obliges the claimant to bring his witnesses to Wasti* 
ington, for there is no provision in the law authorizing us to take the 
testimony of claimants elsewhere than at Washington, and providing 
for the expense thereby incurred. 

Annexed is a table of the claims, showing the amounts by tens of 
thousands. From this it appears that 949 claims exceeding $10,000 each 
have been presented ; of this number 50 claims exceed $100,000, and 145 
exceed $50,000. Some of these have been reduced below $10,000 by the 
voluntary act of the claimants. About 138 have been disposed of in 
this and former reports. 

III. We present herewith special reports in 2,465 cases. Of this num- 
ber there are — 

Wholly disallowed 1, 373 

Allowed in whole or in part. 1, 092 

Total 2, 465 



Of the number disallowed, 249 are claimants who have served in the 
confederate army or furnished a substitute ; and 56 are of persons who 
were in the civil service of the confederacy, or who took the oath of 
allegiance to the confederacy. 

Of the number allowed, 164 are persons who served in the United 
States Army. 

The aggregate amount claimed in these 2,465 cases is $4,717,887.20. 

Amount allowed $643,713 04 

Amount disallowed 4,074,174 25 

Total 4, 717 , 887 29 

Many cases, especially from Alabama, Mississippi, and Louisiana, re 
main in our hands, heard, partly examined, but not finished, because 
our special agents have not been able to find time to examine them ami 
report to us. This has been owing partially to their necessary investi- 
gation of claims in other States, and in part (in Mississippi and Louisi- 
ana) to the prevailing sickness which interrupted their work. 

It is but justice to the special agents to say that they have worked 
industriously, and that their services have been of great value. 

IV. The numerous disallowances of claims in which the testimony 
offered did not satisfy us of the loyalty of the claimant, or of the jus- 
tice and validity of the claim, have been followed by efforts on the part 
of claimants to get their cases reconsidered. Our only action upon the 
matter so far has been to receive petitions for the rehearing of claims, 
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whenever the claiinaut sets forth specifically, over Lis own signature^ 
and upon oath or affirmation, what new and material facts he relies 
upon to prove the disallowance to be erroneous, what witnesses are ta 
prove the alleged facts, and why the proposed new evidence was not 
produced on the original examination. We also require the affidavits 
of the intended witnesses to be filed, embracing all the matters upon 
which they will testify. Until somewhat relieved from the pressure of 
unreported cases, it will be impracticable to take up any disallowed claims 
for reconsideration. 

V. In consequence of frequent applications from volunteer officers 
and other adherents of the Union cause who had served or resided, or 
now live in the insurrectionary States, for information concerning the 
claims brought before the commissioners, measures were taken, as soon 
as all the claims had been filed, to prepare a printed list, giving the 
name of each claimant, the State and county in which he resides, or in 
which his property was taken, and the number and amount of his claim. 
In the preface to the list explanation is made of the facts that the names 
were those of professed adherents to the cause and Government of the 
United States during the rebellion, the amounts charged, and the value 
of the personal property taken for the necessary and proper use of the 
Union Army. This list, containing the recorded particulars of nearly 
23,000 claims, has been extensively circulated and distributed wherever 
it has been thought probable that information serviceable to the just 
determination of claims might be obtained, and it is intended to con- 
tinue the distribution as long as such a measure is deemed advisable. 

VI. Tobacco. — As we now, for the first time, present reports allowing 
for tobacco taken for Army use, we desire to state the reasons for such 
allowances. 

Tobacco was never by law made an Army supply till the act of March 3, 
1865, provided that it might be furnished at cost to those who desired 
it, and at their expense. All the claims for tobacco which have been 
examined by us are for tobacco taken before that date. 

After the capture of Atlanta, in September, 1864, General Sherman 
found that he was short of rations for his army, and that the soldiers 
were subject to many privations. To make his army contented, and, as 
far as possible, to make up to them for their usual rations, of which they 
were for the time deprived, he issued an order on the 8th of September, 
1864, authorizing the chief commissary of subsistence to take possession 
of and issue to the troops all the tobacco in Atlanta, and give certificates 
thereof to the owners, to be accounted for in accordance with existing 
orders. 

Pursuant to this order, tobacco belonging to George J. Stubblefield 
was taken, and upon his making claim for payment, the Commissary 
Department recommended, "as this tobacco was taken by order of Oen- 
eral Sherman and issued to the troops in lieu of other rations, and as the 
loyalty of the claimant is clearly established," that payment should be 
made. This was approved by the Secretary of War, Mr. Stanton, and 
the claim was paid. 

The payment stands upon the ground that, when an army is deprived 
of its usual rations, the commanding general can, in his judgment, au- 
thorize an article not a supply to be taken and used for the time being 
as a supply and in Ueti of other rations; and in such case the Govern- 
ment is bound to pay for it. We have strictly followed this precedent, 
and have not allowed for tobacco except when taken under this order. 

VII. We have heretofore set forth the necessity that exists for more 
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clerks iu order to dispatch with reasonable speed the business of iht 
commission. We again respectfully request attention to this subject 

It is a great hardship for a loyal and honest claimant to be delayed 
year after year in the examination and payment of his just claim. Bat 
it would be unjust to the Grovernment to aliow claims without thoroughly 
and carefully examining all reasonable sources of information^ in order 
to determine whether the claimant is loyal and the claim just. 

A thorough examination of the rebel archives, and of the papers pm*- 
chased, as furnishing evidence in claims against the Government, is very 
essential. In this we have been greatly aided by the Secretary of the 
Treasury, the Secretary of War, and the Adjuttat-General, and the 
subordinate officers of these Departments and Bureaus having the cus- 
tody of these papers. But there is much in the examination of these 
papers that we cannot reasonably ask them to do, and for which we have 
no clerks to spare. 

So, too, in preparing summaries of the evidence taken by special com- 
missioners, of papers, often long and bulky, received from the Depart- 
ments, and heretofore used on behalf of claimants, in examining papers 
received from the Treasury and War Departments, and making copies of 
them for Congress, and in giving directions to agents in examining 
claims, there is a great amount of work to be done which might well be 
done by clerks under the instruction of the commissioners. 

A moderate increase in the number of clerks would greatly relieve the 
commissioners, and enable them to devote more time to the decision of 
cases, and thus aid in the work of the commission. 

ASA OWEN ALDIS, 
J. B. HOWELL, 
ORANGE FERRISS, 
Coimnissioners of Claims, 

Washington, D. C, December 6, 1873. 



FOURTH GENERAL REPORT OF THE COMMISSIONERS OF CLAIMS. 

Washington, D. C, December 14, 1874. 
To the honorable the Speaker of the House of Representatives : 

Sir: The commissioners of claims respectfully present their fourth 
general report. 

I. The time for presenting claims to this commission expired on the 
3d of March, 1873. A bill for extending the time for presenting claims 
was passed by the House of Representatives at the last session, but 
was not acted upon by the Senate. No claims have, therefore, been 
received by us during the last year. 

The whole number of claims presented for allowance is 22,298. 

The number disposed of in our first report was 580 

Second report was . 2, 209 

Third report was 2, 465 

Fourth (this) report is 2, 407 

Whole number disposed of is 7, 661 

Remaining not disposed of 14, 637 

Total 22,298 
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II. Of the unfinished bimness. — Of this number of 14,637 cases yet in 
our hands, a large number have been examined, and have been sus 
X>ended for further investigation by our special agents. 

About fifteen hundred doubtful cases are thus awaiting examination. 
It is proper to add that the work done during the year is not to be 
measured by the number of reported cases. These suspended cases, 
difiScult and doubtful, and frequently involving large sums, consume a 
great portion of our time. 

In twelve of the larger cases so being investigated, the claims amount 
to $3,035,000. In many of the large cases our agents have made re- 
ports. These are shown to the claimants, or their attorneys, that they 
may, if they see fit, produce rebutting testimony. This leads to delay; 
for in almost every case so suspended and reported upon by our agents, 
the claimants have requested further time to put in their rebutting evi- 
dence. 

The number of agents which we are authorized to employ for the 
investigation of cases in all the Southern States is limited by law to 
three. We would again respectfully suggest that this number is wholly' 
inadequate for doing, with reasonable dispatch, the work that is to be 
done. The claims we refer to the agents are numerous, large, and diffi- 
cult of investigation. Eeluctance of witnesses to give testimony against 
their neighbors, opposition in various and unexpected forms, and other 
unavoidable causes of delay constantly meet them, and hinder their 
work. 

The employment of such agents is of great utility and advantage to 
honest claimants, and to the Government. They often report favorably 
in cases which, upon the evidence filed in their favor, appear doubtful, 
or deserving of rejection. In other cases, often involving large amounts, 
they find facts establishing disloyalty, fraud, or other sufficient cause 
for rejection, and thus save large sums to the Government. 

The case of Whitty M. Sasser for $100,498, which was referred back 
to us by Congress at its last session for further examination, is now in 
the hands of an agent for investigation. We have not been able to 
include it in this report. 

In the case of Sarah Polk, for $2,040, the papers having been sent 
to the House of Representatives, at its request, we have not felt at lib- 
erty to further examine and report upon the claim until the pleasure 
of the Eouse should be manifested, either by taking jurisdiction of and 
acting upon the claim, or by returning it to us for examination. 

A large portion of our time has heretofore been taken up with the oial 
examination of witnesses. We think that the number of cases in which 
witnesses will be thus brought before us is diminishing, and that we 
shall soon have more time for the examination of the other cases, in 
which the evidence- is taken by the special commissioners. This will 
materially aid us in disposing of the unfinished business. 

III. We present herewith special reports in 2,407 cases. They are 
distributed among the States, as follows : 

Alabama 299 

Arkansas 277 

Florida ., 7 

Georgia 210 

Louisiana 59 

Mississippi 180 

:North Carolina 273 

South Carolina 34 

Tennessee • 554 
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Texas 7 

Virginia , ^ - 475 

West Virginia 32 

2,407 

Of this number, there are wholly disallowed 1, 244 

Allowed in whole or in part. 1 1, 163 

Of the number disallowed, 150 are claimants who served in the con- 
federate army or sent a substitute, and 89 are persons who were in the 
civil service of the confederacy or voluntarily voted for secession. 

Of the number allowed, 120 are persons who served in the Army of 
the United States. 

The whole amount claimed in the 2,407 cases included in 

this report is $5, 242, 706 40 

Amount allowed 770, 911 37 

Amount disallowed 4, 471, 995 09 

Total 5,242,706 46 

The number and amount of disallowed cases is somewhat increased 
by claims not within the jurisdiction of the commission, and therefore 
reported as disallowed without reference to their merits. 

IV. In many cases where we had disallowed claims, the claimants 
filed petitions to us for new hearings. Our action in receiving these 
petitions was fully set forth in our last report. Doubts having been ex- 
pressed whether we had any jurisdiction of cases to grant rehearings 
and hear them anew after having reported them to Congress, we ad- 
dressed notes to the Committees on Claims of the Senate and War-Claims 
of the House, asking for their judgment npon the question. They re- 
plied that, in their judgment, we had no jurisdiction of cases reported 
to Congress, and therefore that we could not grant rehearings in such 
cases. Being fully satisfied of the correctness of this decision of the 
committees, we have since refused to receive such petitions. 

V. Of citizenshii). — We have held that aliens who had only declared 
their intention of becoming citizens, but who were not actually admitted 
to American citizenship, and had not renounced their foreign allegiance, 
were not citizens within the meaning of the act of Congress establish- 
ing this commission. 

This, we believe, is in consonance with the practice of the Govern- 
ment during the war, and with the recent decision of the mixed com- 
mission on British and American claims. 

VI. Some misapprehension still seems to exist as to what in our judg- 
ment constitutes the proof of loyalty and disloyalty. It is thought 
that we hold that service in the rebel army, furnishing a substitute, 
holding civil office under the confederacy, furnishing munitions of war, 
supplies, cotton, or money, to aid the confederacy, are disloyal acts on 
the part of the claimant, which necessarily and in all cases require us 
to reject the claim. This is a mistake. They are primafacie disloyal 
acts which require the rejection of the claim unless explained and shown 
to be not the voluntary acts of the claimants, but done under duress, 
from necessity, or through personal fear of danger to life, family, or 
property. The proof that they were not voluntary acts is always re- 
ceived and considered. In our present report there are many cases 
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of claimants who have served in the confederate army whose claims have 
been allowed ; but the proof that such service was involuntary has been 
ample, as, for instance, that they were loyal, were conscripted, served 
for a short time, deserted at the first opportunity, enlisted in the Union 
Army, served one, two, or three years, and were honorable discharged. 
Such proof — and it is found in quite a number of cases — must satisfy 
every fair mind that the service in the confederate army was not volun- 
tary, and that the party was really loyal to the Union cause. 

The principle applies to all cases where the disloyal act appears. But 
no two cases are alike. It is impossible to lay down a general rule as 
to the weight of evidence, and what is and what is not satisfactory 
proof that the disloyal act was done voluntarily or not. The circum- 
stances are all to be weighed ; the whole evidence is to be considered ; 
and it is only by so doing that a reasonable judgment can be formed. 

VII. Banlr^ptcy. — After the war numerous claimants availed them- 
selves of the benefit of the bankrupt law. In every such case the claim 
passed to the assignee in bankruptcy. Counsel have strenuously urged 
that, as there was no liability on tlie part of the Government to make 
payment to any one, and no tribunal before which claims could be adju- 
dicated or enforced, they were mere naked, intangible rights, invested 
with no attributes of property, and not the subject of assignment or 
transfer. If this is true, we have erred in recommending payment to 
heirs and legatees. We have never doubted that these claims were the 
subject of inheritance and bequest. If they pass by will, then assuredly 
they pass in bankruptcy. The fourteenth section of the bankrupt law 
defines the property that goes to the assignee, and includes not only 
all real and personal property and choses in action, but in terms ^^ all 
rights in equity." 

The act of March 3, 1871, does not create claims. It recognizes their 
existence, and provides a tribunal for their adjudication and settlement. 
At the beginning of the war they were paid through the proper account- 
ing officers, and it required affirmative legislation to suspend payment. 
If a regular voucher was given for stores or supplies, no matter where 
taken, the proper officers of the Government always have been author- 
ized to make payment. They refuse it because the highest evidence is 
not produced. Yet the character of the evidence to establish it neither 
creates, enlarges, nor diminishes the claim. 

ASA OWEN ALDIS, 
J. B. HOWELL, 
ORANGE FBRRISS, 
Commissioners of Claims, 



The following are the regulations for taking testimony in support of 
claims pending before the commissioners of claims at Washington. 
(Revised and reissued July 1, 1874.) 

ADMISSIBLE EVIDENCE. 

1. Admissible evidence consists only of oral testimony given before 
the commissioners of claims or one of them, personally ; or of testimony 
taken previous to March 3, 1871, to be used in the Court of Claims, or 
before some Department of the Government ; or of depositions taken 
under the rules and authority of the commissioners of claims in cases 
not exceeding $10,000 in amount; or of papers used in evidence before 
any Department of the Government prior to March 3, 1871, in the con- 
dderation of any claim not now exceeding 810,000 in amount. 
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AUTHORITY OF SPECIAL COMMISSIONERS. 

2. Special commissiouprs appoiuted by the commissioners of claims 
are authorized to administer oaths and affirmations ; to take the depo- 
sitions of witnesses in any case not exceeding $5,000 in amount, upon 
application of the claimant or attorney, and to take the depositions of 
witnesses in any case not exceeding $10,000 in amount when so ordered 
by the commissioners. 

DELEGATION OP AUTHORITY PROHIBITED. 

3. Special commissioners must themselves administer all oaths and 
affirmations, examine all witnesses, write down all testimony, and fill 
up and sign all certificates. No part of their authority or duty can be 
delegated. 

MODE OF TAKING DEPOSITIONS. 

4. Depositions must be written in presence of the witnesses and while 
they are testifying, and the record must be as closely as possible in the 
words spoken by the witnesses, who must sign their depositions after 
hearing them read. 

The testimony must be written on legal-cap paper, and on both sides 
of the sheets. Testimony concerning loyalty should be separately re- 
corded from testimony concerning property, so that all the depositions 
affecting loyalty may be brought together before the several pages are 
fastened and the certificate appended. 

CERTIFYING AND INDORSING DEPOSITIONS. 

5. All depositions taken at one time and in the same case should be 
securely fastened together and covered by a certificate of the form fur- 
nished by the commissioners : each signature being also attested by the 
special commissioner. The depositions should be then folded, and so 
indorsed as to exhibit, without unfolding, the number of the case, the 
name and residence of the claimant, the amount of the claim, the names 
of the deponents, the name of the special commissioner, the amount of 
fees and expenses actually charged, and the name and address of the 
attorney at Washington, if there be any such attorney. 

SWEARING OF WITNESSES. 

6. Every deponent, before testifying, must be duly and properly sworn 
or affirmed to tell the truth, the whole truth, and nothing but the truth ^ 
concerning the matters under examination, and each deponent so swear- 
ing should be informed that false testimony, knowingly given before any 
special commissioner, is punishable as in cases of willful and corrupt 
perjury. 

EXAMINATION OF WITESSES BY SPECIAL COMMISSIONERS. 

7. Claimants, or the heirs or' legatees of deceased claimants, are to be 
first examined when present ; the other witnesses in any order that maj 
be arranged. When a claimant, or a witness, is tes*;ifying, the other 
witnesses must not be present ; but a claimant, or other beneficiary, or 
a claimant's counsel, is entitled to be present during the examination oi 
all the witnesses. 
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The special commissioner 'will begin the examination of each depo- 
nent by putting, one after another, the printed questions prescribed for 
such a witness, reading each question deliberately, and repeating and 
explaining it, if necessary, and being careful to obtain and to write 
down a direct and explicit answer to every part of it. Printed ques- 
tions are neither to be written down as questions, nor their contents re- 
peated in the answers, but they will be mentioned only by numbers ac- 
cording to the following form : '' To question numbered , the witness 
answers :" 

After putting each printed question, or after putting all the printed 
questions, if he so prefers, the special commissioner will put such ques- 
tions of his own as will draw out all the facts, whether they be favor- 
able or unfavorable to the claim ; also, such as will disclose the means 
of knowledge possessed by the witness, distinguish between what he 
actually knows and what he only believes, or thinks, or has heard, clear 
up what is obscure and indefinite, and test the bias, the accuracy, the 
memory, and the honesty of the witness. 

A witness under examination should be reminded, by frequent ques- 
tions, of the necessity of giving times, places, names, and particular 
circumstances connected with the more important facts to which he tes- 
tifies, and, if careless or reluctant, should be informed that omissions to 
answer questions or parts of questions, or evasive answers, or uncer- 
tainties in the testimony, throw injurious doubts upon the merits of the 
claim and jeopardize its success. 

A witness should be permitted to tell all that he desires, and induced 
by searching questions to tell all that he knows ; yet the special com- 
missioner must not permit a witness to ramble in his statements, but 
cause him to fully answer one question, or testify on one topic, before 
passing to another. 

EXAMINATION BY CLAIMANTS OR COUNSEL. 

8. When the special commissioner has completed his examination of 
a witness, the claimant or counsel can put such questions as may tend 
to draw out additional facts, but must not be allowed, either ignorautly 
or through design, to put *' leading questions,'' or questions liable to in- 
duce the witness to state as facts what he does not positively know or 
remember ; and if any such question is insisted upon by claimant or 
counsel, the special commissioner will write it down as part of the 
record. 

RE-EXAMINATION BY SPECIAL COM^VUSSIONERS. 

9. After a witness has been examined by the claimant or counsel, the 
special commissioner should put any further questions suggested by the 
questions and answers that have just passed between claimant or coun- 
sel and the witness, using, as before, his best efforts to bring out both 
sides of the case and free it from doubt and obscurity. 

QUESTIONS NOT TO BE RECORDED. 

10. None of the questions put to witnesses by special commissioners, 
claimants, or counsel, need be written in the depositions, unless they be 
" leading questions," as already mentioned, or their appearance in the 
record is necessary to a proper understanding of the answers. 

SPECIAL TESTIMONY CONCERNING DECEASED CLAIMANTS. 

11. Where the original claimant is dead, the questions that would be 
put to such claimant, if living, should be answered by the nearest or 
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most intimate relative, but the answers must contain only actasd per- 
^sonal knowledge, and not mere belief, hearsay, or supposition; and the 
means of knowledge must be stated in every answer where knowledge 
is professed. 

REFRESHMENT OF THE MEMORY OF WITNESSES. 

12. Witnesses are not to be permitted to refresh their memory during 
their examination by referring for information to either persons or 
papers, excepting to memoranda made by themselves on the spot and 
at the time of the transactions to which they relate ; and any such 
memoranda, used to refresh the memory, must be put into the record 
as evidence. In other respects, they are to testify from their own 
recollection, especially when testifying to number or quantity in con- 
nection with the items of a claim. 

TESTIMONY TO BE TAKEN ON FORMAL APPLICATIONS. 

13. Before proceeding to take testimony, a special commissioner mast 
have before him a formal application containing the record number, 
title, and amount of the claim, and the list of items corresponding with 
the items in the petition filed at Washington. 

The application on which testimony is taken should be attached 
firmly to the deposition as part of the record, and should be inserted 
just before the depositions relating to the property. 

MODE AND TIME OF FORWARDING TESTIMONY. 

t 

14. Depositiofls must be forwarded direct to the commissioners at 
Washington by the special commissioner, by mail or express, with post- 
age or expressage prepaid, and as soon as possible after the proper costs 
are paid or secured. 

FEES AND EXPENSES. 

15. The fees of a special commissioner for taking, certifying, and for- 
warding depositions in support of a claim not exceeding one thousand 
dollars in amount, are limited bylaw to ten cents per folio; a folio 
being construed to be one hundred words, and the words to be counted 
being those in the certificate, head-lines, testimony, and indorsement 

In cases above one thousand dollars in amount, the authorized fees 
are twenty cents per folio, with an attendance-fee of three dollars for 
each day of actual service, divided among all the claimants served in 
one day, but not more than one day's attendance-fee to be collected in 
any one case. 

Copies of depositions may be furnished to claimants who desire them, 
at the rate of ten cents per folio. 

By special agreement, previously made, a special commissioner may 
receive from claimants or their agents the amount of his actual travel- 
ing expenses, including the necessary cost of board and lodging, for 
the actual distance traveled and the actual time consumed in their 
service. 

Any agreement for fixing the cost of taking testimony in any other 

way than herein provided, must, if made, be made in writing and 

signed by the claimant or his attorney, and the writing forwarded to 

the commissioners, to be filed and preserved, subject te the uses of 

• either party, but the agreement must not be in excess of the legal fees. 
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The actnal or estimated amount of postapje may be collected by a 
special commissioner on each set of depositions, and used to pay the 
cost of forwarding such depositions. 

Claimants are not entitled to have their depositions forwarded or con- 
sidered till the authorized costs are paid or secured, but a special com- 
missioner must accept no promise or security that would give him a 
pecuniary interest in the success of a claim. 

STANDING INTERROGATORIES. 

The following questions will be put to every person who gives testi- 
mony : 

1. What is your name, your age, your residence, and how long has it 
been such, and your occupation ? 

2. If you are not the claimant, in what manner, if any, are yon re- 
lated to the claimant or interested in the success of the claim) 

The following questions will be put to every claimant, except claim- 
ants who were slaves at the beginning of the war: 

[Note. — If the original claimant be dead, these questions are to be 
answered by each of the heirs or legatees who were not less than six- 
teen years of age when the war closed.] 

3. Where were you born! If not born in the United States, when 
and where were you naturalized Y Produce your naturalization-papers, 
if you can. 

4. Where were you residing and what was your business for six 
months before the outbreak of the rebellion, and where did you reside 
and what was your business from the beginning to the end of the war t 
And if you changed your residence or business, state how many times, 
and why such changes were made. 

5. On which side were your sj'mpathies during the war, and were 
they on the same side from beginning to end ! 

6. Did you ever do anything or say anything against the Union cause ; 
and if so, what did you do and say, and why f 

7. Were you at all times during the war willing and ready to do 
whatever you could in aid of the Union cause ! 

8. Did you ever do anything for the Union cause or its advocates or 
defenders ! If so, state what you did, giving times, places, names of 
persons aided, and particulars. Were the persons aided your relations t 

9. Had you any near relatives in the Union Army or Navy; if so, in 
what company and regiment, or on what vessel, when and where did each 
one enter service, and when and how did he leave service Y If he was 
a son, produce his discharge-paper, in order that its contents may be 
noted in this deposition, or state why it cannot be produced. 

10. W^ere you in the service or employment of the United States 
Government at any time during the war; if so, in what service, when, 
where, or how long, under what officers, and when and how did you 
leave such service or employment! 

11. Did you ever voluntarily contribute money, property, or services 
to the Union cause; and if so, when, where, to whom, and what did 
you contribute I 

12. Which side did you take while the insurgent States were seceding 
from the Union in 18G0 and 18G1, and w^hat did you do to show on which 
side you stood ? 

13. Did you adhere to the Union cause after the States had passed 
into rebellion, or did you go with your State f 
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14. What were your feelings concerning the battle of Ball Eun or 
Manassas, the capture of New Orleans, the fall of Yicksbnrgh, and the 
final surrender of the confederate forces? 

15. What favors, privileges, or protections were ever granted you in 
recognition of your loyalty during the war, and when and by whom 
granted? 

16. Have you ever taken the so-called " iron-clad oath ^ since the war, 
and when and on what occasions ? 

17. Who were the leading and best-known Unionists of your vicinity 
during the war? Are any of them called to testify to your loyalty^ 
and if not, why not? 

18. Were you ever threatened with damage or injury to your person, 
family, or property on account of your Union sentiments, or were yoa 
actually molested or injured on account of your Union sentiments ? If 
so, when, where, by whom, and in what particular way were you injured 
or threatened with injury? 

19. Were you ever arrested by any confederate officer, soldier, sailor, 
or other person professing to act for the confederate government, or for 
any State in rebellion ? If so, when, where, by whom, for what cause; 
how long were you kept under arrest j how did you obtain your release; 
did you take any oath or give any bond to effect your release ; and if 
so, what was the nature of the oath or bond ? 

20. Was any of your property taken by confederate of&cers or sol- 
diers, or any rebel authority ? If so, what property, when, where, by 
whom ; were you ever paid therefor, and did you ever present an ac- 
count therefor to the confederate government, or any rebel officer ? 

21. Was any of your property ever confiscated by rebel authority, on 
the ground that you were an enemy to the rebel cause ? If so, give all 
the particulars, and state if the property was subsequently released or 
compensation made therefor. 

22. Did you ever do anything for the confederate cause, or render 
any aid or comfort to the rebellion? If so, give the times, places, per- 
sons, and other particulars connected with each transaction. 

23. What force, compulsion, or influence was used to make you do 
anything against the Union cause? If any, give all the particulars 
demanded in the last question. 

24. Were you in any service, business, or employment, for the con- 
federacy, or for any rebel authority ? If so, give the same particulars 
as before required. 

25. Were you in the civil, military, or naval service of the confeder- 
acy, or any rebel State, in any capacity whatsoever? If so, state fully 
in respect to each occasion and service. 

26. Did you ever take any oath to the so-called Confederate States 
while in any rebel service or employment ? 

27. Did you ever have charge of any stores, or other property, for the 
confederacy, or did you ever sell or furnish any supplies to the so-called 
Confederate States, or any State in rebellion ; or did you have any 
share or interest in contracts or manufactures in aid of the rebellion ? 

28. Were you engaged in blockade-running, or running through the 
lines, or interested in the risks or profits of such ventures? 

29. Were you in any way interested in any vessel navigating the 
waters of the confederacy, or entering or leaving any confederate port? 
If so, what vessel, when and where employed, in what business, and 
had any rebel authority any direct or indirect interest in vessel or cargo ! 

30. Did you ever subscribe to any loan of the so-called Confederate 
States, or of any rebel State; or own confederate bonds or securities, or 
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the bonds or securities of any rebel State issued betweeu 1861 aud 1865 ! 
Did you sell, or agree to sell, cotton or produce to the confederate gov- 
ernment, or to any rebel State, or to any rebel officer or agent ; and if 
so, did you receive or agree to receive confederate or State bonds or 
securities in payment ; and if so, to what amount, and for what kind 
and amount of property f 

31. Did you contribute to the raising, equipment, or support of tooops, 
or the building of gunboats in aid of the rebellion ; or to military hos- 
pitals or invalids, or to relief-funds or subscriptions for the families of 
persons serving against the United States Y 

32. Did you ever give information to any person iu aid of military or 
naval operations against the United States ? 

33. Were you at any time a member of any society or organization 
for equipping volunteers or conscripts, or for aiding the rebellion in any 
other manner Y 

34. Did you ever take an oath of allegiance to the so-called Confed- 
erate States Y If so, state how often, when, where, for what purpose, 
and the nature of the oath or affirmation. 

35. Did you ever receive a pass from rebel authority f If so, state 
when, where, for what purpose, on what conditions, and how the pass 
was used. 

36. Had you any near relatives in the confederate army, or in any 
military or naval service hostile to the United States Y If so, give names, 
a^es on entering service, present residence, if living, what influence you 
exerted, if any, against their entering the service, and in what way you 
contributed to their outfit and support. 

37. Have you been under the disabilities imposed by the fourteenth 
amendment to the Constitution Y Have your disabilities been removed 
by Congress Y 

38. Have you been specially pardoned by the President for participa- 
tion in the rebellion Y 

39. Did you take any amnesty oath during the war, or after its close? 
If so, when, where, and why did you t;ake it Y 

40. Were you ever a prisoner to the United States authorities, or on 
parole, or under bonds to do nothing against the Union cause Y If so, 
state all the particulars. 

41. Were you ever arrested by the authorities of the United States 
during the war Y If so, when, where, by whom, on what grounds, and 
when and how did you obtain your release Y 

42. Were there any fines or assessments levied upon you by the au- 
thorities of the United States because of your supposed sympathy for 
the rebellion Y If so, state all the facts. 

43. Was any of your property taken into possession or sold by the 
United States under the laws relating to confiscation, or to captured and 
abandoned property Y 

The following questions will be put to all male claimants or beneficia- 
ries who were not less than sixteen years of age when the war closed : 

44. After the presidential election of 1860, if of age, did you vote for 
any candidate or on any questions, during the war, and how did you 
vote Y Did you vote for or against candidates favoring secession Y Did 
you vote for or against the ratification of the ordinance of secession, or 
for or against separation in your State Y 

45. Did you belong to any vigilance committee, or committee of safety, 
home-guard, or any other form of organization or combination designed 
to suppress Union sentiment in your vicinity Y 

46. Were you in the confederate army, State militia, or any military 
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or naval organization hostile to the United States ! If so, state when, 
where, in what organizations, how and why you entered, how long yoa 
remained each time, and when and how you left. If you claim that you 
were conscripted, when and where was it, how did you receive notice, 
and from whom, and what was the precise manner in which the conscrip- 
tion was enforced against you ? If you were never in the rebel army or 
other hostile organization, explain how you escaped service. If yoa 
furnished a substitute, when and why did you furnish one, and what is 
his name, and his present address, if living f 

47. Were you in any way connected with or employed in the confed- 
erate quartermaster, commissary, ordinance, engineer, or medical de- 
partment, or any other department, or employed on any railroad trans- 
porting troops or supplies for the confederacy, or otherwise engaged in 
transportation of men and supplies for the confederacy % If so, state 
how employed, when, where, for how long, under whose direction, and 
why such employment was not giving " aid and comfort " to the rebel- 
lion. 

48. Did you at any time have charge of trains, teams, wagons, ves- 
sels, boats, or military supplies or property of any kind for the confed- 
erate government! If so, give all the facts as in previous questions. 

49. Were you employed in saltpeter-works, in tanning or milling for 
the confederate goverment, or making clothing, boots, shoes, saddles, 
harness, arms, ammunition, accouterments, or any other kind of muni- 
tions of war for the confederacy? If so, give all the particulars of 
time, place, and nature of service or supplies. 

50. Were you ever engaged in holding in custody, directly or indi- 
rectlyf any persons taken by the rebel goveriimeut as prisoners of war, 
or any person imprisoned or confined by the confederate government, or 
the authorities of any rebel State, for political causes! If so, when, 
where, under what circumstances, in what capacity were you engaged, 
and what was the name and rank of your principal? 

51. Were you ever in the Union Army or Navy, or in any service con- 
nected therewith ? If so, when, where, in what capacity, under whose 
command or authority, for what period of time, and when and hew did 
you leave service ? Produce your discharge-papers, so that their con- 
tents may be noted herein. 

The following questions will be put to every person testifying to the 
loyalty of claimants or beneficiaries : 

52. In whose favor are you here to testify ! 

53. How long have you known that person altogether, and what part 
of that time have you intimately known him ? 

54. Did you live near him during the war, and how far away ? 

55. Did you meet him often, and about how often, during the war? 

56. Did you converse with the claimant about the war, its causes, its 
progress, and its results ? If so, try to remember the more important 
occasions on which you so conversed, beginning with the first occasion, 
and state with respect to each, when it was, where it was, who were 
present, what caused the conversation, and what the claimant said, in 
substance, if you cjinnot remember his words. 

57. Do you know of anything done by the claimant that showed him 
to be loyal to the Union cause during the war? It you do, state what 
he did, when, where, and what was the particular cause or occasion of 
his doing it. Give the same information about each thing he did that 
showed him to be loyal. 

58. Do you know of anything said or done by the claimant that was 
against the Union cause? If so, please state, with respect to each 
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thing said or done, wliat it was, when it was, where it was, and what 
particular compulsion or influence caused hiiu to say or do it. 

59. It you have heard of anything said or done by the claimant, either 
for the Union cause or against it, state from whom you heard it, when 
you heard it, and what you heard. 

60. What was the public reputation of the claimant for loyalty or 
disloyalty to the United States during the war? If you profess to 
know his public reputation, explain fully how you know it, whom you 
heard speak of it, and give the names of other persons who were nei;ih 
bors during the war that could testify to his public rei)utation. 

61. Who were the known and prominent Union people of the neigh- 
borhood during the war, and do you know that such persons could 
testify to the claimant's loyalty f 

62. Were you, yourself, an adherent of the Union cause during the 
war? If so, did the claimant know you to be such, and how did he 
know it f 

63. Do you know of any threats, molestations, or^ injury inflicted 
upon the claimant or his family, or his property, on aecount of his 
adherence to the Union cause ! If so, give all the particulars. 

64. Do you know of any act done or language used by the claimant 
that would have prevented him from estiiblishing his loyalty to the 
confederacy ? If so, what act or what language f 

65. Can you state any other facts within your own knowledge in pr6of 
of the claimant-s loyalty during the war ! If so, state all the facts and 
give all the particulars. 

The following questions concerning the ownership of property charged 
in claims will be put to all claimants, or the representatives of deceased 
claimants: 

66. Who was the owner of the property charged in this claim when it 
was taken, and how did auch person become owner! 

67. Jf any of the property was taken from a farm or plantation, 
\vhere was such farm or plantation situated, what was its size, how 
iDuch was cultivated, how much was woodland, and how much was 
waste-land f 

68. Has the person who owned the property when taken since filed a 
petition in bankruptcy, or been declared a bankrupt f 

The following questions will be put to female claimants : 

69. Are you married or single f If married, when were you married? 
Was your husband loyal to the cause and Government of the United 
States throughout the war! Where does he now reside, and why is he 
not joined with you in the petition f How many children have you ? 
Give their names and ages. Were any of them in the confederate 
service during the war f If you claim that the property named in your 
petition is your sole and separate property, state how you came to own 
it separately from your husband ; how your title was derived ; when 
your ownership of it began. Did it ever belong to your husband T If 
the property for which you ask i)ay is wood, timber, rails, or the prod- 
ucts of a farm, how did you get title to the farm I If by deed, can you 
file copies of the deeds? If single, have you been married! If a 
widow, when did your husband die f Was he in the confederate army ! 
Was he in the civil service of the confederacy ! Was he loyal to the 
United States Government throughout the war! Did he leave any 
children! How many! Are any now living! Give their names and 
ages. Are they not interested in this claim ? If they are not joined in 
this petition, why not! State fully how your title to the property 
specified in the petition was obtained. Did you ever belong to any 
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sewing-society organized to make clothing for confederate soldiers or 
their families, or did you assist in making any sach clothing, or making 
flags or other military equipments, or preparing or furnishing delica- 
cies or supplies for the confederal^ hospitals or soldiers f 
The following questions will be put to colored claimants: 

70. Were you a slave or free at the beginning of the war! If ever a 
slave, when did you become free 1 What business did you follow after 
obtaining 3^our freedom"? Did you own this property before or after 
you became free f Wh^en did you get it ? How did you become owner, 
and from whom did you obtain itt Where did you get the means to 
pay for it ? What was the name and residence of your master, and is he 
still living? Is he a witness for you ; and if not, why notf Are you 
in his employ now, or do you live on his land or on land bought from 
him! Are you in his debt! What other person beside yourself has 
any interest in this claim ? 

The following questions will be put to all colored witnesses in behalf 
of white claimants : 

71. Were you formerly the slave of the claimant I Are you now in 
his service or employment ! Do you live on his land ! Are you in his 
debt! Are j^ou in any way to share in this claim, if allowed f 

The following questions will be put to claimants and witnesses who 
testify to the taking of property, omitting in the case of each claimant 
or witness any questions that are clearly unnecessary : 

72. Were you present when any of the property charged in this claim 
was taken ! Did you actually see any taken J If so, specify what yoa 
saw taken. 

73. Was any of the property taken in the night-time, or was any taken 
secretly, so that you did not know of it at the time ! 

74. Was any complaint made to any oflicer of the taking of any of 
the property I If so, give the name, rank, and regiment of the oflicer, 
and state who made the complaint to him; what he said and did in con- 
sequence; and what was the result of the complaint. 

75. Were any vouchers or receipts asked for or given ! If given, 
where are the vouchers or receipts ? If lost, state fully how lost. If 
a^ked and not given, by whom were they asked ; who was asked to 
give them, and why were they refused or not given! State very fully 
in regard to the failure to ask or obtain receipts. 

76. Has any payment ever been made for any property charged in 
this claim ? Has any* payment been made for any property taken at the 
same times as the property charged in this daim ! Has any payment 
been made for any property taken from the same claimant during the 
war ; and if so, when, by whom, for what property and to what amount! 
Has this property, or any part of it, been included in any claim hereto- 
fore presented to Congress, or any court, Department, or oflBcer of the 
United States, or to any board of survey, military commission, State 
commission or officer, or an^ other authority ! If so, when and to what 
tribunal or officers was the claim presented ! Wa« it larger or smaller 
iu amount than this claim ; and how is the dift'erence explained ; and 
what was the decision, if any, of the tribunal to which it was presented? 

77. Was the property charged in this claim taken by troops en- 
camped in the vicinity, or were they on the march ; or were they on a 
raid or expedition ; or had there been any recent battle or skirmish! 

78. You will please listen attentively while the list of items, but not 
the quantities, is read tojou, and as each kind ot property is called ofi, 
say whether you saw any such propeity taken. 

79. Begin now with the first item of property you have just said yoa 
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saw taken, and give thefollowing information about it: First. Describe 
its exact condition — as, for instance, if corn, whether green or ripe, 
standing or harvested, in shuck or husked or shelled ; if lumber, 
whether new or old, in buildings or piled; if grain, whether growing 
or cut, &c. Second. State where it was. Third. What was tl^ quan- 
tity! Explain fully how you know the quantity; and if estimated, 
describe your method of making the estimate. Fourth. Describe the 
quality, to your best judgment. Fifth. State as nearly as you can the 
market-value of such property at the time in United States money. 
Sixth. Say when the property was taken. Seventh. Give the name of 
the detachment, regiment, brigade, division, corps, or army taking the 
property, and the names of any officers belonging to the command. 
Eighth. Describe the precise manner in which the property was taken 
into possession by the troops, and the manner in which it was removed. 
Ninth. State as closely as you can how many men, animals, wagons, or 
other means of transport, were engaged in the removal; how long they 
were occupied, and to what place they removed the property. Tenth. 
State if any officers were present ; how you knew them to be officers ; 
what they said or did in relation to the property, and give the 
names ofany, if you can. Eleventh. Give any reasons that you may 
have for believing that the taking of the property was authorized by 
the proper officers, or that it was for the necessary use of the Army. 

80, Now take the next item of property you saw taken, and give the 
same information, and so proceed to the end of the list of items. 



CHAPTER X. 

MIXED COMMISSIONS UNDER TEEATIES. 

Since the organization of the Government there have been many 
mixed commissions under treaties for the adjustment of claims between 
this and foreign powers. 

It would be impracticable to give a history of these now. The join 
commission of the United States and Mexico under the convention of 
July 4, 1868, is now in session in Washington. The treaty which pro- 
vided for this and the rules and orders thereof are as follows : 

By the President of the United States of America. 

A PROCLAMATION. 

Whereas a convention between the United States of America and the 
republic of Mexico, providing for the adjustment of the claims of citi- 
zens of either country against the other, was concluded aud signed by 
their respective plenipotentiaries, at the city of Washington, on the 
fourth day of July, in the year of our Lord one thousand eight hundred 
and sixty-eight, which convention, being in the English and Spanish 
languages, is word for word as follows : 

Whereas it is desirable to main- Cousiderando que es conveniente 
tain and increase the friendly feel- mantener y ensanchar los senti- 
ings between the United States and mientos amistosos entre. la repu- 
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the Mexican republic, and so to 
strengthen the system and princi- 
ciples of republican govf^rnmeut 
on the American continent; and 
whereas since the signature of the 
treaty of Guadalupe Hidalgo, of the 
2d of February, 1848, claims and 
complaints have been made by cit- 
izens of the United States, on ac- 
count of injuries to their persons 
and their property by authorities 
of that republic, and similar claims 
and complaints have been made on 
account of injuries to the persons 
and property of Mexican citizens 
by authorities of the United States; 
the President of the United States 
of America and the President of 
the Mexican republic have resolved 
to conclude a convention for the 
adjustment of the said claims and 
complaints, and have named as 
their plenipotentiaries — the Presi- 
dent of the United States, William 
H. Seward, Secretary of State; and 
the President of the Mexican re- 
public, Matias Komero, accredited 
as envoy extraordinary and min- 
ister plenipotentiary of the Mexi- 
can republic to the United States ; 
who, after having communicated to 
each other their respective full 
powers, found in good and due 
form, have agreed to the following 
articles : 



Article I. 



blica Mexicana y los Estados Uni- 
dos, y afianzarasi el sistemay princif 
pios de gobierno republicauo en el 
continente Americano; y conside- 
rando que con posterioridad 4 la 
celebracion del tratado de Guada- 
lupe Hidalgo, de 2 de Febrero de 
1848, ciudadanos de la republica 
Mexicana han hecho reclamacio- 
nes y presentado queja8 con 
motivo de perjuicios sufridos eu 
sus personas 6 sus propiedades, 
])or autoridades de los Estados 
Unidos, y reclamacionea y quejas 
semejautes se han hecho y presen- 
tado con motivo de perjuicios sufri- 
dos por ciudadanos de los Estados 
Unidos, en sus personas 6 sus pro- 
piedades, por autoridades de la 
repfiblica Mexicana; el Presidente 
de la repiiblica Mexicana y el Pre- 
sidente de los Estados Unidos de 
America han determinado conclair 
una convencion para el arreglo de 
dichas reclamacionesy qaejas,y han 
nombrado sus plenipoteuciarios ; el 
Presidente de la republica Mexi 
cana, a Matias Komero, acreditado 
como enviado extraordiuario ymi- 
nistro plenipotenciario de la repu- 
blica Mexicana en los Estados Uni- 
dos ; y el Presidente de los Estados 
Unidos, d William H. Seward, Se- 
cretario de Estado, quienes despues 
de haberse mostrado sqs respec- 
tivos plenos poderes y encontra- 
dolos en buena y debida forma, han 
convenido en los articulos siguien- 
tes: 

ARTfCULO I. 



All claims on the part of corpo- 
rations, companies, or private in- 
dividuals, citizens of the United 
States, upon the government of the 
Mexican republic arising from inju- 
ries to their persons or property by 
authorities of the Mexican republic, 
and all claims on the part of corpo- 
rations, companies, or private indi- 
viduals, citizens of the Mexican re- 
public, upon the Government of the 
United States, arising from injuries 
to their persons or property by au- 
thorities of the Uiiited States,which 
may have been presented to either 



Todas las reclamaeiones hechas 
por corporaciones, compaiiiasoin- 
dividuos particulares, ciudadanos 
de la republica Mexicana, proce- 
dentes de perjuicios sufridos en 
sus personas 6 en sus propiedades, 
por autoridades de los Estados 
Unidos, y todas las reclamacione^ 
hechas por corporaciones, compa- 
iiias 6 individuos particulares, ciu- 
dadanos de los Estados Unidos,. 
procedentes de perjuicios sufridots 
en sus personas 6 en sus propie- 
dades, por autoridades de la repii- 
blica Mexicana, que hayau sidopre- 
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government for its interposition 
with the other since the sigfnature 
of the treaty of Gujidalupe Hidalgo 
between the United States and the 
Mexican republic of the 2d of Feb- 
ruary 1848, and which yet remain 
unsettled, as well as any other such 
claims which may be presented 
within the time hereinafter speci- 
fied, shall be referred to two com- 
missioners, one to be appointed by 
the President of the United States, 
by and with the advice and consent 
of the Senate, and one by the Pres- 
ident of the Mexican republic. In 
case of the death, absence, or inca- 
pacity of either commissioner, or in 
the event of either commissioner 
omitting or ceasing to act as such, 
the President of the United States 
or the President of the Mexican re- 
public, respectively, shall forthwith 
uame another person to act as com- 
missioner in the place or stead of 
the commissioner originally named. 



The commissioners so named shall 
meet at Washington within six 
months after the exchange of the 
ratifications of this convention, and 
shall, before proceeding to business, 
make and subscribe a solemn dec- 
laration that they will impartially 
and carefully examine and decide, 
to the best of their judgment, and 
according to public law, justice, and 
equity, without fear, favor, or affec- 
tion to their own country, upon all 
such claims above specified as shall 
be laid before them on the part of 
the governments of the United 
States and of the Mexican Republic, 
respectively; and such declaration 
shall be entered on the record of 
their proceedings. 

The commissioners shall then 
name some third person to act as 
an umpire in any case or cases on 
which they may themselves differ in 
opinion. If they should not be able 
to agree upon the name of such third 
person, they shall each name a per- 



sentadas a cualquiera de los dos 
gobiernos, solicitando la interposi- 
cion para con el otro, con poste- 
rioridad ^ la celebraciondel tratado 
de Guadalupe Hidalgo entre la 
liepfiblica Mexicanaylos Estados 
Uuidos, de 2 de Febrero de 1848, y 
que aun permanecen pendientes, de 
la misma manera que cualesquiera 
otras reclamaciones que se presen- 
taren dentro del tiempo que mas 
adelante se especificard, se referi- 
nln h dos comisionados, uno de los 
cuales sen'i nombrado por el Presi- 
dente de la repiiblica Mexicana y 
el otro por el Presidente de los 
Estados Unidos, con el consejo y 
aprobacion del Senado. En caso 
de muert«, ausencia 6 incapacidad 
de alguno de los comisionados, 6 
en caso de que alguno de los co- 
misionados cese de funcionar como 
tal, 6 suspenda el ejercicio de sua 
funciones, el Presidente de la re- 
publica Mexicana 6 el Presidente 
de los Estados Unidos, respectiva- 
mente, nombranin desde luego otra 
persona que haga de comisionado 
en lugar del que originalmente fue 
nombrado. 

Los comisionados nombrados de 
esta manera, se reuniran en Wash- 
ington dentro de seis meses, des- 
pues decangeadas las ratificaciones 
de esta convencion, y 4utes de de- 
sempeiiar sus funciones, hardu y 
suscribinin una declaracion so- 
lemne de que examinardn y decidi- 
vdn imparcial y cuidadosamente, 
segun su mejor saber, y conforme 
con el derecho publico, la.justiciay 
equidad, y sin temor 6 afeccion a 
su respectivo pais, sobre todas las 
reclamaciones antes especittcadas, 
que se les sometan por los gobiernos 
de la repiiblica Mexicana y de los 
Estados Unidos, respectivamente, 
y dicha declaracion se asentara en 
la acta de sus procedimieutos. 

Los comisionados procedenin en- 
touces d uombrar una tercera per- 
sona que hara de drbitro en el caso 
6 casos en que ditieran de opinion. 
Si no pudieren convenir en el 
nombre de esta tercera persona, 
cada uno de ellos nombrara una 



358 



ALIEN CLAIMS. 



Bon, and in each and every case in 
which the commissioners may differ 
in opinion as to the decision which 
they ought to give, it shall be de- 
termined by lot which of the two 
persons so named shall be umpire 
in that particular case. The person 
or persons so to be chosen to be 
umpire shall, before proceeding to- 
act as such in any case, make and 
subscribe a solemn declaration in 
a form similar to that which shall 
already have been made and sub- 
scribed by the commissioners, which 
shall be entered on the record of 
their proceedings. In the event of 
the death, absence, or incapacity of 
such person or persons, or of his or 
their omittiug, or declining, or ceas- 
ing to act as such umpire, another 
and different person shall be named, 
as aforesaid, to act as such umpire, 
in the place of the person so origi- 
nally named, as aforesaid, and shall 
make and subscribe such declara- 
tion as aforesaid. 



Article II. 

Thecommissionersshall then con- 
jointly proceed to tlie investigation 
and decision of the claims which 
shall be presented to their notice, 
in such order and in such manner 
as they may conjointly think proper, 
but upon such evidence or informa- 
tion only as shall be furnished by 
or on behalf of their respective gov- 
ernments. They shall be bound to 
receive and peruse all written docu- 
ments or statements which may be 
presented to them by or on behalf 
of their respective governments in 
support of or in answer to any claim , 
and to hear, if required, one person 
on each side on behalf of each gov- 
ernment on each and every separate 
claim. Should they fail to agree in 
opinion upon any individual claim, 
they shall call to their assistance 
the umpire whom they ui«y have 
agreed to name, or who may be de- 
termined by lot, as the case may 
be; and such umpire, after having 
examined the evidence adduced for 



persona, y en todos y cada uno de 
los cases en que los comisiouados 
difieran de opinion respecto de la 
decision que deban dar, se deter- 
minara por suerte quieo de las dos 
personas asl nombradas hara de 
^rbitro en ese caso particular. La 
persona 6 personas que se eligieren 
de esa manera, para ser 4rbitro8, 
har4n y suscribiran 4nte8 de obrar 
como tales, en cualquier ca;»o, una 
declaracion solemne en ana tbrma, 
semejante 4 la que deber^ hab^ 
sido ya hecha y suscrita por ]o6 
comisionados, lo cual se asentari 
tambieu en la acta de los procedi- 
mientos. En caso de muerte, an- 
sencia 6 incapacidad de la persona 
6 personas nombrados ^rbitros, o 
en caso de que suspendau el ejerci- 
cio de sus funciones, se rehusen a 
desempeiiarlas 6 cesen en ellas, 
otra persona sera nombraxlo Arbitro 
de la manera que qneda dicha, en 
Ingar de la persona originalmente 
nombrada, y hard y suscnbirii la 
declaracion ilnte^ menciouada. 

ARTfCULO II. 

En seguida proceder4n jnnta- 
meute los comisionadas a la inves- 
tigacion y decision de las reclama- 
ciones que se les presenten, en el 
orden y dela manera que de comnu 
acuerdo creyeren conveniente, pero 
recibiendo solamente las pruebas 6 
informes que se les miuistreu por 
los respect ivos gobiernos 6 en sn 
nombre. TendrSn obligacion de 
recibir y leer todas las nianifesta- 
cioues 6 documentos escritos qne 
se le presenten por sus gobiernos 
respectivos, 6 en su nombre, en 
ax)oyo 6 respuesta k cualquiera 
reclamacion, y de oir, si se le« pi- 
diere, A, una persona por cada lado, 
en nombre de cada gobierno, en 
todas y cada una de las reelama- 
ciones separadamente. Si dejareu 
de convenir sobre alguna reclama 
cion particular, Uamar^u en su an- 
8ilio al skbitro que hayan nombrado 
de comun acuerdo, 6 a qnien la 
suerte haya designado, segun fuere 
el caso, y el arbitro, despues de 
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and against tbe claim, and after 
having heard, if required, one per- 
son on each side as aforesaid, and 
consulted with the commissioners, 
shall decide thereupon finally and 
without appeal. The decision of the 
commissioners and of the umpire 
shall be given upon each claim in 
writing, shall designate whether any 
sum which may be allowed shall be 
payable in gold or in the currency 
of the United States, and shall be 
signed by them respectively. It 
shall be competent for each govern- 
ment to name one person to attend 
the commissioners as agent on its 
behaU',to present and support claims 
on its behalf, and to answer claim^^ 
made upon it, and to represent it 
generally in all matters connected 
with the investigation and decision 
thereof. 



The President of the United States 
of America and the President of the 
Mexican Republi(5 hereby solemnly 
and sincerely engage to considerthe 
decision of the commissioners con- 
jointly or of the umpire, as the case 
may be, as absolutely final and con- 
clusive upon each claim decided 
upon by them or him respectively, 
and to give full effect to such decis- 
ions without any objection, evasion, 
or delay whatsoever. It is agreed 
that no claim arising out of a trans- 
action of a date prior to the 2d of 
February, 1848, shall be admissible 
under this convention. 



baber examinado las pruebas pro- 
ducidas en favor y en contra de la 
reclamacion y despues de haber 
oido, si se le pidiere, k una persona 
por cada lado, como queda dicho, y 
consultado con los comisionados, 
decidir^ sobre ella finalmente y sin 
apelacion. La decision de los comi- 
sionados y del drbitro se dar4 en 
cada reclamacion por escrito, espe- 
cificar4 si la suma que se conce- 
diere se pagard en oro 6 en moneda 
corriente de los Estados Unidos, y 
ser4 firmada por ellos respectiva- 
mente. Cada gobierno podrd nom- 
brar una persona que concurra k la 
comision en nombre del gobierno 
respectivo, como agente; que pre- 
seuta 6 defienda las reclamaciones 
en nombre del mismo gobierno, y 
que responda 4 las reclamaciones 
hechas contra ^1, y que le repre- 
sente en general en todos los nego- 
cios que tengan relacion con la in- 
vestigacion y decision de reclama- 
ciones. 

El Presidente de la republica 
Mexicana y el Presidente de los 
Estados Unidos de America se com- 
prometen solemne y sinceramente 
en esta convencion, k considerar la 
decision de los comisionados de 
acuerdo, ii del drbitro, segun fuere 
el caso, como absolutamente final 
y definitiva, respecto de cada una 
de las reclamaciones falladas por 
los comisionados 6 el drbitro respec- 
tivameute, y d dar eutero cumpli- 
miento 4 tales decisiones sin obje- 
cion, evasion ni dilacion ninguna. 
Si convieue que ninguna reclama- 
cion que emane de acoutecimientos 
de fecha anterior al 2 de Febrero de 
1848, se admitira con arreglo k esta 
convencion. 



Article III. 



Articulo III. 



Every claim shall be presented 
to the commissioners within eight 
months from the day of their first 
meeting, unless in any case where 
reasons for delay shall be estab- 
lished to the satisfaction of the com- 
missioners, or of the umpire in the 
event of the commissioners differing 



Todas las reclamaciones se pre- 
sentaran k los comisionados dentro 
de ocho meses contados desde el 
dia de su primera reunion, a no ser 
en las casos en que se manifieste 
que haya habido razones para di- 
latarlas, siendo 6stas satisfactorias 
para los comisionados 6 para el 
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iaopiuion thereupon, aud then aud 
io any such case the period for pre- 
senting the claim mjiy be extended 
to any time not exceeding three 
months longer. 

The commissioners shall be bound 
to examine and decide upon every 
claim within two years aud six 
months from the day of their first 
meeting. It shall be competent for 
the commissioners conjointly, or for 
the umpire if they differ, to decide 
in each case whether any claim has 
or has not been duly made, ])re- 
ferred, and laid before them, either 
wholly or to any and what extent, 
according to the true intent and 
meaning of this convention. 



Article IV. 

When decisions shall have been 
made by the commissioners and the 
arbiter in every case which shall 
have been laid before them, the total 
amount awarded in all the cases 
decided in favor of the citizens of 
the one party shall be deducted from 
the total amount awarded to the 
citizens of the other party, and the 
balance, to the amount of three 
hundred thousand dollars, shall be 
paid at the city of Mexico, or at the 
city of Washington, in gold or its 
equivalent, within twelve months 
from the close of the commission, 
to the government in favor of whose 
citizen^ the greater amount may 
have been awarded, without inter- 
est or any other deduction than that 
specified in Article VI of this con- 
vention. The residue of the said 
balance shall be paid in annual in- 
stallments to sin amount not exceed- 
ing three hundred thousand dollars, 
in gold or its equivalent, in any one 
year until the whole shall have been 
paid. 

Article V. 

The high contracting parties 
agree to consider the result of the 
proceedings of this commission as 



arbitro, si los comisionados uo se 
couvinieren, y en ese y otros casos 
semej antes, el periodo para la pre- 
seutacion de las reclamaeiones po- 
dni estenderse por no plazoqae uo 
exceda de tres meses. 

Los comisionados tend ran la obli- 
gacion de examinar y decidir todas 
las reclamaeiones dentro de dos 
anos y seis meses, eoutados desde 
el dia de su primera reunion. Los 
comisionados de comnn acuerdo 
6 el drbitro, si ellos difirieren, po- 
drdn decidir en cada case, si nna 
reclamacion ha side 6 no debida- 
ment« hecha, comunicada y some- 
tida a la comision, ya sea en sa 
totalidad 6 en parte y cual sea esta, 
con arreglo al verdadero espiritu y 
a letra de esta conveucion. 

Articulo IV. 

Cuando los comisionados v el 
arbitro hayan decidido todos los 
casos que les hayan sido debida- 
mente sometidos, la suma total fa- 
Uada en todos los casos decididos 
en favor de los ciudadanos de una 
parte, se deducirjl de la suma total 
fallada en favor de los ciudadanos 
de la otra parte, y la diferencia 
hasta la cantidad de trescieutos mil 
pesos en oro, 6 su equivalente, se 
pagara en la ciudad de Mexico 6 
en la ciudad de W^ashington, al 
gobierno en favor decuyos ciudada- 
nos se haya fallado la mayor canti- 
dad, sin interes, ni otra deduccion 
que laespecificada en el Articulo VI 
de esta convencion. El resto de 
dichadiferenciase pagara en abonos 
anuales que no excedan de tres- 
cieutos mil pesosen oro,6 su equiva- 
lente, hasta que se haya pagado el 
total de la diferencia. 



Articulo V. 

Las altas paites contratautes 
convienen en considerar el resul- 
tado de los procedimientos de esta 
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a fall, perfect, and final settlement 
of every claim upon either govern- 
ment arising out of any transaction 
of a date prior to the exchange of 
the ratifiations of the present con- 
vention ; and further engage that 
every such claim, whether or not 
the same may have been presented 
to the notice of, made, preferred, or 
laid before the said commission, 
shall, from and after the conclusion 
of the proceedings of the said com- 
mission, be considered and treated 
as finally settled, barred, and thence- 
forth inadmissible. 

Article VI. 

The commissioners and the um- 
pire shall keep an accurate record 
and correct minutes of their pro- 
ceedings, with the dates. For that 
purpose they shall appoint two sec- 
retaries versed in the language of 
both countries to assist them in the 
transaction of the business of the 
commission. Each government 
shall pay to its commissioner an 
amount of salary not exceeding 
forty-five hundred dollars a year in 
the currency of the United States, 
which amount shall be the same for 
both governments. The amount of 
compensation to be paid to the um- 
pire shall be determined by mutujil 
consent at the close of the commis- 
sion, but necessary and reasonable 
advances may be made by each gov- 
ernment upon the joint recommen- 
dation of the commission. The 
salary of the secretaries shall not 
exceed the sum of twenty-five hun- 
dred dollars a year in the currency 
of the United States. The whole 
expenses of the commission, includ- 
ing contingent expenses, shall be 
defrayed by a ratable deduction on 
the amount of the sums awarded by 
the commission, provided always 
that such deduction shall not ex- 
ceed five per cent, on the sums so 
awarded. The deficiency, if any, 
shall be defrayed in moieties by the 
two governments. 



comision, como arreglo completo, 
perfecto y final, de toda reclama- 
cion contra cualquiera gobierno, 
que proceda de acontecimientos de 
fecha anterior al canje de las rati- 
ficaciones de la presente conven- 
cion ; y se comprometen adem^ a 
que toda reclamacion, ya sea que 
se hay a presentado 6 no d la refe- 
ridacomision,seraconsideradaytra- 
tada, coneluidos los procedimientos 
dedicha comision, como finalmente 
arreglada, desechada y para siem- 
pre inadmisible. 



ARXfCULO VI. 

Los eomisiona<los y el iirbitro 
llevardn una relacion fiel y actas 
^sactas de sus procedimientos con 
especificacion de las fechas; con 
este objeto nombraran dos secreta- 
rios versados en las lenguas de am- 
bospaises,paraquelesayuden en el 
arreglo de los asuntosde la comision. 
Cada gobierno pagard a su comi- 
sionado un sueldo que no exceda 
de cuatro mil quinientos pesos al 
alio, en moneda corriente de los 
Estados Unidos, cuya cantidad 
sen\ la misma para dmbos gobier- 
nos. La compensacion que haya 
de pagarse al drbitro se determi- 
nar4 por eonsentimiento miituo, al 
terminarse la comision; pero po- 
drj^n hacerse por cada gobierno 
adelantos necesarios y razonables 
en virtud de larecommendaeion de 
los dos comisionados. EI sueldo de 
los secretarios no excederfi de la 
suma de dos mil quinientos pesos al 
ano, en moneda corriente de los Es- 
tados Unidos. Los gastos todos de 
la comision, inclujendo los contin- 
gentes, sepagaran con unareduccion 
])roporcionalde la cantidad total fa- 
llada por los comisionados, siempre 
que tal deduccion no exceda del cinco 
porcientodolascantidadesfalladas. 
Si hubiere algun deficiente, lo cu- 
brin'in umbos gobiernos por mitad. 
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Article VII. 



AETfCULO VII. 



The present convention shall be 
ratified by the President of the 
United States, by and with the 
advice and consent of the Senate 
thereof, and by the President of the 
Mexican Republic, with the appro- 
bation of the Congress of that re- 
public, and the ratifications shall 
be exchanged at Washington within 
nine months from the date hereof, 
or sooner, if possible. 

In witness whereof the respective 
plenipotentiaries have signed the 
same and have affixed thereto the 
seals of their arms. 

Done at Washington, the fourth 
day of July, in the year of our Lord 
one thousand eight hundred aud 
sixty-eight. 



WILLIAM H. SEWAIID. 
M. ROMERO. 



L. S. 
L. S. 



La presente convencion 8er4 ra- 
tificada por el Presidente de la re- 
piiblica Mexican a, con aprobacion 
del Congreso de la misma, y por el 
Presidente de los Estados Uni- 
dos, con el consejo y aprobacion 
del Senado de los mismos, y las 
ratificaciones se cangearan en 
Washington dentro de nueve meses 
contados desde la fecha de la con- 
vencion, 6 4ntes, si fuere posible. 

En f§ de lo cual, los respectivos 
plenipoteuciarios la h6mos nrmado 
y sellado con nuestrossellos resiiec- 
tivos. 

Hecho en Washington el dia 
cuatro de Julio del ano del Sefior 
mil ochocientos sesenta y ocho. 

M.ROMERO. [L.s.1 

WILLIAM H. SEWARD. [L. s.] 



And whereas the said convention has been duly ratified on both parts, 
and the respective ratifications of the same have this day been exchanged : 

Iflow, therefore, be it known that I, Andrew Johnson, President of the 
United States of America, have caused the said convention to be made 
public, to the end that the same, and every clause and article thereof^ 
may be observed and fulfilled with good faith by the United States and 
the citizens thereof. 

In testimony whereof, I have hereunto set my haud, and caused the 
seal of the United States to be affixed. 

Done at the city of Washington this first day of February, in the year 
of our Lord one thousand eight hundred and sixty-nine, and of the inde- 
pendence of the Uuited States of America the ninety-third. 

[SEAL.] ANDREW JOHNSON. 

By the President : 

William H. Seward, Secretary of State. 



CONVENTION BETWEEN THE UNITED STATES OF AMERICA AND THE MEX- 
ICAN REPUBLIC FOR THE FURTHER EXTENSION OF THE DURATION OF 
THE JOINT COMMISSION RESPECTING CLAIMS, ORIGINALLY FIXED BY 
THE CONVENTION OF JULY 4, 18(i8. CONCLUDED NOVEMBER '20, 1874; 
RATIFICATION ADVISED BY SENATE JANUARY 20, 1875; RATIFIED BY 
PRESIDENT JANUARY 22, 1.^75; RATIFIED BY PRESIDENT OF MEXICO 
DECEMBER 21, 1874 ; RATIFICATIONS EXCHANGED AT WASHINGTON JAN- 
UARY 28, 1875; PROCLALMED JANUARY 29, 1875. 

By the President of the United States of America, 



A PROCLAMATION. 



Whereas a conventiou between the United States of America and 
the Mexican Republic for further extending the time originally fixed 
by the convention between the same parties of the 4th of July, 1868, 
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and extended by those of the 19th of April, 1871, and of the 27th of 
November, 1872, for the duration of the joint commission on the subject 
of claims, was concluded and signed by their respective plenipotentiaries 
at Washington on the 20th day of November, 1874, the original of 
which convention, being m the English and Spanish languages, is word 
for word as follows : 



Convention between the United States 
of America and the Mexican Re- 
public. 

Whereas, pursuant to the con- 
vention between the United States 
and the Mexican Kepublic of the 
10th day of April, 1871, the func- 
tions of the joint commission under 
the convention between the same 
parties of the 4th of July, 1868, were 
extended for a term not exceeding 
one year from the day on which they 
were to terminate according to the 
convention last named; 

And whereas, pursuant to the 
first article of the convention be- 
tween the same parties, of the twen- 
ty-seventh daj' of November, one 
thousand eight hundred and seven- 
ty-two, the joint commission above 
referred to was revived and again 
extended for a term not exceeding 
two ye^irs from the day on which 
the functions of the said commis- 
sion would terminate pursuant to 
the said convention of the nine- 
teenth day of April, 1871 ; but 
whereas the said extensions have 
not proved sufficient for the dis- 
posal of the business before the said 
commission, the said parties being 
equally animated by a desire that 
all that business should be closed, 
as originally contemplated, the 
President of the United States has 
for this i)urpose conferred full pow- 
ers op Hamilton Fish, Secretary 
of State, and the President of the 
Mexican Republic has conferred like 
powers on Don Iguacio Mariscal, 
Envoy Extraordinary and Minister 
Plenipotentiary of that republic to 
the United States; and the said 
Plenipotentiarieshavingexchanged 
their full powers, which were found 
to be in due form, have agreed upon 
the following articles: 



Convencion entre la Republica Mexi- 
cana y loe Ehtados Unidos de 
America. 

Considerando : Que, conforme k 
la convencion celebrada entre la 
Kepublica Mexicana v los Estados 
Unidos el 19 de Abril de 1871, las 
funciones de la comision mista 
establecida por la convencion entre 
las mismas partes, del 4 de Julio de 
1868, fueron prorogadas por un 
t^rmino qne no excediera de un ano 
contado desde el dia en que debian 
terminar con arreglo k la conven- 
cion ultimamente citada : 

Y que, si bien conforme al arti- 
culo primero de la convencion entre 
las mismas partes, del veintisiete 
de Noviembre de mil ochocientos- 
setenta y dos, la refer ida comision 
mista fu6 revivida y de nuevo pro- 
rogada por un t^rmino que no ex- 
cediese de dos anos contados desde 
el dia en €^e las funciones de dicha 
comision habian de terminar segun 
la citada convencion del diez y 
nueve de Abril de 1871, dichas pro- 
roga« no han sido suiicientes para 
el despacho de los negocios pen- 
dientes ante dicha comision, ha- 
lliindose las referidas partes igual- 
mente animadas del deseo de que 
todos esos negocios queden con- 
cluidos como se estipulo original- 
men te, el Presidente de la Ileptib- 
lica Mexicana ha conferido con este 
fin plenos poderes d Don Ignacio 
Mariscal, EnviadoExtraordinarioy 
Ministro Plenipotenciario de dicha 
Kepiiblica en los Estados Unidos, 
y el Presidente de los P^stados Uni- 
dos ha conferido iguales poderes & 
Hamilton Fish, Secretario de Esta- 
do. Y estos Plenipotenciarios, ha- 
biendo cange^ido sus poderes plenos,. 
queseencontraron en debidaforma^ 
han convenido en los articulos si- 
guientes : 
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Article I. 

The bigli contracting parties 
agree tbat the said commission 
shall again be extended, and that 
the time now fixed for its duration 
shall be prolonged for one year from 
the time when it would have ex- 
pired pursuant to the convention 
of the twenty-seventh of Novera- 
ber, 1872 ; that is to say, until the 
thirty-first day of January, in the 
year one thousand eight hundred 
and seventy-six. 

It is, however, agreed that noth- 
ing contained in this article shall 
in any wise alter or extend the time 
originally fixed by the convention 
of the 4th July, 1868, aforesaid, for 
the presentation of claims to the 
<*ommission. 



Article II. 

It is further agreed that, if at the 
expiration of the time when, pur- 
suant to the first article of this con- 
vention, the functions of the com- 
missioners will terminate, the um- 
pire under the convention should 
not have decided all the cases 
which may then have been referred 
to him, he shall be allowed a fur- 
ther period of not more than six 
months for that purpose. 

Article III. 

All cases which have been de- 
cided by the commissioners or by 
the umpire heretofore, or which 
shall be decided prior to the ex- 
change of the ratifications of this 
convention, shall from the date of 
such exchange be regarded as defi- 
nitively disposed of, and shall be 
considered and treated as finally 
settled, barred, and thenceforth in- 
admissible. And, pursuant to the 
stipulation contained in the fourth 
article of the convention of the 
fourth day of July, one thousand 
«ight hundred and sixty-eight, the 
total amount awarded in cases 



Articulo I. 

Las alt as partes contra tan tes 
couvienen en que el termino ahora 
fijado para la duracion de la co- 
mision mencionada se extienda de 
nuevo, prorogdndose por un ano 
contado desde el tiempo en que 
espiraria con arreglo a la conven- 
cion del veintisiete de Noviembre 
de mil ochocientos setenta y dos: 
es decir, hasta el treinta y uno de 
Enero de mil ochocientos setenta y 
seis. 

Queda sin embargo convenido 
que nada de lo que coiitieue este 
articulo alterar^ 6 extendeni de 
modo alguno el termino original- 
meute fijado por la convencion del 
cuatro de Julio de mil ochocientos 
sesenta y ocho, ya referida, para 
presentar reclamaciones dute la 
comision. 

ARTfcULO II. 

Se conviene ademds eu que, si al 
espirar el tiempo en que confbrme 
al articulo primero de la presente 
convencion terminen las funciones 
de los comisionados, el drbitro es 
tablecido por la convencion no 
hubiese decidido todos los casos que 
se le hubieren sometido hasta eu- 
tonces, quedara facultado para ha- 
cerlo en uu nuevo periodo que no 
exceda de seis meses. 

ARTfCLLO III. 

Todas las reclamaciones que ban 
sido sentenciadas ])or los comisio- 
nados 6 por el arbitro hasta la pre- 
sente fecha, 6 que sean sentencia- 
das dntes del eange de las ratifica- 
clones de esta convencion, ser^n 
consideradas desde la fecha de e«e 
cangecomo definitivamente resuel- 
tas, y se consideraran y tratarda 
como finalmente arregladas y en lo 
futuro inadmisibles. Y, conforme 
(i la estipulacion coutenida en el 
articulo cuarto de la convencion 
del cuatro de Julio de 1868, la snma 
total fallada en casos ya decididos, 
y que se decidan antes del cange 
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dy decided, aud which may be 
led before the exchange of rati- 
ons of this convention, and in 
ases which shall be decided 
n the times in this convention 
ictively named for that pur- 

either by the commissioners 
r the umpire, in favor of citi- 
of the one party, shall be de- 
hI from the total amount 
ded to the citizens of the other 
', and the balance, to the 
int of three hundred thousand 
rs, shall be paid at the city of 
CO, or at the city of Washing- 
in gold or its equivalent, with- 
elve months from the 31st dav 
anuary, one thousand eight 
red and seventy-six, to the 
rnment in favor of whose ci ti- 
the greater amount may have 

awarded, without interest or 
»ther deduction than that spe- 
[ in article VI of that conven- 
The residue of the said bal- 
shall be paid in annual install- 
s, to an amount not exceeding 
I hundred thousand dollars, in 
or its equivalent, in any one 

until the whole shall have 
paid. 

Article IV. 



de ratiflcaciones de esta conven- 
cion, y en todos los casosque estu- 
vieren decididos dentro de los pla- 
zos respectivamente fijados con tal 
fin en la convencion presente, ya 
sea por los comisionados 6 por el 
arbitro, en favor de ciudadauos de 
una de las partes, serd deducida 
de la suma total fallada en favor 
de los ciudadauos de la otra parte, 
y la diferencia hasta la cantidad 
de trescieutos mil pesos, se pagard 
en la ciudad de Mexico 6 en la de 
Washington, en oro 6 su equiva- 
lente, dentro de doce meses con- 
tsidos desde el 31 de Enero de mil 
ochocientos setenta y seis, al gobier- 
no en favor de cuyos ciudadauos se 
hubiere fallado la mayor cantidad^ 
sin iuteres, ni otra deduccion que 
la especiflcada en el articulo VI de 
aquella convencion. El resto de 
dicha diferencia se pagard en 
abonos anuales que no excedan de 
trescientos mil pesos en oro, 6 su 
equivalente, hasta que se baya 
pagado el total de la diferencia. 



Articulo IV. 



e present convention shall be 
ed, and the ratifications shall 
scbanged at Washington, as 
as possible. 

witness whereof the above- 
id Plenipotentiaries have 
id the same and affixed thereto 
respective seals, 
ne in Washington the twen- 
day of November, in the year 
thousand eight hundred and 
ity-four. 



lAL. 

;al. 



HAMILTON FISH. 
IGNO. MARISCAL. 



La presente convencion serarati- 
ficada y las ratificaciones se can- 
geardn en Washington a la breve- 
dad posible. 

En testimonio de lo cual^ los 
Plenipotenciarios 4ntes menciona- 
dos firmdron la presente y le pusi^- 
ron sus respectivos sellos. 

Hecho en Washington el dia 
veinte de Noviembre del auo mil 
ochocientos setenta y cuatro. 



SELLO. 
SELLO. 



IGNO. MARISCAL. 
HAMILTON FISH. 



d whereas the said convention has been duly ratified on both parts, 
he respective ratifications were exchanged in this city on the 28th 
nt : 

w, therefore, be it known that I, Ulysses S. Grant, President of 
Inited States of America, have caused the said convention to be 
) public, to the end that the same, and every clause and article 
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thereof, may be observed aud fulfilled with good faith by the United 
States and the citizens thereof. 

In witness whereof I have hereunto set my hand, and caused the seal 
of the United States to be affixed. 

Done at the city of Washington, this twenty-ninth day of Jannary, 
in the year of our Lord one thousand eight hundred and seventy- 
[SEAL.] five, and of the Independence of the United States the ninety- 
ninth. 

U. S. GRANT. 
By the President : 

Hamilton Fish, 

Secretary of State. 



RULES AND ORDERS OF THE UNITED STATES AND MEXICAN JOINT COM- 

MISSION. 

JOINT COMMISSION OF THE UNITED STATES OF AMERICA AND THB 

UNITED STATES OF MEXICO. 

Ordered^ That the commission adopts and prescribes the following 
rules for the regulation of the business of the commission, namely : 

Eules and regulations of the commissioners appointed under tJie conrentum 
between the United States of America and the United States of Mexico^ aj 
July 4, 1868, as adopted August the 10^^, 1869, a^id amended by order of 
the 23d of December, 1869. 

1. All claims filed with the commission by the respective go veromeBts 
shall be entered in duplicate dockets, one kept by each of the two sec- 
retaries, in his respective language, in the order in which they are 
referred. 

Separate dockets shall be kept for the claims, respectively, of citizens 
of the United States and for those of citizens of the Mexicaa Bepablic. 

Duplicate records shall be kept in like manner of all the proceedings 
of the commissioners. 

2. All claims provided for by the convention shall be presented 
through the respective governments on or before the 31st day of March, 
1870, unless at a later day, for special cause shown to the satisfaction of 
the commissioners. 

3. All persons having claims shall file memorials of the same with the 
respective secretaries. 

Every memorial shall be signed and verified by the claimant, or, in 
his absence from the District of Columbia, by his attorney in fact, such 
absence being averred by such attorney, and it shall be subscribed by 
his solicitor or counsel. 

It shall set forth particularly the origin, nature, and amount of the 
claim, with other circumstances, as follows: 

(a.) The amount of the claim ; the time when and place where it arose; 
the kind or kinds and amount of property lost or injured ; the facts and 
circumstances attending the loss or injury out of which the claim arises; 
and all the facts upon which the claim is founded. 

{b,) For and on behalf of whom the claim is preferred. 
^ (c.) Whether the claimant is now a citizen of the United States or of 
the Mexican Kepublic, as the case may require ; and, if so, whether he 
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is a native or uatiiralized citizen, and where is now his domicile ; and if 
he claims in his own right, then whether he was a citizen when the 
claim had its origin, and where was then his domicile ; and if he claims 
in the right of another, then whether such other was a citizen when the 
claim had its origin, and where was then, and where is now, his domi- 
cile ; and if in either case the domicile of the claimant, at the time the 
claim had its origin, wa« in any foreign country, then whether such 
claimant was then a subject of the government of such couYitry, or had 
taken any oath of allegiance thereto, 

(d.) Whether the entire amount of the claim does now, and did at the 
time when it had its origin, belong solely and absolutely to the claim- 
ant, and if any other person is or has been interested therein or in any 
part thereof, then who is such other person, and what is or was the na- 
ture and extent of his interest ; and how, when, and by what means, 
and for what consideration, the transfer of rights or interests, if any 
such was made, took place between the parties. 

(e,) Whether the claimant, or any other who may at any time have 
been entitled to the amount claimed, or any part thereof, had ever re- 
ceived any, and, if any, what sum of money, or other equivalent or indem- 
Difleation for the whole or any part of the loss or injury upon which the 
claim is founded -, and, if so, when and from whom the same was re- 
ceived. 

(/.) Whether the claim was presented prior to the 1st of February, 
1869, to the department of state of either government, or to the minis- 
ter of the United States at Mexico, or that of the Mexican Republic 'at 
Washington, and to which and at what time. 

4. All motions and arguments addressed to the commissioners shall 
be made in writing and filed with the secretaries, who shall note thereon 
the time when they are received. 

Brief verbal explanations may be made after the opening of each day's 
session, by or in behalf of the agents of the respective governments. 

5. Of all memorials, twenty printM copies in quarto form in English, 
and twenty in Spanish, shall be filed with the respective secretaries. 

Citizens of the United States may file their documents and proofs in 
English, and citizens of the Mexican Republic may file theirs in Span- 
ish, and in both cases in manuscript, subject to the further order of the 
commissioners in this respect. 

6. When a claimant shall have filed his proofs in chief and argument 
in support thereof, the adverse proofs and argument on the part of the 
United States, or of the Mexican Republic, shall be filed within the term 
of four months ; but, upon good cause shown on either side, this period 
may be extended in particular cases. 

By order of the commissioners : 

GEORGE G. GAITHER, 
J. CARLOS MEXIA, 

iSecreiaries. 



ADDITIONAL ORDERS. 

On the I2th of August, 1SG9, the commission adopted the following 

ORDER. 

That the secretaries of this commission take charge of all the papers 
belonging to the commission, and not allow them to be withdrawn from 
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the office, but furnish parties interested or their counsel all conveDient 
opportunities, in the office and in presence of either of the secretaries, 
of examining and making extracts from the same. 

On the 29th of December, 18G9, the commission adopted the following 

ORDER. 

That the secretaries keep a book, to be called the " notice docket" 

(a.) A claim is prepared in chief whenever a memorial, with the proofs 
and argument relied on in support thereof, shall be tiled. Such claim 
shall be entered, by direction of the agent representing it, on the notice 
docket, the secretaries noting the date of the entry on the docket. 

(b,) Such entry shall be notice, under the rules, to the government 
against whom such claim is preferred, that the claimant is ready ; there- 
upon proofs and arguments in answer thereto (if any are insisted on) mast 
be filed in four months from the date of such entry, unless, for cause 
shown, further time is allowed. 

(c.) Rebutting proofs and argument in support of the claim ma^be 
afterwards filed or waived, and in either case the claim shall be entered 
" heard'' by the commissioners. 

On the 21st of January, 1870, the commission adopted the following 

i ORDER. 

Every claimant purporting to be a citizen of either country, party to 
this convention, shall disclose the facts upon which he bases his citizeD- 
ship, either in his memorial or by affidavit. If a native, he shall, so far 
as in his power, disclose the time and place of his birth ; if naturalized, 
he shall file a copy of his naturalization papers, in all cases where it is 
in his power, and if not in his power to do so, he sball show why : Pro- 
vided, The affidavit above required may be put in at any time before a 
hearing, on such terms As may be deemed proper. 

On the 20th of June, 1870, the commission adopted the following 

ORDERS. 

1. That all claims presented to the commission since the adjourn- 
ment*^^ be received and entered upon the dockets for preparation, inves- 
tigation, and decision, as in other cases. 

2. That the time for filing claims before this commission be extended 
from the 31st day of March last to the 30th of June, instant, and includ- 
ing the latter day, after which time no further claims will be received. 

3. That further time be granted to all claimants whose cases are or 
may hereafter be entered on the dockets of this commission, to file me- 
morials of the same until the 1st day of January, 1871. 

On the 13th of July, 1870, the commission adopted the following 

ORDER. 

All claimants who have heretofore filed memorials, as required by the 
rules, and have not prepared their claims for hearing, must make prep- 
aration on or before the 1st of November next, at which date the secre- 

^'^The adjournmeut referred to was from January 31, 1870, to June 1, 1870. 
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taiies of this Oommission are directed to enter snch claims upon the 
notice-docket ; and all other claims not now ready mast be prepared by 
claimants on or before the 1st of January next^ at which period the 
secretaries are directed to place them, also, npon the said docket: and 
claims thas placed will be disposed of ander the rules applicaole to 
other cases on that docket. 
The foregoing orders are truly copied from the originals of record. 

EANDOLPH COTLB, 
J. OAELOS MEXIA, 

Secretaries. 



IN THE JOINT COMMISSION OF THE UNITED STATES AND MEXICO, UNDER 

THE CONVENTION OP JULY 4, 1868. 

Satubdat, January 20, 1872. 

The Oommissioners how give notice that all claims by the United 
States v$. Mexico, and all claims by the latter government v$. the former, 
not disposed of before that date, will, on the first day of April next, be 
entered ^* heard ;" whereapon the Commission will proceed immediately 
to dispose of them, in ob^ience to the reqairements of the convention. 
Trae copy from the record. 

EANDOLPH COTLE, 
J. OAELOS MEXIA, 

Secretaries. 
H. Eep. 131 24 



ADDENDA. 



The following is inserted because the books are referred to in the 
matter furnished by foreign governments: 

LiBBABY OF GONaSESS, 

Washingionj February 23, 1875. 

In behalf of the Joint Committee of both Houses of Oong^ess on iht 
Library, the undersigned has the honor to acknowledge the reception 
of Oesterreich Gesetze, 4 vols., 12mo ; Turkey, Legislation ottomaoe, 
2 vols.; Italy, Godice civile, 2 vols.; Italy, Legge per Funificazioni del 
Begno, 1 vol.; Danemark, Gonstitution du Eoyaume, 1 vol.; France, Bol- 
letin des Lois, and Journal oificiel, 3 pamphlets, presented by yourself 
to the Library of Gongress. 

Very respectfully, your obedient servant, 

A. R. SPOFFORD, 
Librarian of Congre$i, 
To Hon. Wm. Lawbence, 

Chairman Committee on War- Claims. 

P. S. — The above works are placed in the law department of the 
Library, in the chapter of national codes and statute law. 



THE ASSIGNMENT OF CLAIMS AGAINST THE UNITED STATES. 

The act of Gongress of February 26, 1853, (10 Statutes, 170,) which 
seems to be an enlargement of the act of July 29, 1846, (9 Statutes, 41,) 
prohibits the assignment of claims against the United States. See 
Bevised Statutes, §3477. On this subject see Painter vs. Drum, 40 
Penn. E., 467 ; Ghild vs. Trist, 1 Washington Law Eeporter, 1 ; Sines 
vs. The United States, 1 iJott & H., 12; Peirce vs. United States, 
1 K & H., 270. 

OF CONTRACTS TO PROCURE LEGISLATION FOR THE PAYMENT OF 

CLAIMS. 

This subject was discussed before the Supreme Gourt of the United 
States in February, 1875, in the case of Nicholas P. Trist vs. Linus M. 
Ghild. The report of that case will doubtless show much learning on 
the subject. 

Among the questions discussed were these : 

Is a contract to secure the passage of a bill through Gongress to paj 
a claim void as against public policy t 

If not, can the claimant be enjoined from collecting the money from 
the Treasury appropriated by such act without paying for such services f 

Gan a lien be created on the money so appropriated t 

If the lien can exist, is the holder of it entitled to interest on tbe 
amount t 

On these questions see — 

As to public policy — Marshall vs. Baltimore E. E., 16 Howard, 314; 
Tool Gompany vs. Norris, 2 Wallaee, 54 ; Harris vs. Eoof, 10 Barboor, 
489 ; Hunt vs. Test, 8 Alabama, 713 ; Paschal's Gase, 10 Wallace, 483 ; 
Mills vs. Mills, 36 Barbour, 474. 
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A8 to lien — Vice-chancellor Malins, Bank of Hindustau, L. E., ch. 7, 
p. 126, note I; Mercer vs. Greaves, L. R., 7 Queen's B., 603; Brunsdon 
V8. Allard, 2 E. and E., 19 vol., 105 C. L. E ; Jenkins V8, Hooker, 19 Bar- 
bour, 435. 

As to the practice in England — A statement of theEnpflish parliament- 
ary practice will be found in Eiddell's Eailway Parliamentary Practice, 
London, 1846. 

See, also. Standing Orders of the House of Commons, 1859 ; List of 
Gbarges for Parliamentary Agents, Attorneys, Solicitors, and others, 
prepared by the Clerk of Parliament, 1867. 

For interesting statistics of private bills, see Parliamentary Acts and 
Papers, 1863, vol. 44 : Eeturns relating to private bills. 

A large mass of valuable testimony concerning the method, cost, &c., 
of prosecuting private bills in Parliament will be found in the Parlia- 
mentary Eeports from Committees, vol. 14, 1857-8. 

In this last will be found the testimony of Mr. T. Coates, who is the 
parliamentary agent referred to in the brief. 

OTHER QUESTIONS. 

Various other questions as to claims will be found referred to in 
Brightley's Federal Digest, titl^ ** Public Accounts," 714, and in the 
supplement, p. 308. 



CONSTRUCTION OP THE ACT OF JULY 4, 1864, &C. 

The following opinion of the Attorney-Genei:al is given for informa 
tion : 

Department of Justice, 

April 6, 1871. 
Hon. George S. Boutwell, 

Secretary of the Treasury: 

Sir : I have received yoar letter of the 2lst nltimo, reqiiestine my opinion upon cer- 
tain qaestions arising under the act making appropriations for the support of the Army 
for the year ending June 30, 1872, and for other purposes, approved March 3, 1871. 

The second section of that act provides for the appointment of a board of commis- 
sioners, *' whose duty it shall be to receive, examine, and consider the justice and valid- 
ity of such claims as shall be brought before them of those citizens who remained loyal 
adherents to the cause and the Government of the United States during the war, for 
stores or supplies taken or furnished during the rebellion for the use of the Army 
of the United States in States proclaimed as in insurrection against the United States, 
including the use or loss of vessels or boat« while employed in the military service of 
the United States. • • * ». And upon satisfactory evidence of the justice and 
validity of any claim, the commissioners shall report their opinion, in writing, in each 
case, and shall certify the nature, amount, and value of the property taken, uirnished, 
or nsed,as aforesaid.'' 

The fourth section is in these words: " That said commissioners shall make report of 
their proceedings, and of each claim considered by them, at the commencement of each 
session of Congress to the Speaker of the House of Representatives, who shall lay the 
same before Congress for consideration ; and all claims within this act, and not pre- 
sented to said board, shall be barred, and shall not be entertained by any Department 
of the Government, without further authority of Congress." 

On the 16th day of August, in the year 1861, President Lincoln issued a proclama- 
tion declaring the inhabitants of the States of Georgia, South Carolina, Virginia, North 
Carolina, Tennessee, Alabama, Louisiana, Texas, Arkansas, Mississippi, and Florida, 
(''except the inhabitants of that part of the State of Virginia lying west of the Alle- 
ghany Mountains, and of such other parts of that State and the other States hereinbe- 
fore named, as may mainiain a loyal adhesion to the Union and the Constitution, or 
may be from time to time occupied and controlled by forces of the United States 
engafired in the dispersion of said insurgents,") to be in a state of insurrection against 
he United States. (12 U. S. Stats., p. 1262.) 
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The act of June 7, 1862, sect ion 2« directs. ** That, on or before the Ist day of July 
next, the President, by bis proclamation, sball declare in what States Mid parts <^ 
States said insurrection exists/' In accordance with this act, President Lincoln, on 
the 1st d&y of July, 1862, issued his proclamation declaring that the States of Soatb 
Carolina, Florida, Qeoreia, Alabama, Louisiana, Texas, Mississippi, Arkansas, Tennes- 
see, North Carolina, and the State of Virginia, except thirty-nine named counties, sll 
in what was then the western part of that State, were in insurrection and rebellion. 
(12 U. S. Stats., p. 1266.) The counties of Berkeley and Jefferson are not among the 
counties named. 

The act of July 4, 1864, provided that all claims of loyal citizens in States not in 
rebellion, for quartermaster's stores and subsistence actually furnished to the Army of 
the United States, and receipted for by the proper officers receiving the same, or which 
might have been taken by such officers without giving such receipt, sboold be submit- 
ted to the Quartermaster-General of the United States, or the Commissary-GenenJ of 
Subsistence, (as the case may be,) accompanied with the proofs presented by the claim- 
ant ; and these officers were required to cause each claim to be examined, and, if con- 
vinced that it was just, and of the loyaltj of the claimant, and that the atores had been 
actually received or taken for the use of, and used by, the Army, then to report each 
case to the Third Auditor of the Treasury, with a recommendation for settlement 
(13 U. S. Stats., pp. 381, 382.) 

The Joint resolution of June 18, 1866, extends the provisions of this act to the conn- 
ties of Berkeley and Jefferson, which had become part of the State of West Vir^^it. 
(14 U. S. Statutes, 360.) The joint resolution of July 28, 1866, extends the provision! 
of the same act to loyal citizens of the State of Tennessee. (14 U. S. Statutes, 370.) 

The act of February 21 , 1867, declares that the act above cited, of July 4, 1864,*** shall 
not be construed to authorize the settlement of any claim for supplies or stores taken 
or furnished for the use of, or used by, the armies of the United States, nor for the occn- 
pation of or injury to real estate, nor for the oonsumption, appropriation, or destrac- 
tion of, or damage to, personal property bv the military authorities or troops of the 
United States, where such claim onginatea during the war for the suppression of the 
southern rebellion, in a State, or part of a State, declared in insurrection by the proclir 
mation of the President of the United States, dated July first, eighteen hundred and 
sixty-two, or in a State which by an ordinance of secession attempted to withdraw 
from the United States Government : Providedf That nothing herein contained shall 
repeal or modify the effect of any act or joint resolution extending the provisions of 
the said act of July fourth, ei&hteen hundred and sixty-four, to the loyal citizens of the 
State of Tennessee, or of the State of West Virginia, or to any county therein. (14 U. 
S. Stats., 397.) 

Tour first question is this: Does the act of March 3, 1871, repeal, displace, or supa- 
sede, so far as the State of Tennessee, and the counties of Berkeley and Jefferson, in 
West Virginia, are concerned, the acts of July 4, 1864, and February 21, 1867, and the 
joint resolutions of June 18 and July 28^ 1866 f 

If there had been no previous legislation on the subject of claims arising in Tennea- 
see, and the counties of Berkeley and Jefferson in West Virginia, the act of March 3, 
1871, would undoubtedly have been construed to embrace such claims. It sends to the 
board such claims of the defined classes as. originated in States (including, by fair 
construction, parts of States) proclaimed in insurrection. Tennessee and the part of 
Virginia then embracing said counties were so proclaimed. 

But the act contains no express words of repeal ; and are its provisions so repngnant 
to the prior legislation in relation to that State and those counties, as to work a repeal 
by implication f Repeal by implication is not favored ; and a later act does not repeal 
a prior act by implication unless there is a positive repugnance between the two.— 
(Dwaris on Statutes, p. 533 ; Dr. Foster's Case, Rep., Pt. II, pp. 62-64 ; Wood r«. The 
United States, 16 Pet. Hep., p. 342 ; Bo wen V8, Lease, 5 Hill's Rep., p. 221.) 

The act of July 4, 1864, as extended by the resolutions of June and July, 1866, pro- 
vided for settling in the Departments claims of the defined classes arising in said State 
and counties. The act of March 3, 1871, provides that all claims considered by the board 
shidl be reported to the Speaker of the House for submission to Congress, a provision 
which would be nugatory if the claims might meanwhile b^ settled elsewhere. It 
shuts out from any JDepartment all claims within the act which but for this prohibi- 
tion some Department would entertain. 

What claims can these be except claims from Tennessee and the said counties t 
Claims from the loyal States are not within the act. Claims of the classes in question 
^om the disloyal States, except from Tennessee and said counties, are never entertained 
by any Department ; hence these words of exclusion can have no operation except 
upon claims from said State and counties. 

Here, then, is found the repugnancy between the act of March 3, 1871, and the prior 
legislation in relation to Tennessee and Siid counties, which the rule requires in order 
to work a repeal by implication. 

An additional argument in support of the same construction is derivable from the act 
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of February 21, 1867, abov^e quoted. la that act Congress placed a restricted constrnc- 
tion upon the act of July 4, 1864 ; and bavin;; nsed general language, which would ex- 
tend tnis restriction to Tennessee and the counties in question, took care to reserve 
said State and counties from the operation of this general language by special provis- 
ion. In passing the act of March 3, 1871, Congress must have had in mind all the leg- 
islation upon the general subject, and the omission to make, in favor of that State and 
those counties, the exception which was made in the act of 1867 signifies that such ex- 
ception was not intended. 

1 am therefore of opinion that the act of March 3, 1871, repeals the act of July 4, 
1864, and the Joint resolution of June 18 and July 28, 1866, so far as Tennessee and 
«aid counties are concerned, and places that State and those counties upon the same 
footing, in respect to these clai ms, as other insurrectionary States. 

Your second question is as folio ws : If the first question be answered in the affirma- 
tive, when did or will such chan ge in the law become operative, and how will such 
•claims from the said State and co unties submitted under the former law of March 3, 
1871, be affected thereby f 

The act of March 3, 1871, as to the matter under consideration, taking effect imme- 
diately, all such claims have been improperly submitted to the Departments since the 
3d day of March, 1871. 

The additional question which your letter presents relates to a supposed distinction 
between property *' taken " and property '* furnished,'* as those words are used in the 
act of March 3, 1871. 

These words are not new in statutes upon this subject. They are found in the act of 
Jnlv 4, 1864, and also in the act of February 21, 1867. 

The act of July 4, 1864, indicates the different senses in which these words were used 
by Congress. The property for which the proper officers gave receipts is described as 
** fnmiuied " to the Army, and that for which the officers did not give receipts is de- 
scribed as " taken. '^ In the latter part of the second and third sections of the same 
act the word " received " seems to be substituted for the word " furnished," but refer- 
ring to the same transactions, the former word describing the act of the officer and the 
latter the act of the owner who delivered the property. 

The difference intended by Confess between '* taken " and ** furnished " seems to be 
this : that while both words signify such appropriations as wore essentially involun- 
tary on the part of the owners, there was an exertion of force in cases of Uueing which 
did not exist in oases of fumUhing, The giving of receipts in the latter, and the fail- 
ure to give receipts in the former, indicates, in the one ease, a ready submission by the 
owner to the caption of his property which is wanting in the other. 

Attorney-General Evarts construed these acts (of July 4, 1864, and February 21, 
1867) not to comprehend accounts founded upon express contracts for the purchase of 
supplies for the Army made by the proper agent of the Government within the scope of 
the Army appropriation acts. ^12 Opins., 439.) 

Following that opinion, which I believe to be sound, I think that none of the acts 
which I have cited forbids the payment of such accounts. 

The claim of John T. Lee, to which your letter refers, is reported as a case of appro- 
priation by the officers, and not of ordinary contract between the Government agents 
and Mr. Lee. 

Hence I am of opinion that it falls within the scope of the act of March 3, 1871, and 
mast go before the board of commissioners, for which that act provides. 
Very respectfully, your obedient servant, 

A. T. AKERMAN, 

Attorney-General, 

This was followed by the act of April 20, 1871, (17 Statutes, 12,) which 
contains these provisions : 

That the jurisdiction conferred by the. joint resolution of June eighteen, eighteen 
hundred and sixty-six, in re^rd to claims from the counties of Berkeley and Jeffer- 
son, in the State of West Yir^nia, and by the joint resolution of July twenty-eight, 
eighteen hundred and sixty -six, in regard to claims from the State of Tennessee, and 
by the joint resolutiod of December twenty-three, eighteen hundred and sixty-nine, 
as amended by the act of March three, eighteen hundr^ and seventy-one, in regard to 
at'Oamboats and other vessels, shall not be withdrawn or impaired by any, construction 
of the law creating commissionirs of claims to examine claims arising in States pro- 
claimed to be in insurrection, and the jurisdiction upon all claims presented by loval 
citizens from said State of Tennessee, and from said counties of Berkeley and Jeffer- 
aon, to the pn>per Department before the third of March, eighteen hundred and sev- 
enth-one, shall remain as before the passage of said act creating said commissioners of 
claims. 

This gave construction to section 4 of the act of March 3, 1871, chap- 
ter 116, section 2, (which is found on page 322 of the foregoing report.) 
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Under these laws the Quartermaster's Department held that t^ ^ad juris- 
diction to receive, examine, and report to the I'hird Auditor of the Treas- 
ury, claims for quartermaster's stores originating nnder the act of Jolj 
4, 1864, and acts amendatory thereof. The Commissary-General M 
otherwise, and took no jurisdiction until in June, 1874, when a Dew 
Commissary-General took jurisdiction of and paid the famous Sagg 
Fort claim, for which see the report of the Committee on War-Clainu 
made in the House of Representatives, March, 1876. 

It is proper to say, however, that this was after the act of June 16, 
1874, which is found on page 311 of this report, where it is by a typo- 
graphical error inserted as "Approved June 17, 1874;" it should be JoDe 
16, 1874. 

THE PROPER MODE OF EXAMINING CLAIMS. 

This subject was elaborately discussed at the 2d session of the 30th 
Congress. (Globe, vol. 20, pp. 38, 139, 144, 159, 172, 178, 188, 198, 203, 
302, 303, 307, 378, 492, 543.) The discussion also refers to a valuable 
report made on the subject during that Congress, which shows a large 
proportion of all claims presented to Congress without merit. 

THE ACT OF CONGRESS OF APRIL 9, 1816. 

For a discussion of this act, and for a report of proceedings under it 
see Annals of Congress, 14th Congress, 2d session, 1816-1817, pp. 245' 
299, 462, 1028, 1035, 1040, 1051, 1211 ; debates on pp. 382-426 ; Senate 
proceedings, pp. 20, 65, 67, 78, 89, 96, 106. 

In the House debates, Mr. Clay discussed the duty of the Govern- 
ment to repair losses by the ravages of war. Mr. Calhouu declared the 
Government was not liable for damages inflicted by the enemy ; that 
the Government was not an insurer; that if it would become such "the 
enemy would make war on you in that way which will most affect your 
Treasury f that it would invite the enemy to destroy property of 
citizens, &c. 

INTEREST. 

Cases in which allowed on revolutionary claims, Annals of Con- 
gress, 2d session, 14th Congress, 1816-1817, pp. 1250-1254, &c. 

CLAIMS FOR COTTON CAPTURED AND SOLD BY UNITED STATES GOV- 
ERNMENT DURING THE REBELLION. 

The United States Supreme Court, in Sprotti?«. United States, at Octo- 
ber term, 1874, held that a purchaser of cotton from the Confederate 
States, who knew that the money he paid for it went to sustain the 
rebellion, cannot, in the Court of Claims, recover the proceeds, when it 
has been captured and sold, under the captured and abandoned property 
act. The cotton was sold to the claimant by an agent of the confederate 
government for the purpose of raising funds to purchase munitions of 
war, and the cotton was understood by the claimant to be the property 
of the confederate government. The claimant was a resident of Clai- 
borne County, Mississippi, in March, 1865, the date of the purchase, and 
the cotton was captured in May, 1865, by the Federal forces, and after- 
ward sold by the Government. Miller, J., who delivered the opinion, 
said : <^The claimant now asserts a right to this money on the ground 
that he was the owner of the cotton when it was captured. This clsAm 
of right or ownership he must prove in the Court of Claims. He attempts 
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to do so by showing that he purchased it of the confederate government 
and paid them for it in money. In doing this he gave aid and assistance 
to the rebellion in the most efficient manner he possibly could. • • * 
A clearer case of turpitude in the consideration of a contract can hardly 
be imagined, unless treason be taken out of the catalogue of crimes. 
The case is not relieved of its harsh features by the finding of the court 
that the claimant did not intend to aid the rebellion, but only to make 
money. It might as well be said that the man who would sell for a sum ^ 
far beyond its value, to a lunatic, a weapon with which he knew the latter 
would kill himself, only intended to make money and did not intend to 
aid the lunatic in his fatal purpose. This court, in Hanaver vs. Boane, 12 
Wall., 342, speaking of one who set up the same defense, says : ^ He 
voluntarily aids treason. He cannot be permitted to stand on the nice 
metaphysical distinction that, although he knows that the purchaser 
bays the goods for the purpose of aiding the rebellion, he does not sell 
them for that purpose. The consequences of his acts are too serious to 
admit of such a plea. He must be taken to intend the consequences of 
his voluntary acts.' This case, and the succeeding one of Hanaver vs. 
Woodruflf, 15 Wall., 349, are directly in point in support of our view of 
the case before us.'' 

Field, J., delivered an elaborate opinion, dissenting from the view of 
the majority of the court, and maintaining that the claimant had the 
benefit of the proclamation of pardon and amnesty made by the Presi- 
dent in December, 1868. He said : ^' That pardon and amnesty did not, 
of course, and could not, change the actual fact of previous disloyalty, if 
it existed, but, as was said in Carlisle vs. United States, 16 Wall., 151, 
they forever close the eyes of the court to the perception of that fact as 
an element in its judgment, no rights of third parties having intervened. 
In legal contemplation the executive pardon not merely releases an 
offender from the punishment prescribed for his offense, but it obliterates 
the offense itself. ♦ ♦ ♦ And I submit respectfully that the eloquent 
denunciation of the wickedness of the rebellion contained in the opinion 
of the majority is no legal answer to the demand of the claimant for the 
proceeds of his property seized and sold by our Government, when that 
Government long since pardoned the only offense of which the claimant 
was guilty, and this gave him the assurance that he should stand in the 
courts of his country in as good plight and condition as any citizen who 
had never sinned against its authority.'' 
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Annala of CongreM. 14th Congress. 2d session, 1816-17, pp. 245, 299, 462,1028, 1035.1040,1051,1211: 
Debates on, 382-426 ; Senate proceedings, pp. 20, 65, 67, 78, 89. 96, 106. In the House debates, Heury Clay 
discassed the duty of the Government to repair lossos by the ravages of war. Mr. Calhoun declared 
the Government was not liable for property destroyed by the enemy. He said the Government did not 
become an insnrer. and that if the Government would " the enemy will make war on you in that way 
which will most aftect your Treasury." It would be an invitation to the enemy to destroy property. 
^See foregoing report, 285.) 

H. Kep. 134 25 
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House Executive Document No. 100. Fortj-third Cougress, first session. 

GOVERNMENT OF UNITED STATES AR&UES IN TUE FIELD. 

Letter from the Secretary of War^reUuive to *^ Instructions for the Government of Armies of the 
United SteUesin the Field,'* January 29^ 187 4,--B€f erred to the Committu on War-Claims^ 
and ordered to be printed. 

War Department, January 24, 1874. 

The Secretary of War has the honor to transmit to the House of Representatives, for the 
information of the Committee on War^Claims, in renlj to letter of said committee ( bj its 
clerk) of the 19th instant, a copj of General Orders No. 100, dated April 24, 1863, from this 
Department, publishing *' Instructions for the Government of Armies of the United States in 
the Field, "prepared bj Francis Leiber, LL. D., and revised bj a board of officers, of which 
M^. Gen. E. A. Hitchcock was president. 

The suggestions regarding the same, desired by the committee, will be submitted in a 
future communication, the matter being now under consideration. 

WM. W. BELKNAP, 

Secretary of IFar, 



[(ieaeral Orders No. 100.1 

War Department, 
Adjutant-General's Office, 

Washington, April 24, 1863. 

The following * ' Instructions for the Government of Armies of the United States in the 
Field," prepared by Francis Lieber, LL. D., and revised bj a board of officers, of which 
Maj. Gen. £. A. Hitchcock is president, having been approved bj the President of the United 
States, he commands that they be published for the information of all concerned. 
By order of the Secretary of War. 

E. D. TOWNSEND, 
Assistant Adjutant' General. 



INSTRUCTIONS FOR THE GOVERNMENT OF ARMIESOFTHE UNITED STATES 

IN THE FIELD. 

Section I. 

Martial law— Military jurisdiction — Mitltarif necessities — Rttaliation., 

1. A place, district, or country occupied by an enemy stands, in consequence ot the occu- 
pation, under the martial law of the invading or occupying army, whether any proclamation 
declaring martial law, or any public warning: to the inhabitants, has been issued or not. 
Martial law is the immediate and direct effect and consequence of occupation and con- 
quest. 

The presence of a hostile army proclaims its martial law. 

2. Martial law does not cease during the hostile occupation, except by special proclamation 
ordered by the commander-in-chief; or by special mention in the treaty of peace concluding 
the war, when the occupation of a place or territory continues beyond the conclusion of peace 
as one of the conditions of the same. ^ 

3. Martial law in a hostile country consists in the suspension, by the occupyine military 
authority, of the criminal and civil law, and of the domestic administration and government 
in the occupied place or territory, and in the substitution of military rule an] force for tbi* 

H. Eep. 134 28 
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same, as well as in the dictation of (general laws, as far as militarj nccessitj requires this 
suspension, substitution, or dictation. 

The commander of the forces may proclaim that the administration of all civil and penii 
law shall continue, either wholly or in part, as iu times of peace, unless otherwise ordered bj 
the military authority. 

4. Martial law is simply military authority exercised in accordance with the laws and 
usages of war. Military oppression is not martial law ; it is the abuse of the power whidi 
that law confers. As martial law is executed by military force, it is incumbent upon thcM 
who administer it to be strictly guided by the principles of justice, honor, and humanitj— 
virtues adorning a soldier even more than other men, fov the very reasou that he posse&ses 
the power of his arms against the unarmed. 

5. Martial law should be less stringent in places and countries fully occupied and fairlj 
conquered. Much greater severity maj' be exercised in places or regions where actual hoi- 
tilities exist, or are expected and must be prepared for. Its most complete sway is allowed— 
even in the commander's own country — when face to face with the enemy, because of xh 
absolute necessities of the case, and of the paramount duty to defend the country agaii^. 
invasion. 

To save the country is paramount to all other considerations. 

6. All civil and peual law shall contiuue to take its usual course in the enemy's places 
and territories under martial law, unless interrupted or stopped by order of the occapTinp 
military power; but all the functions of the hostile government — legislative, executive, or 
administrative — whether of a general, provincial, or local character, c^a^e under martial 
law, or continue only with the sanction, or, if deemed necessary, the participation of the 
occupier or invader. 

7. Martial law extends to property, and to persons, whether they are subjects of the enemy 
or aliens to that government. 

8. Consuls, among American and European nations, are not diplomatic agents. Never- 
theless, their offices and persons will be subjected to martial law in cases of urgent necessitj 
only: their property and business are not exempted. Any delinquency they commit agaiost 
the established military rule may be punished as in the case of any other inhabitant, and 
such punishment furnishes no reasonable ground for international complaint. 

9. The functions of embassadors, ministers, or other diplomatic agents, accredited bj 
neutral powers to the hostile government cease, so far as regards the displaced ^'ovemment: 
but the conquering or occupying power usually recognizes them as temporarily accredited 
to itself. 

10. Martial law affects chiefly the police and collection of public revenue and taxes, whether 
imposed by the expelled government or by the invader, and refers mainly to the support and 
efficiency of the army, its safety, and the safety of its operations. 

11. The law of war does not only disclaim all cruelty and bad faith concerning engage- 
ments concluded with the enemy during the war, but also the breaking of stipulations 
solemnly contracted by the belligerents in time of peace, and avowedly intended to remain 
in force in case of war between the contracting powers. 

It disclaims all extortions and other transactions for individual gain ; all acts of private 
revenge, or connivance at such acts. 

Offenses to the contrary shall be severely punished, and especially so if committed br 
officers. 

12. Whenever feasible, martial law is carried out in cases of individual offenders by mili- 
tary courts ; but sentences of death shall be executed only with the approval of the chief 
executive, provided the urgency of the case does not require a speedier execution, and 
then only with the approval of the chief commander. 

13. Military jurisdiction is of two kinds: First, that which is conferred and defined bv 
statute; second, that which is derived from the common law of war. Military offenses under 
the statute law must be tried in the manner therein directed ; but military offenses which do 
not come within the statute must be tried and punished under the common law of war. The 
character of the courts which exercise these jurisdictions depends upon the local laws of each 
particular country. 

In the armies of the United States the first is exercised by courts-martial ; while cases 
which do not come within the '* Rules and Articles of War," or the jurisdiction conferred bj 
statute on courts-martial, are tried by military commissions. 

14. Military necessity, as understood by modem civilized nations, consists in the necessitj 
of those measures which are indispensable for securing the ends of the war, and which are 
lawful according to the modern law and usages of war. 

15. Military necessity admits of all direct destruction of life or limb of armed enemies, and 
of other persons whose destruction is incidentally unavoidable in the armed contests of the 
war ; it allows of the capturing of every armed enemy, and every enemy of importance to 
the hostile government, or of peculiar danger to the captor ; it allows of all destruction of 
property and obstruction of the wvys and channels of traffic, travel, or commauication, and 
of all withholding of sustenance or means of life from the enemy; of the appropriation of 
whatever an enemy's country affords necessary for the subsistence and safety of the army, and 
of such deception as does not involve the breaking of good faith, either positively pledged. 
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regarding aspreements entered into during the war, or supposed by the modern law of war to 
exist. Men who take up arms against one another in public war do not cease on this account 
to be moral beings, responsible to one anotlier, and to God. 

16. Military necessity does not admit of cruelty ; that is. the infliction of suffering for iLe 
sake of suffering or for revenge, nor of maiming or wounding except in fight, nor of torture 
to extort confessions. It does not admit of the use of poison in any way, nor of the wanton 
devastation of a district. It admits of deception, but disclaims acts of perfidy ; and, in gen- 
eral, military necessity does not include any act of hostility which makes the return to peace 
unnecessarily difficult. 

17. War is not carried on by arms alone. It is lawful to starve the hostile belligerent, 
armed or unarmed, so that it leads to the speedier subjection of the enemy. 

16. When the commander of a besieged place expels the non-combatants, in order to 
lessen the number of those who consume bis stock of provisions, it is lawful, though an 
extreme measure, to drive them back, so as to hasten on the surrender. 

19. Commanders, whenever admissible, inform the enemy of their intention to bombard 
a place, so that the non-combatants, and especially the women and children, may be re- 
moved before the bombardment commences ; but it is no infraction of the common law of 
war to omit thus to inform the enemy. Surprise may be a necessity. 

20. Public war is a state of armed hostility between sovereign nations or governments. 
It is a law and requisite of civilized existence that men live in political, continuous socie- 
ties, forming organized units, called states or nations, whose constituents bear, enjoy, and 
suffer, advance and retrograde together, in peace and in war. 

2J. The citizen or native of a hostile country is thus an enemy, as one of the constituents 
of the hostile state or nation, and as such is subjected to the hardships of the war. 

22. Nevertheless, as civilization has advanced during the last centuries, so has likewise 
steadily advanced, especially in war on land, the distinction between the private individual 
belonging to a hostile country and the hostile country itself, with its men in arms. The 
principle has been more and more acknowledged that the unarmed citizen is to be spared iu 
person, property, and honor, as much as the exigencies of war will admit. 

23. Private citizens are no longer murdered, enslaved, or carried off to distant parts, and 
the inoffensive individual is as little disturbed in his private relations as the commander of 
the hostile troops can afford to grant in the overruling demands of a vigorous war. 

24. The almost universal rule in remote times was, and continues to be with barbarous 
armies, that the private individual of the hostile country is destined to suffer every priva- 
tion of liberty and protection, and every disruption of family ties. Protection was, and 
still is with uncivilized people, the exception. 

25. In modem regular wars of the Europeans, and their descendants in other portions of 
the globe, protection of the inoffensive citizen of the hostile country is the rule ; privation 
and disturbance of private relations ara the exceptions. 

26. Commanding generals may cause the magistrates and civil officers of the hostile 
country to take the oath of temporary allegiance or an oath of fidelity to their own victor* 
ous government or rulers, and they may expel every one who declines to do so. But 
whether they do so or not, the people and their civil officers owe strict obedience to them as 
long as they hold sway over the district or country, at the peril of their lives. 

27. The law of war can no more wholly dispense witn retaliation than can the law of 
nations, of which it is a branch. Yet, civilized nations acknowledge retaliation ad the 
sternest feature of war. A reckless enemy often leaves to his opponent no other means of 
securing himself against the repetition of barbarous outrage. 

28. Retaliation will, therefore, never be resorted to as a measure of mere revenge, but only 
as a means of protective retribution, and, moreover, cautiously and unavoidably; that is to 
say, retaliation shall only be resorted to after careful inquiry into the real occurrence and 
the character of the misdeefls that may demand retribution. 

Unjust or inconsiderate retaliation removes the belligerents farther and farther from the 
mitigation rules of a regular war, and by rapid steps leadsj them nearer to the internecine 
wars of savages. 

29. Modern times are distinguished from earlier acres by the existence, at one and the 
same time, of many nations and great governments related to one another in close inter- 
course. 

Peace is their normal condition ; war is the exception. The ultimate object of all modern 
war is a renewed state of peace. 

The more vigorously wars are pursue*^, the better it is for humanity. Sharp wars are 
brief. 

30. Ever since the formation and co-existence of modern nations, and ever since wars have 
become great national wars, war has come to be acknowledged not to be its own end, but the 
means to obtain great ends of state, or to consist in defense against wrong; and no con- 
ventional restriction of the modes adopted to injure the enemy is any longer admitted ; but 
the law of war imposes many limitations and re-^trictious oti principles of justice, faith, and 
honor. 
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Section II. 

Public and private property of the enemy — Protection of persons, and especiaHy women : if 
religion, tke arts, and sciences—Punishment of crimes against the inhabitants of hvstUe 
countries, 

31 . A victorious armj appropriates all public money, seizes all public movable property 
until further direction by its government, and sequesters for its own benefit or that of its 
grovernment all the revenues of real property belonjifing to the hostile government or nation. 
The title to such real property remains in abeyance during military occupation, and until the 
conquest is made complete. 

32. A victorious army, by the martial power inherent in the same, may suspend, change 
or abolish, as far as the martial power extends, the relations which arise from the services 
due, according to the existing laws of the invaded country, from one citizen, subject or natire, 
of the same to another. 

The commander of the army must leave it to the ultimate treaty of peace to settle the per- 
manency of this change. 

33. It is no longer considered lawful— on the contrary, it is held to be a serious breach of 
the law of war — to force the subjects of the enemy into the service of the victorious govern- 
ment, except the latter should proclaim, after a fair and complete conquest of the hostile 
country or aistrict, that it is resolved to keep the country, district, or place permanenilyu 
its own, and make it a portion of its own country. 

34. As a general rule, the property belonging to churches, to hospitals, or other establish- 
ments of an exclusively charitable character, to establishments of education, or foundations 
for the promotion of knowledge, whether public schools, universities, academies of learning, 
or observatories, museums of the 6ne arts, or of a scientific character, such property is not 
to be considered public property in the sense of paragraph 31 ; but it may be taxed or used 
when the public service may require it. 

35. Classical work of art, libraries, scientific collections, or precious instruments, sacii 
as astronomical telescopes, as well as hospitals, must be secured against all avoidable in- 
jury, even when they are contained in fortified places while besieged or bombarded. 

3H. If such works of art, libraries, collections, or instruments, belonging to a hostile 
nation or government, can be removed without injury, the ruler of the conquering state or 
nation may order them to be seized and removed for the benefit of the said nation. The 
ultimate ownership is to be settled by the ensuing treaty of peace. 

In no case shall they be sold or given away, if captured by the armies of the United 
States, nor shall they ever be privately appropriated, or wantonly destroyed or injured. 

37. The United States acknowledge and protect, in hostile countries occupied by them, 
religion and morality; strictly private property ; the persons of the inhabitants, especially 
those of women ; and the sacredness of domestic relations. Offenses to the contrary shall 
be rigorously punished. ' 

This rule does not interfere with the right of the victorious invader to tax the people or 
their property, to levy forced loans, to billet soldiers, or to appropriate property, especially 
houses, land, boats, or ships, and churches, for temporary and military uses. 

38. Private property, unless forfeited by crimes or by offenses of the owner, can be seized 
only by way of military necessity tor the support or other benefit of the Army or of the 
United States. 

If the owner has not fled, the commanding officer will cause receipts to be given, which 
will serve the spoliated owner to obtain indemnity. 

39. The salaries of civil officers of the hostile government who remain in the invaded ter- 
ritory, and continue the work of their office, and can continue it according to the circam- 
stances arising out of the w^ar— such as judges, administrative or police officers, officers of 
city or communal governments — are paid from the public revenue of the invaded territory 
until the military governnieut has reason wholly or partially to discontinue it. Salaries or 
incomes connected with purely honorary titles are always stopped. 

40. There exists no law or body of authoritative rules of action between hostile armies.ex- 
cept that branch of the law of nature and nations which is called the law and usages of war 
on land. 

41. All municipal law of the ground on which the armies stand, or of the countries to 
which they belong, is silent and of no effect between armies in the field. 

42. Slavery, complicating and confounding the ideas of property (that is. of a ^Atjc^) and 
of personality, (that is, of humanity,) exists according to municipal or local law only. The 
law of nature and nations has never acknowledged it. The digest of the Roman law enacts 
the early dictum of the pagan jurist, that, "so far as the law of nature is coacemed, all 
men are equal.*' Fugitives escaping from a country in which they were slaves, villians, or 
serfs, into another country, have, for centuries past, been held free and acknowledged free 
by judicial decisions of European countries, even though the municipal law of the country 
in which the slave had taken refuge acknowledged slavery within its own dominions. 

43. Therefore, in a war between the United States and a belligerent which admits of 
slavery, if & person held in bondage by that belligerent be captured by or como as a fugitive 
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under the protection of the militarj forces of the United StateB, such person is immediately 
entitled to the rights and privileges of a freeman. To return such person into slavery would 
amount to enslaving a free person, and neither the United States nor any officer under their 
authority can enslave any human being. Moreover, a person so made free by the law of 
war is under the shield of the law of nations, and the former owner or state can have, by 
the law of postliminy, no belligerent lien or claim of service. 

44. All wanton violence committed against persons in the invaded country, all destruction 
of property not commanded by the authorized officer, all robbery, all pillage or sacking, 
even after taking a place by main force, all rape, wounding, maiming, or killing of such 
inhabitants, are prohibited under the penalty ot death, or such other severe punishment as 
may seem adequate for the gravity of the offense. 

A soldier, officer, or private, in the act of committing such violence, and disobeying a 
superior ordering him to abstain from it, may be lawfully killed on the spot by such supe- 
rior. 

45. All captures and booty belong, according to the modem law of war, primarily to the 
government of the captor. 

Prize-money, whether on sea or land, can now only be claimed under local law. 

46. Neither officers nor soldiers are allowed to make use of their position or power in the 
hostile country for private gain, not even for commercial transactions otherwise legitimate. 
Offenses to the contrary committed by commissioned officers will be punished with cashier- 
ing or such other punishment as the nature of the offense may require ; if by soldiers, they 
shall be punished according to the nature of the offense. 

47. Crimes punishable by all penal codes, such as arson, murder, maiming, assaults, 
highway robbery, theft, burglary, fraud, forgery, and rape, if committed by an American 
soldier in a hostile countrv against its inhabitants, are 'not only punishable as at home, but 
in all cases in which death is not inflicted the severer punishment shall be preferred. 

Section III. 

Deserters — Prisoners of war — Hostages — Booty on the battle-field. 

46. Deserters from the American Army, having entered the service of the enemy, suffe r 
death if they fall again into the hands of the United States, whether by capture or being 
delivered up to the American Army ; and if a deserter from the enemy, having taken service 
in the Army of the United States, is captured by the enemy, and punished by them with 
death or otherwise, it is not a breach against the law and usages of war requiring redress or 
retaliation. 

49. A prisoner of war is a public enemy, armed or attached to the hostile army for active 
aid, who has fal en into the hands of the captor, either fighting or wounded, on the field or 
in the hospital, by individual surrender or by capitulation. 

All soldiers, of whatever species of arms ; all men who belong to the rising en masse of 
the hostile country; all those who are attached to the army for its efficiency, and promote 
directly the object of the war, except such as are hereinafter provided for ; all disabled men 
or officers on the field or elsewhere, if captured ; all enemies who have thrown away their 
arms and ask for quarter, are prisoners of war, and, as such, exposed to the inconveniences 
as well as entitled to the privileges of a prisoner of war. 

50. Moreover, citizens who accompany an army for whatever purpose, such as sutlers, 
editors, or reporters of journals, or contractors, if captured, may bo made prisoners of war, 
and be detained as such. 

The monarch and members of the hostile reigning family, male or female, the chief, and 
chief officers of the hostile government, its diplomatic agents, and all persons who are of 
particular and singular use and benefit to the hostile army or its government, are, if cap* 
tured on belligerent ground, and if unprovided with a safe-conduct granted by the captor's 
government, prisoners of war. 

51. If the people of that portion of an invaded country which is not yet occupied by the 
enemy, or ot the whole country, at the approach of a hostile army, rise, under a duly-au- 
thorized levy, en masse, to resist the invader, they are now treated as public enemies, and, 
if captured, are prisoners of war. 

52. No belligerent has the right to declare that he will treat every captured man in arms 
of a levy en masse as a brigand or a bandit. 

If, however, the people of a country, or any portion of the same, already occupied by an 
army, rise against it, they are violators of the laws of war, and are not entitled to their 
protection. 

53. The enemy's chaplains, officers of the medical staff, apothecaries, hospital nurses and 
servants, if they fall into the hands of the American Army, are not prisoners of war, unless 
the commander has reasons to retain them. In this latter case, or if, at their own desire, 
they are allowed to remain with their captured companions, they are treated as prisoners of 
war, and may be exchanged if the commander see fit. 

54. A hostage is a person accepted as a pledge for the fulfillment of an agreement con- 
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eluded between belligerents during tbe war, or in consequence of war. Hostages arc rare in 
tbe present age. 

55. If a hostage is accepted, he is treated like a prisoner of war, according to rank 
and condition, as circumstances may admit. 

56. A prisoner of war is subject to no punishment for being a public enemj, nor is anj 
revenge wreaked upon him by the intentional infliction of any suffering, or disgrace, by cruel 
imprisonment, want of food, by mutilation, death, or any other barbarity. 

57. So soon as a man is armed by a sovereign government, and takes the soldier's oath o( 
fidelity, he is a belligerent ; his killing, wounding, or other warlike acts are no individoal 
crimes or offenses. No belligerent has a right to declare that enemies of a certain class, 
color, or condition, when properly organized as soldiers, will not be treated by him as public 
enemies. 

58. The law of nations knows of no distinction of color, and, if an enemy of the United 
States should enslave and sell any captured persons of their Army, it would be a case for 
the severest retaliation, if not redressed upon complaint. 

The United States cannot retaliate by enslavement : therefore death must be the retaliation 
for this crime against the law of nations. 

59. A prisoner of war remains answerable for hift crimes committed against tbo captor's 
army or people, committed before he was captured, and for which he has not been punished 
by his own authorities 

All prisoners of war are liable to the infliction of retaliatory measures. 

60. It is against the usage of modem war to resolve, in hatred and revenge, to give no 
quarter. No body of troops has the right to declare that it w^H ^ot give, and therefore will 
not expect, quarter ; but a commander is permitted to direct his troops to give no quarter, 
in great straits, when his own salvation makes it impossible to cumber himself with 
prisoners. 

61. Troops that give no quarter have no right to kill enemies already disabled on the 
ground, or prisoners captured by other troops. 

62. All troops of the enemy known or discovered to give no quarter in general, or to any 
portion of the army, receive none. 

63. Troops who flghtin the uniform of their enemies, without any plain, striking, and 
uniform mark of distinction of their own, can expect no quarter. 

64. If American troops capture a train containing uniforms of the enemy, and the com- 
mander considers it advisable to distribute them for use among his men, some striking mark 
or sign must be adopted to distinguish the American soldier from the enemy. 

65. Tbe use of the enemy's national standard, flag, or other emblem of nationality, for the 
purpose of deceiving the enemy in battle, is an act of perfidy by which they lose all claim 
to the protection of the laws of war. 

66. Quarter having been given to an enemy by American troops, under a misapprehension 
of his true character, he may, nevertheless, be ordered to suffer death if, within three days 
after tbe battle, it be discovered that he belongs to a corps which gives no quarter. 

67. The law of nations allows every sovereign government to make war upon another sov- 
ereign state, and, therefore, admits of no rules or laws different from those of regular war- 
faro, regarding the treatment of prisoners of war, although they may belong to the army of 
a government which the captor may consider as a wanton and unjust assailant. 

6^. Modern wars are not internecine wars, in which the killing of the enemy is the object. 
The destruction of the enemy in modern war, and, indeed, modern war itself, are means to 
obtain that object of the belligerent which lies beyond the war. 

Unnecessary or revengeful destruction of life is not lawful. 

69. Outposts, sentinels, or pickets are not to be fired upon, except to drive them in, or 
when a positive order, special or general, has been issued to that effect. 

70. The use of poison iu any manner, be it to poison wells, or food, or arms, is wholly 
excluded from modern warfare. He that uses it puts himself out of the pale of the law and 
usages of war. 

7J. Whoever intentionally inflicts additional wounds on an enemy already wholly dis- 
abled, or kills such an enemy, or who orders or encourages soldiers to do so, shall suffer 
death, if duly convicted, whether he belongs to the Army of the United States, or is an enemy 
* captured after having committed his misdeed. 

72. Money and other valuables on the person of a prisoner, such as watches or jew- 
elry, as well as extra clothing, are regarded by the American Army as the private property 
of the prisoner, and the appropriation of such valuables or money is onsiaered dishonora- 
ble, and is prohibited. 

Nevertheless, \( large sums are found upon the persons of prisoners, or in their possession, 
they shall be taken from them, and the surplus, after providing for their own support, ap- 
propriated for the use of the Army, under the direction of the commander, unless otherwise 
ordered by the Government. Nor can prisoners claim, as private property, large sums found 
and captured in their train, although they had been placed in the private luggage of tbe 
prisoners. 

73. All officers, when captured, must surrender their side-arms to the captor. They may 
be restored to the prisoner in marked cases, by the commander, to signalize admuration of 
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his distiD^TQisbed bravery, or approbation of his humane treatment of prisoners before his 
capture. The captured officer to whom thej maj be restored cannot wear themdurinj^ cap- 
tivity. 

74. A prisoner of war, being a public enemy, is the prisoner of the Government, and not 
of the captor. No ransom can be paid by a prisoner ot war to his individual captor, or to 
any officer in command. The Governiheut alone releases captives, according to rules pre- 
scribed by itself. 

75. Prisoners of war are subject to confinement or imprisonment such as may be deemed 
necessary on account of safety, but they are to be subjected to no other intentional suffering 
or indignity. The confinement and mode of treating a prisoner may be varied during his 
captivity according to the demands of safety. 

76. Prisoners of war shall be fed upcn plain and wholesome food whenever practicable, 
and treated with humanity. 

They may be required to work for the benefit of the captor's government, according to 
their rank and condition. 

77. A prisoner of war who escapes nmy b« shot, or otherwise killed in liis flight, but 
neither death nor any other punishment shall be inflicted upon him simply for his attempt to 
escape, which the law of war does not consider a crime. Stricter means of security shall he 
used aAer an unsuccessful attempt at escape. 

If, however, a conspiracy is discovered, the purpose of which is a united or general 
escape, the conspirators may be rigorously punished, even with death ; and capital punish- 
ment may also be inflicted upon prisoners of war discovered to have plotted rebellion against 
the authorities of the captors, whether in union with fellow-prisoners or other persons. 

78. If prisoners of war, having given no pledge, nor made any promise on their honor, 
forcibly or otherwise escape, and are captured again in battle, after having rejoined their 
own army, they shall not be punished fur their escape, but shall be treated as simple pris- 
oners of war, although they will be subjected to stricter confinement. 

79. Every captured wounded enemy shall be medically treated according to the ability of 
the medical staff. 

bO. Honorable men, when captured, will abstain from giving to the enemy information 
concerning their own army, ana the modern law of war permits no longer the use of any 
violence against prisoners, in order to extort the desired information, or to punish them for 
having given false ioformation. 

Section IV. 

Partisans — Armed enemies not belonging to the hostiU army — Scouts — Armed proirlers — /f't/r- 

ribels. 

81. Partisans are soldiers armed and wearing the uniform of their army, but belonging to 
a corps which acts detached from the main body, for the purpose of making inroads into 
the territory occupied by the enemy. If captured, they are entitled to all the privileges of 
the prisoner of war. 

82. Men, or squads of men, who commit hostilities, whether by fighting, or inroads for 
destruction or plunder, or by raids of any kind without commission, without being part 
and portion of the organized hostile army, and without sharing continuously in the war, 
but who do so with intermitting returns to their homes and avocations, or with the occasional 
assumption of the semblance of peaceful pursuits, divesting themselves of the character or 
appearance of soldiers — such men or squads of men are not public enemies, and, therefore, 
it captured, are not entitled to the privileges of pri-soners of war, but shall be treated sum- 
marily as highway robbers or pirates. 

83. Scouts or single soldiers, if disgui^sed in the dress of the country, or in the uniform of 
the army hostile to their own, emplo^'ed in obtaining information, if I'ound within or lurking 
about the lines of the captor, are treated as spies, and sufler death. 

84. Armed prowlers, by whatever names they may be called, or persons of the enemy's 
territory who steal within the lines of a hostile army for the purpose of robbing, killing, or of 
destroying bridges, roads, or canals, or of robbing or destroying the mail, or uf cutting the 
telegraph wires, are not entitled to the privileges of the prisoner of war. 

85. War-rebels are persons within an occupied territory who rise in arms against the 
occupying or conquering army, or against the authorities established by the same. If cap- 
tured, they may sufler death, whether they rise singly, in small or large bands, and whether 
called upon to do so by their own, but expelled, government or not. They are not prisoners 
of war; nor are they, if discovered and secured before their conspiracy has matured to an 
actual rising, or to armed violence. 

Section V. 

Safe-coniuct — Spies — War-traitors — Captured messengers — Abuse of the flag of truce. 

86. All intercourse between the territories occupied by belligerent armies, whether by 
traffic, by letter, by travel, or in any other way, ceases. This .is the general rule, to be 
obsen'ed without special proclamation. 
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Exceptions to this rale, whether bj safe-coDdnct or permission to trade on a small or 
larfre scale, or by exchanging mails, or by travel from one territory into the other, can take 
place only according to agreement approved by the government, or by the highest militarjr 
authority. 

Contraventions of this rule are highly punishable. ' 

87. Embassadors, and all other diplomatic agents of neutral powers, accredited to the 
enemy, may receive safe*conducts through the territories occupied oy the belligerents, uoIni 
there are military reasons to the contrary, and unless they may reach the place of their des- 
tination conveniently by another route. It implies no international affront if the safe-coo- 
duct is declined. Such passes are usually given by the supreme anthoritj of the state, and 
not by subordinate officers. 

88. A spy is a person who secretly, in disguise or under false pretense, seeks informatioo 
with the intention of communicating it to the enemy. 

The spy is punishable with death by hanging by the neck, whether .or not he succeeded 
in obtaining the information or in conveying it to the enemy. 

89. If a citizen of the United States obtains information in a legitimate manner and betnji 
it to the enemy, be he a military or civil officer or a private citizen, he shall suffer death. 

90. A traitor, under the law of war, or a war-traitor, is a person in a place or district ander 
martial law who, unauthorized by the military commander, gives iniormation of any kind 
to the enemy, or holds intercourse with him. 

91. The war-traitor is always severely punished. If his offense consists in betrayiofto 
the enemy anything concerning the condition, safety, operations, or plans of the troops hold- 
ing or occupying the place or district, his punishment is death. 

92. If the citizen or subject of a country or place invaded or conquered gives information 
to his own government, from which he is separated by the hostile army, or to the armj of 
his govemmant, he is a war-traitor, and death is the penalty of his offense. 

93. All armies in the field stand in need of guides, and impress them if Lbej cannot ob- 
tain them otherwise. 

94. No person having been forced by the enemy to serve as a guide is punishable for bar- 
ing done so. 

95. If a citizen of a hostile and invaded district voluntarily serves as a guide to the 
enemy, or offers to do so, he is deemed a war-traitor, and shall suffer death . 

96. A citizen serving voluntarily as a guide against his own country commits treason, 
and will be dealt with according to the law of his country. 

97. Guides, when it is clearly proved that they have misled intentionally, may be put to 
death. 

98. All unauthorized or secret communication with the enemy is considered treasonable 
by the law of war. 

Foreign residents in an invaded or occupied territory, or foreign visitors in the same, can 
claim no immunity from this law. They may communicate with foreign parts, or with the 
inhabitants of the hostile country, so far as the military authority permits, but no further. 
Instant expulsion from the occupied territory would be the very least punishment for the in- 
fraction of this rule. 

99. A messenger carrying written dispatches or verbal messages from one portion of the 
army, or from a besieged plac«, to another portion of the same army, or its government, if 
aimed, and in the uniform of his army, and if captured, while doing so, in the territory oc- 
cupied by the enemy, is treated by the captor as a prisoner of war ; if not in uniform, nor a 
soldier, the circumstances connected with his capture must determine the disposition that 
shall be made of him. 

100. A messenger or agent who attempts to steal through the territory occupied by the 
enemy, to further, in any manner, the interestj* of the enemy, if captured, is not entitled to 
the privileges of the prisoner or war, and may be dealt with according to the circumstances 
of the case. 

101. While deception in war is admitted as a just and necessary means of hostility, and 
is consistent with uonorable warfare, the common law of war allows even capital punish- 
ment for clandestine or treacherous attempts to injure an enemy, because they are so dan- 
gerous, and it is so difficult to guard against them. 

10*2. The law of war, like the criminal law regarding other offenses, makes no difference, 
on account of the difference of sexes, concerning the spy, the war-traitor, or the war-rebel. 

103. Spies, war-traitors, and war-rebels are not exchanged according to the common law 
of war. The exchange of such persons would require a special cartel, authorized by the 
goveruraeiit, or, at a great distance from it, by the chief commander of the amiy in the 
field. 

J 04. A successful spy or war-traitor, safely returned to his own army, and afterward cap- 
tured Hs an enemy, is not subject to punishment for bis acts as a spy or war- traitor, but he 
may be held in cluser custody as a person iudlvidualiy dangerous. 
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Section VI. 

Exchange of prisoners — Flags of truce — Flags of protection. 

105. Exchanges of prisoners take place number for number, rank for rank, wounded for 
wounded, with added condition for added condition, such, for instance, as not to serve for a 
certain period. 

106. In exchang-ing prisoners of war, such numbers of persons of inferior rank may be 
substituted as an equivalent for one of superior rank as may be agreed upon by cartel, 
which requires the sanction of the government, or of the commander of the army in the 
field. 

107. A prisoner of war is in honor bound truly to state to the captor his rank ; and he is 
not to assume a lower rank than belongs to him, in order to cause a more advantageous ex- 
change ; nor a higher rank, for the purpose of obtaining better treatment. 

Offenses to the contrary have been justly published by the commanders of released pris- 
oners, and may be good cause for refusing to release such prisoners. 

\0S. The surplus number of prisoners of war remaining after an exchange has taken 
place is sometimes released either for the payment of a stipulated sum of money, or, in urgent 
cases, of provision, clothing, or other necessaries. 

Such arrangement, however, requires the sanction of the highest authority. 

109. The exchange of prisoners of war is an act of convenience to both belligerents. If 
no general cartel has been concluded, it cannot be demanded by either of them. No belliger- 
ent is obliged to exchange prisoners of war. 

A cartel is voidable so soon as either party has violated it. 

110. No exchange of prisoners shall be made except after complete capture, and after an 
accurate account of them, and a list of the captured officers has been taken. 

111. The bearer of a flag of truce cannot insist upon being admitted. He must always be 
admitted with great caution. Unnecessary frequency is carefully to be avoided. 

1 12. If the bearer of a flag of truce offer himself during an engagement, he can be ad- 
mitted as a very rare exception only. It is no breach of good faith to retain such a flag of 
truce, if admitted during the engagement. Firing is not required to cease on the appear- 
ance of a flag of truce in battle. 

113. If the bearer of a flag of truce, presentiug himself during an engagement, is killed 
or wounded, it furnishes no ground of complaint whatever. 

114. If it be discovered, and fairly proved, that a flag of truce has been abused for sur- 
reptitiously obtaining military knowledge, the bearer of the flag thus abusing his sacred 
character is deemed a spy. 

So sacred is the character of a flag of truce, and so necessary is its sacredness, that while 
its abuse is an especially heinous offense, great caution is requisite, on the other hand, in 
convicting the bearer of a flag of truce as a spy. 

1 15. It is customary to designate, by certain flags, (usually yellow,) the hospitals in places 
which are shelled, so that the besieging enemy may avoid tiring on them. The same has 
been done in battles, when hospitals are situated within the field of the engagement. 

116. Honorable belligerents often request that the hospitals within the territory of the 
enemy may be designated, so that they may be spared. 

An honorable belligerent allows himself to be guided by flags or signals of protection as 
much as the contingencies and the necessities of the fight will permit. 

117. It is justly considered an act of bad faith, of infamy or fiendishness, to deceive the 
enemy by flags of protection. Such act of bad fuith may be good cause for refusing to 
respect such flags. 

118. The besieging belligerent has sometimes requested the besieged to designate the build- 
ings containing collections of works of art, scientitic museums, astronomical observatories, 
orprecious libraries, so that their destruction may be avoided as much as possible. 

Section VII. 
The Parole. 

119. Prisoners of war may bo released from captivity by exchange, and, under certain 
circumstances, also by parole. 

120. The term parole designates the pledge of individual good faith and honor to do, or 
to omit doing, certain acts after he who gives his parole shall have been dismissed, wholly 
or partially, from the power of the captor. 

121. The pledge of the parole is always an individual, but not a private, act. 

122. The parole applies chiefly to prisoners of war whom the captor allows to return to 
their country, or to live in greater freedom within the captor's country or territory, on con- 
ditions stated in the parole. 

123. Release of prisoners of war by exchange is the general rule ; release by parole is 
the exception. 

124. Breaking the parole is punished with death when the person breaking the parole is 
captured again. 

H. Eep. 134 29 
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Accurate lists, therefore, of the paroled persons muHt be kept by the bellig^reDts. 

125. When paroles are given and received there mast be an exchange of two writtor 
documents, in which the name and rank of the paroled individuals are accurately and tnztk- 
fullj stated. 

126. Commissioned officers onlj are allowed to give their parole, and they can give it 
onlj with the permission of their superior, as long as a superior in rank is within rei^ 

127. No non-commissioned officer or private can give his parole except throue'h an officer. 
Individual paroles not given through an officer are not only void, but subject the individaal 
giving them to the punishment of death as deserters. The only admissible exception is 
where individuals, properlv separated from their commands, have suffered long confinemeiU 
without the possibiutj of being paroled through an officer. 

128. No paroling on the battle-field ; no paroling of entire bodies of troops after a battle; 
and no dismissal of large numbers of prisoners, with a general declaration that thej are 
paroled, is permitted, or of any value. 

129. In capitulations for the surrender of strong places or fortified camps the commaodiof 
officer, in cases of urgent necessity, may agree that the troops under his command shall doC 
fight again during the war, unless exchanged. 

130. The usual pledge given in the parole is, not to serve during the existing war unless 
exchanged. 

This pledge refers only to the active service in the field, against the paroling belligerent 
or his allies actively engaged in the same war. These cases of breaking the parole tie 
patent acts, and can be visited with the punishment of death ; but the pledge does not refer 
to internal service, such as recruiting or drilling the recruits, fortifying places not besieeed, 
auelling civil commotions, fighting against belligerents unconnected with the paroling nt- 
bg^rents, or to civil or diplomatic service for which the paroled officer may be employra. 

131. If the government does not approve of the parole, the paroled officer must return into 
captivity, and, should the enemy refuse to receive him, he is free of his parole. 

132. A belligerent government may declare, by general order, whether it will allow parol- 
ing, and on what conditions it will allow it. Such order is communicated to the enemy. 

133. No prisoner of war can be forced by the hostile government to parole himself, and 
no government is obliged to parole prisoners of war, or to parole all captured officers, if it 

Earoles any. As the pledging of the parole is an individual act, so is paroling, on the other 
and, an act of choice on the part of the belligerent. 

134. The commander of an occupying army may require of the civil officers of the enemj, 
and of its citizens, any pledge he may consider necessary for the safety or security of his 
army, and upon their failure to give it he may arrest, confine, or detain them. 

^ Section VIII. 
Armistice — Capitulation, 

135. An armistice is the cessation of active hostilities for a period agreed upon between 
belligerents. It must be agreed upon in writing, and duly ratified by the highest authori- 
ties of the contending parties. 

136. If an armistice be declared without conditions, it extends no further than to require 
a total cessation of hostilities along the front of both belligerents. 

If conditions be agreed upon, they should be clearly expressed, and must be rigidly 
adhered to by both parties. If either party violates any express condition, the armistice 
may be declared null and void by the other. 

137. An armistice may be general, and valid for all points and lines of the belligerents ; 
or special, that is, referrmg to certain troops or certain localities only. 

An armistice may be concluded for a definite time, or for an indefinite time, during which 
either belligerent may resume hostilities on giving the notice agreed upon to the other. 

138. The motives which induce the one or the other belligerent to conclude an armistice, 
whether it be expected to be preliminary to a treaty of peace or to prepare during the ar- 
mistice for a more vigorous prosecution of the war, does in no way affect the character of 
the armistice itself. 

139. An armistice is binding upon the belligerents from the day of the agreed commence- 
ment, but the officers of the armies are responsible from the day only when they receive 
official information of its existence. 

140. Commanding officers have the right to conclude armistices binding on the district 
over which their command extends, but such armistice is subject to the ratification of the 
superior authority, and ceases so soon as it is made known to the enemy that the armistice 
is not ratified, even if a certain time for the elapsing between giving notice of cessation and 
the resumption of hostilities should have been stipulated for. 

141. It is incumbent upon the contracting parties of an armistice to stipulate what inter- 
conrse of persons or traffic between the inhabitants of the territories occupied by the hos* 
tile armies shall be allowed, if any. 

If nothing is stipulated, the intercourse remains suspended, as during actual hostilities. 

142. An armistice is not a partial or temporary peace ; it is only the suspension of mili- 
tary operations to the extent agreed upon by the parties. 
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143. When an armistice is concluded between a fortified place and the army besieging it, 
it is agreed by all the authorities on this subject that the besieger must cease all extension, 
perfection, or advance of his attacking works, as much so as from attacks by main force. 

But as there is a difference of opinion among martial jurists, whether the besieged have 
the right to repair breaches or to erect new works of defense within the place during an 
Armistice, this point should be determined by express agreement between the parties. 

144. So soon as a capitulation is signed the capitulator has no right to demolish, destroy, 
or injure the works, arms, stores, or ammunition in his possession during the time which 
elapses between the signing and the execution of the capitulation, unless otherwise stipulated 
in the same. 

145. When an armistice is clearly broken by one of the parties, the other party is released 
from all obligation to observe it. 

146. Prisoners taken in the act of breaking an armistice must be treated as prisoners of 
war, the officer alone beiDg responsible who gives the order for such a violation of an armis- 
tice. The highest authority of the belligerent aggrieved may demand redress for the infrac- 
tion of an armistice. 

147. Belligerents sometimes conclude an armistice while their plenipotentiaries are met to 
discuss the conditions of a treaty of peace; but plenipotentiaries jnay meet without a pre- 
limioary armistice. In the latter case the war is carried on without any abatement. 

Section IX. 

Assassinalion, 

148. The law of war does not allow proclaiming either an individual belonging to the hos- 
tile army, or a citizen, or a subject of the hostile government, an outlaw, who may be slain 
without trial by any captor, any more than the modem law of peace allows such interna- 
tional outlawry ; on the contrary, it abhors such outrage. The sternest retaliation shquld 
follow the murder committed in conseauence of sucn proclamation, made by whatever 
aothority. Civilized nations look with norror upon offers of rewards for the assassination 
of enemies as relapses into barbarism. 

Section X. 
Insurruiion — Civil tear — Rebellion, 

149. Insurrection is the rising of people in arms against their government, or a portion of 
it, or against one or more of its laws, or against an officer or officers of the government. It 
may be confined to mere armed resistance or it may have greater ends in view. 

150. Civil war is war between two or more portions of a country or state, each contend- 
ing for the mastery of the whole, and each claiming to be the legitimate government. The 
term is also sometimes applied to war of rebellion, when the rebellious provinces or portions 
of the state are contigfuous to those containing the seat of government. 

151. The term rebellion is applied to an insurrection of large extent, and is usually a war 
between the legitimate government of a country and portions or provinces of the same who 
seek to throw off their allegiance to it and set up a government of^ their own. 

152. When humanity induces the adoption of the rules of regular war toward rebels, 
whetherthe adoption is partial or entire, it does in no way whatever imply a partial or com- 

Slete acknowledgment of their government, if they have set up one, or of them as an in- 
ependent or sovereign power. Neutrals have no right to make the adoption of the rules 
of war by the assailed government toward rebels the ground of their own acknowledgment 
of the revolted people as an independent power. 

153. Treating cantured rebels as prisoners of war, exchanging them, concluding of cartels, 
capitulations, or otner warlike agreements with them ; addressing officers of a rebel army 
by the rank they mav have in the same ; accepting flags of truce ; or, on the other hand, 
proclaiming martial law in their territory,, or levying war- taxes or forced loans, or doing any 
other act sanctioned or demanded by the law and usac^s of public war between sovereign 
belligerents, neither proves nor establishes an acknowledgment of the rebellious people, or of 
the government whicn they may have erected, as a public or sovereign power. Nor does 
the adoption of the rules of war toward lebels imply an engagement with them extending 
beyond the limits of these rules. It is victory in the field that ends the strife and settles 
the future relations between the contending parties. 

154. Treating, in the field, the rebellious enemy according to the law and usages of war 
has never prevented the legitimate government from trying the leaders of the rebellion or 
chief rebels for high treason, and from treating them accordingly, unless they are included 
in a general amnesty. 

155. All enemies in regular war are divided into two general classes ; that is to say, into 
combatauts and non-combatants, or unarmed citizens of the hostile government. 

The military commander of the legitimate government, in a war of rebellion, distinguishes 
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beCneen the lojal citizan id the revolted portion of the coantir uid the dislo^sl ciiizsn. Tke 
dislojnl citizens may further be classified ioto those citizens kaovrii to sjmpathizB with the 
rebellion, without positivelj aiding it. and those who, nithout taking up arms, give positive 
aid and comfort to the rebellious enenij, without beinfc bodily forced thereto. 

156. Common jnalice and plain expediencj require that the m ill tarj commander protect 
the manifeiitlj lojal citixena, in revolted territories; against the hardships of the war as 
mnch as the common misfortune of all nar admits. 

The commander will tfarovr the burden of the war, as much as lies n-ithin his power, on 
the disloyal citizens of the revolted portion or province, subjecting tbem to a stricter police 
than the non-combatant enemies have to anffer in regular war ; and, if he deems it appro- 
priate, or if his government demands of him that every citizen shall, by an oath of alle- 
giance, or by some other maiiifest act, declare his fidelity to the le|^timate Eoverament, be 
may eipel, transfer, imprison, or fine the revolted citizens who refuse to pledge themselves 
anew as citizens obedient to the law and lajal to the government 

Whether it is expedient to do so, and whether reliance caa be placed upon such oaths, th« 
commander or his government have the right to decide. 

Ib7. Armed or unarmed resistance by citizens of the United Stales against the lawful 
iDoveiiieiits of their troops is levying; war agaiost the United States, and is therefore tiM' 
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